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In the Firſt Volume. 


TABLE of te CASES 


N. B. In thoſe titles where the names are connected by verſus, the name FA | 
the Plaintiff} lands firſt, in the natural order: where they are connected | 
and, the name of the Defendant is placed firſt. Each caſe therefore may 2 : 
Found, either by the name of the Plaintiff, or by that of the Defendant, 
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XIRE M and Elliſon 111 
{"\ Allanſon v. Clitherow 24 
Allen and Hill 5 83 
Allen v. Papworth 163 
Allen v. Poulton. 121 
Ameſbury v. Brown 477 
Andrew and Maddiſon ply 
Andrews and Attorney General 225 
Anonymous 326, 476 
Arnold v. Chapman _ 168! 
Arnold and Johnſon. 169 
Arnot v. Biſcoe 95 
Aſtley v. Powis 483, 495 
Aſton v. Aſton 264, 396 
Athol, Duke of, and the Earl of 
Derby „„ 202 
Attorney General v. Lloyd 32 
D. Farker 43 
— v. Smart 72 
— v. Talbot 78 
——— Wyeliffe 80 
—— v. Day 218 
—, Andrews 225 
— v. Scott 413 
v. Whorwood 534 
Vor. I. 


Avelyn v. Ward 
Ayres v. Willis 


B. 


Bagſhaw v. Spencer 
Bailey and Davies 
Baines v. Dixon 
Baker v. Hart 
Baker v Paine 


8 Baker v. Wind 


Baldwin and Lloyd 
Ball and Cart 

Ballard and Hill 
Baltimore, Lord, and Pen 
Banks v. Denſhire 
Barbut and Tilburgh 
Barnſley v. Powel 
Barret v. Beckford 
Baxter v. Knollzyßs 
Beane and Ithell 

Beard v. Travers 
Beaumont v. Thorp 
Beckford and Barret 
Beckford v. Tobin 


Beech and Taylor 
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Reezely 35 Wel ford 
Benſon v. Dean and Chapter of 


York 91 
Bentham and Ryder 543 
Billon v. Hyde 326 
Bingham v. Bingham 126 
Biſcoe and Arnot 95 
Blackerby and Schellinger. 347 
Blackman and Wyth 196 


Bowes and Medlicot 
Bradford and Seed 


Braynton and Samſun 443 
Bridge and Sewel 297 
Broughton and Whatam 180, 186 
Brown and Ameſbury 477 
Brown v. Prin 407 
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Bryant v. Speke 171 
Buckley and Travers 383 
Buller v. Biſhop of Exeter 340 
Burleigh v. Pearſon | 281 
Burnet v. Mann 156 
Buſh v. Dalwey 19 
Butter field v. Butterfield 133, 15 
Boxton v. Snee 134 
Caillovel and Hill 122 
Campbel and Eaſt India n 
24 
Cart v. Ball 3 
Carter v. Carter 168, 169 
Carter and Lypet 499 
Champion and Newland 105 
Chapman and Arnold 10 
Chapman v. Hart 271 
Chapman and Oats 54.2 
3 and Peat 542 
ild and Walmſley 341 
City of London v. Naſh 12 
Clark and Fanders 9 
lark v. Samſon 100 
Flicherow and Allanſon 24 
docking v. Pratt 400 
Cockran and Randal 98 
Eodrington and Williamfes 611 
Cole v. Giblon 503 
Caleman v. Seymour 209 


Collier and Elliot 15 : 


Colt and Lord Trimleſtown 277 
Conway and Stapleton At B27 

| Conyngham v. Conyogham —_—_ 
Cook and Ogle I77 
Cookes v. Helier 234 
Cookſon and Whel pdale = = 
Cornwal v. Wilſon 509 


Corporation of Clergymens Sons v. 

Swainſan N 
Cory v. Cory 19 
Cotton, Sir John Eid, and Garth | 


324 


| 65824, 546 
| Cotton and Shepherd | 38 
| Cox and Grigby $17 
Cray v. Mansfield 379 
Cunningham v. Moody 174 
Curtis —— the Dang 483 
D. 
D' Aranda and Lee 3 1 
Daly and the King 269 
Daly and Legard 192 
| Dalway and Buſh 19 
Davis v. Bailey 84 
Davies aud Owen 82 
Dawſon and Ro.-w r 
Day and Attorney General 218 
Day and Hawkins 189 
Deacon and Stroud I7 
Debenham v. Ox 276 
Denſhire and Banks 63 
Derby, Earl of, v. Duke of Athol © 
202 
Dixon and TBS 41 
Doddington v. Hallet 497 
Door v. Geary 5 255 
Dupleſſis and Knight 
Durour v. Motteux 320 


Eaft India Company v. Campbell 
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Elliot v. Collier 1 5 


30, 430 


Hart and Chapman 


271 
Hawes v. Hawes 13 
Hawkins v. Day 189 


Elliſon v. Airey 111 Head, Lady, v. Sir Francis Head 17 
Elton v. Elton 4 Hoarl v. Greenbank 298 
Emperor v. Rolfe 208 | Heath and Oke 135 
| Evans and Richards : 39 | Hellier and Cookes 234 
Exeter, ROMY of, and Buller 340 | Henkle v. Royal Exchange Aflurance 
Company 317 
„ Hervey and Metcalfe 248 
* Heurtley and Stones 105 
3 5 | Hill v. Allen 83 
Farrel and Whitmel 256 | Hill v. Ballard 77 
Faure and Miller 85 | Hill v. Caillevel 122 
Fauſſet and Whitfield 387 Hill and Lewis 5 274 
Flanders v. Clark 9 | Hithcox and Underwood 279 
Fonnereau v. Fonnereaw 118 | Hodgſon v. Rawſon 44 
Foſter and Shiſh 88 | Holmden and Lomax 299 
Furneſs and Gage | 544 Hopkins D. Hopkins | 268 
Hornſby and Meriton 48 
5 Hughes v. Truſtees of Morden Cd. 
| . ET | lege 188 
| Hyde and Billon 326 
Gage V. Lord Stafford, and Furneſs" 
544 
Gammon v. Stone 339 J. 
Garth v. Sir John Hind Cotton 524, 2 
549 | Jackſon v. Jackſon 21 
8 and Roach 157 1. BY D 5 * 
Geary and Door 255 Johnſon v. Arnold 169 
Gee and Robinſon 251 Johnſon v. Mills 282 
Gibſon and Cole. 593 | Johnſon v Smith 314 
Gibſon D. Lord Montfort 485 Ithell 1. Beane 215 
Godolphin v. Godolphin 1 | | 
Goodinge v. Goodinge 231 
Goodwyn v. Goodwyn 226. DS 
Graham v. Graham 262 K. 
Green v. Rutherforth 4622 
_ Greenbank and Hearle 298 | Kemp v. Squire 20 
Griffith and Owen 250 Kemp v. Weſtbrook 27 
Brigby v. Cox 517 Kennegal and Reech 123 
| _ | Ketteriche and Thomas 333 
King v. Curtis 483 
H. King v. Daly 269 
„ | King v. Philips 232 
Haddock, Admiral, his repreſenta | Kingſley and Roberts 238 
tives, end Sir Chaloner Ogle 161 | Kirkham v. Smith 2,8 
Hallet and Doddington 497 | Knight v. Dupleſſis 324 
Hart and Baker | 28 * and Baxter 494 
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. Lacam v. Mertins 
Lanoe and Parſons 

Lee v. D'Aranda 
Leeds, Duke of, v. Powel 
Le Farrant v. Spencer 
Legard v. Daly 

Leman v. Newnham 

Le Neve v. Le Neve 
Lewis v. Hill | 

Lloyd and AttorneyGeneral 
Lloyd v. Baldwin 

Lloyd and Price 
Lomax v. Holmden 
London, City of, v. Naſh 
Longuet v. Scawen 
Lowfield and Townſend 
Lypet v. Carter 
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Maddiſon v. Andrew 
Maddox v. Maddox 
Mann and Burnet 
Mansfield and Cray 
Marryat v. Townly 
Martin v Martin 
Maſcal v Maſcal 

May and Plummer 
Medlicot v. Bowes 
Mendes v. Mendes 
Meriton v. Hornſty 
Merray and Scott 
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Metcalfe v. Hervey 
Miller v. urner 

Millar v. Faure 

Mills and ohnſon 

Milner v. Milner 

Monk and Peacock | 
Montfort, Lord, and Gibſon 


Moody aid Cunningham 


Morden College, the Truſtees of, and 
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8 Re Durour 


320 
Moxton and Sibthorp 49 
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189 
i | Naſh and the City of tene 12 
171 Newland v. Champion 105 

97 | Newnham and Leman 51 

51 
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274 | | 

32 | Oates v. Chapman 542 
173 | Ogle v. Cook | 177 
503 | Ogle, Sir Chaloner, v. Repreſenta- 
290| tives of Admiral Haddock 161 
12 Oke v. Heath 135 
402 Otto Lewis, ex parte 298 

35 Owen v. Davis 82 
499 | Owen v. Griffith 250 

[Ox and Debenham 276 

a P. 
. 

57 | Paine and Baker 456 
61 | Papworth and Allen 163 
156 Parker and Attorney General 43 
379 Parker v. Phillips 530 
102 Parrott and Peck 236 

211 Parſons v. Lanoe 189 
323 | Payne and Rydout 10 
4.26 | Peacock v. Monk 027: 
207 | Pearſon ard Burleigh 281 

©g | Peat v. Chapman "SIS 

48 | Peck v. Parrot 236 

2 | Penn v. Lord Baltimore 444 
3120 Philips and King 232 

248 | Fhilips and Varker 530 

85 Philips a Taylor 229 
8 Piers v. Piers 521 
282 | Pierſe and Sayer 432 
106 | Fitt and Wortley _ 204" 
127 Plummer v. May 426 
48 5 Pole v. Pole 76 
174 | Portſmouth, Lord, 6. Lay - Suffolk 5 

and Lord Effingham 30 
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Fenton, Lord, v. Lord Effing- Seymour and Coleman Page 209 
ham Page 430 Shepherd v. Cotton 38 
Potter v. potter 22974, 437 Shiſh v. Foſter _ 88 
Poulton and Allen 121 | Sibthorp v. Moxton 49 
Powel and Barnſley 119, 284 | Skip and Weſt | 239, 456 
Powel and Duke of Leeds 171 Smart and Attorney Genera! 72 
Powis and Aſtley 50 3, 495 Smith and Kirkham 258 
Pratt and Cocking 400 Smith and Johnſon 314 
Price v. Lloyd 503 Snee and Buxton . 
Pring and Brown 407 South Sea Company and Vaneſſen 
Pyke v. Pyke 376 395 
Fyot v. Pyot 335. Speke and Bryant | 171 
CD 1 4 Spencer and Bagſhaw 142 
N. wit | Spencer and Le Farrant 97 
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Randal v. Cockran 98 Squire and Remp 205 
Rawſon and Hodgſon 44 Stafford, Lord, and Gage 544 
Reech v. Kennega!l 123 Stapleton v. Conway - 427 
Revel v. Watkinſon 93 | Staveland and Lord Uxbridge 56 
| Richards v. Evans 39 | Stephens v. Trueman 73 
Ridout v. Payne 10 | Stockwell v. Terry 115 
Roach v. Garvan 157 Stone and Gammen 339 
Roberts v. Kingſley 238 Stones v. Heurtley 165 
Robinſon v. Gee 251 Stroud v. Deacon 37 
Rolfe and Emperor 208 Suffolk, Lady, and Lord Portſmouth 
Rook v. Warth 460 | 30 
Row v. Dawſon 431 | Swainſon and Corporation of Clagy- 
Rowles and Ryal 348, 375| - mens Sons 75 
Royal Exchange Aſſurance Company Swynfen v. Scawen 99 
VVV 317 
Rutherforth and Green 462 
Ryal v. Rowles 348, 375 Te 
Ryder v. Bentham — 343 
N 5 Ok Talbot and Attorney General 78 
8. Tancred and Saville 101 
5 i Taylor v. Beech 297 
Samſon and Clerk 100 | Taylor v. Philips 229 
Samſun and Braginton 4343 | Terry and Stockwell) 11 5 
Sandford and Willet, 178, 186 | Thomas v. Ketteriche 333 
Sands v. Sands 495 | Thorpe and Beaumont 27 
Saville v. Tancred 101 | Tilburgh v. Barbut 89 
- Sayer v. Pierſe 232 | Tobin and Beckford , 308 
Scawen v. Longuet 99 | Toll and Sperling 70 
Scawen v. Swynfen 402 | Townley and Marryat 102 
SchelFigner v. Blackerby 347 | Townſend v. Lowheld 35 
Scott and Attorney General 413 Travers and Beard 313 
Scott v. Merray 2 | Travers v. Buckly 383 
Seed v. Bradford 501 | Trimleſtown, Lord, v. Colt 277 
Sewel v. Bridge 297 Troughton v. Troughton 86 
2 Trueman 
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Uxbridge, Lord, V. Staveland 77 
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Verney v. Verney | 

Walker v. Walker 54 

Walmſley v. Child 341 

Ward and Avelyn 420 

Warth and Rook ee 

Watkinſon and Revel WE 


Welford v. Beezely 


Weſt v. Skip 239, 456 


Weſtbrook and Kemp 278 1 


Wharam v. Ade 3 100. 186 


Whelpdale v. Cookſon 9 
Whitfield v. Fauſſet 387 
Whitmel v. Farrel 256 
| Whorwood and Attorney General 
| . 
Whorwood v. . Univerſity College Ox- 

Wilkins and Jeanes 195 
Willet v. Sandford 178, 186 
7 | Williamſon v. Codrington 511 
Willis and Ayres e 
Wilſon and Cornwal 509 
Wind and Baker 160 
Wortley v. Pitt 164 
[Wright v. Wright | 409 
Wyeliffe and Attorney General 80 
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6 Vork, Dean and Chapter of, and Ben- 
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Page 63. Allen v. Poulton Thould be in the 


Margin, and referred.to. 


Argued and Determined in the Ti orf 


Lord Chancellor HARD WICEE. 


Lee ver/us D' Aranda, Hilary Vacation 1746-7, Caſe 1. 
JHE huſband covenanted by articles precedent to his mar- 
' . riage, to leave the wife by deed or will 1000 f. at his 
death, if ſhe ſurvived him; or that his executors ſhould 
55 pay it to her within ſix months afterwards: he died in- 
teſtate; and the queſtion was, whether ſhe was intitled to her diſ- 


tributive ſhare of his perſonal eſtate, and alſo to 1000 J. out of 
it? | 


Lord Chancellor decreed, that if her ſhare of the perſonal eſtate 
was of equal value to, or exceeded 1000 J. it ſhould be a ſatisfaction, 
and ſhe ſhould not come in firſt as a creditor for that ſum, and then 
for a moiety of the ſurplus: On the authority of Blandy v. Widmore, 
2 Ver. 709, 1 P: Williams 324, which was a direct caſe in point, 
and alſo on the reaſon of the thing. For when huſbands create debts Pot. 
of this kind, the intention is, that ſhe ſhould have it without re- 2 1 
garding the manner how; and the Court leans againſt double ſatiſ- * * 
factions. Indeed where by agreement of parties the debt is made 


in the huſband's life, then it muſt take place, and if unſatisfied, 


at his death, is a breach; like the caſe of Oliver v. Brighouſe, 
erl. 1 B a f at 
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Caſe 2. 


5:4 


CASES Argued and Determined 


at the Rolls, December 1ſt 1732, where the huſband covenanted to 
pay a ſum within two years after marriage; and if he died, his exe- 
cutors ſhould pay: he lived after the two years, and died leaving a 
larger ſom. But here there was no pretence of a breach in the huſ- 
band's life; there was no obligation on him to pay it; nor would 
an action at law, or bill in equity lie for it; which makes it differ 
from that caſe, where the covenant was not performed in his life: 
there is no difference, whether the huſband covenants to leave, or 
that the executors ſhall pay; for determinations muſt not be made 


in this court on fuch minute circumſtances. In taking an account 


therefore of the perſonal eſtate, this 1000 J. is not to be brought in 
as a debt. | | | | N 
A caſe on Mr. Parſon's will was cited at the bar, where the 
queſtion was, whether an orphanage ſhare ſhould be a perform- 
ance of a covenant to pay ? and it was held that it thould not ; be- 
cauſe not in the father's power; from whence it was urged that 
in the preſent caſe it was a performance, becauſe in the huſband's 
Scot ver/us Merray, Hill. Vac. 17 46-7. 


ESSEE for years of the mortgaged premiſes agreed on the 
urchaſe of the mortgage for leſs than the original mortgage 
money, they being much decreaſed in value, and a guinea was paid 


in part, not as earneſt; and he alſo bought in the equity of re- 


demption: but before the agreement was fully executed, the plain- 


tiff intervenes, and by offering the mortgagees ſomewhat more, 


takes the bargain out of his hands, and brought this bill to compel 
him to redeem on payment of the whole mortgage money, or be 


forecloſed. 
7 · appeared clearly that the plaintiff had notice of the former a- 
greement, nor was the want of notice charged in the bill; and on 


the plaintiff's counſel objecting to the reading evidence of the agree- 


ment till proved to be out of the ſtatute of frauds, it was anſwered 


that the. ſtatute of Frauds was not applicable to this caſe; for the 


court here is to conſider on circumſtances, whether the plaintiff is a 
purchafer bon vel mal? fide; and Richards v. Sims was cited where 
ſuch evidence was allowed to prove a debt diſcharged. P | 


3 $- 3 $35: = "YT IS . 4 „ FR 5 7” 5 
| Lord Chancellor ordered it to be read, as it would let the court 


into thoſe circumſtances; and ſeeming to incline that the plaintiff, 


being a purchaſer mala fide, ſhould have only what he actually paid, 
he agreed to accept it. „ n TI 


2 | Cart 


in the Time of Lord Chancellor HARDwIck E. 


Cart ver/us Ball, Eafter Term 1747. 


HE bill was brought by the plaintiff as adminiſtrator of his 

brother late vicar of H. for arrears of tithes in kind, due du- 

ting the vicar's incumbency. The defence made was, that the vi- 

car was never endowed z and that there was a yearly compoſition by 
way of Modus of ſeventeen ſhillings in lieu of all manner of tithes; 

which the defendants attempted to prove by receipts of former vi- 


_ Caſe 3. 


cars, and evidence that tithes in kind were not paid within the 


memory of man. The plaintiff was obliged to prove the endow- 
ment, as his brother was only vicar and not rector, which he offer- 
ed to do by producing a grant in the year 1209, by the abbot and 
.convent of Lyra in Normandy, to the vicar of this pariſh, as evidence 
of endowment of all manner of tithes: but it was not ſuffered to be 
read, as it was not ſhewn to have come out of that monaſtery, 
Ihe plaintiff next produced three terriers; the firſt of which was in 
1638, the reading of which was allowed as being evidence, though 
not concluſive: it never was diſputed in the Exchequer, and even 
the parſon's books have been read. 


Lok D r 
This is a very n demand: the queſtion is, if the plaintiff 


has ſhewn an original right in the vicar, to the payment of tithes in 
kind, and if the "Modus be a ſufficient bar thereto? The Modus, as 


ſtated by the anſwer, is not ſufficiently laid even in point of Jaw, 


nor is it ſufficiently proved: the firſt objection thereto is, that no 
time of payment is ſhewn, that was formerly neceſſary in the Ex- 
chequer ; but that court has fince very juſtly departed from that 
rule; however, the ſaying it was to be paid yearly, is too uncertain : 


but the principal ground of the inſufficiency of the Modus is, that it er . 
is not ſaid by whom to be paid; which is neceſſary, in order to Fus, and 


ſhew againſt whom the parſon has remedy for that cuſtomary pay- 


Mitchel ver. 
Neal 8. Now: 


ment. Then conſidering it upon the evidence, there is no proof of 1755. 


an entire Modus of 17 s. but only that it was paid ſeparately and by 


contribution; nor do the receipts import a Modus. But as to the 
plaintiff's detnand: this caſe ſtands in a different light; here is no 
evidence of payment of tithes in kind, which is more matetial in the 
| caſe of a vicar than of a rector, who is of common right intitled to 
tithes; and nonpayment cannot be alledged by preſeription againſt 
him: but a vicar, being intitled to payment of tithes in kind againſt 
common right, muſt ſhew an endowment either actual or by col- 
lateral evidence of ſuch uſage ; of which there is none here. The 
uſage of this pariſh ſhews, there muſt have been ſome ſubſequent 


endowment ; but as the original thereof cannot be read, the court 


muſt take it on the evidence produced, which does not prove that 


tithes | in kind were ever paid; for the terriers are dark, and do not 
import 


— — ——— 
* 


C ASES Argued and Determined 


import ſuch payment, and I much queſtion, whether there is any 
inſtance of a decree for ſuch payment, where there is no evidence 
of it, though there might be in the caſe of a reQor ; therefore 
though the Modus is inſufficient, there is ſufficient in the defendant's. 
anſwer to intitle him to object to the plaintiff's right ; which he not 
having proved, he cannot have a decree : nor yet ſhould his bill be 
diſmifſed, but ſome ether way for relief be found. Let an iflue be 
directed to try whether the vicar was in his life intitled to the pay- 
ment of tithes in kind. | - 


The plaintiff had time and opportunity given him to eſtabliſh this 
ancient endowment, and to examine it by commiſſion, which was 
not executed: the jury found, that the vicar in his life was not in- 
titled to theſe tithes in kind; and the bill was July 17th 1749 diſ- 
miſſed with coſts at law, but not in this court. | 


But Lord Chancellor then ſaid, That as to the Modus which is 
admitted by the anſwer. the plaintiff is intitled to the arrears thereof, 
during his brother's life; notwithſtanding the objection taken by 
the defendant that the bill was barely for tithes in kind, and the 
plaintiff himſelf inſiſted that the Modus was not good. An iſſue 
could not properly be directed on the Modus, becauſe that would be 
admitting ſome kind of endowment or other, and excluding the o- 
ther point; ſuch an iſſue therefore was diredted as would take in 
both. It often happens both in the eccleſiaſtical court and court of 
exchequer, that on the diſmiſſing a bill brought barely for tithes in 
kind, the plaintiff may yet have a decree for a Modus admitted by the 
. defendant's anſwer ; and it is the ſame in this court, ſince it is a good 
Modus in its nature and only imperfectly ſet forth in the anſwer, 
in not alledging that it was payable by the occupiers of the land; 
though there might be more in it if it was not good in its nature. 


Ciſe 4. Elton ver/us Elton, Eaſter Term 1747. 


D-viſe of Power was reſerved under a marriage ſettlement to Elizabeth 
l Elton (the plaintiff's fiſter) of diſpoſing of 1500 J. as ſhe 
grand-daugh- | 1 5 : 8 

pleaſed to direct, if ſhe died without iſſue by her hen huſband; 


ter to be at 


her own diſ- and it ſhe did not diſpoſe of it, it was to go to Sir A Elton her 
1 8 father. She died wi hout iſſue, and without any directions: Sir A. 
conſent of Alton, thus intitled to it, made a will, wherein he fays, that in 
her father purſuance of his daughter's requeſt he gives this 1500 / to Hannab 
3 Alton (the plaintiff's daughter) to be at her own diſpoſal, if ſhe 
and notother- married with conſent of father and mother, or their truſtees if they 
N N wang died before, and not otherwiſe. She died at the age of thirteen, in- 
. teſtate and unmarried; her father as her adminiſtrator brings this 
married: it is bill claiming the 1500 J. as an intereſt veſted, and conſequently 


Fer 
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For the plaintiff. The caſe of Peyton v. Bury, 2 Will. 6:6 
mevis, that this could not be a condition precedent ; for then it is 
-uncertain, whether it would veſt during the life of Hannab E ton, 
which could not be the intent; nor is it agreeable to the words, 
which give it her at her own diſpoſal, and 1s inconſiſtent with the 
ſuppoſition of its not being due till marriage, which would put it 
out of her diſpoſal: the natural conſtruction therefore is as à con- 
dition, which would determine her intereſt on a breach; which 
never happening, by the a& of God, the gift is become abſolute: 
the words, and not otherwiſe, mean, that if ſhe marries otherwiſe, 
ſhe ſhall not have it, which is a condition ſubſequent; if therefore 
e does not marry contrary, ſhe ſhall not be deprived of it. A pru- 
dential marriage was the teſtator's object, and not marriage only as 
the defendant inſiſts; the court will rather lean to veſt the legacy, 
and uſes a latitude in the conſtruction of conditions preced nt or 
ſubſequent; for which no technical form of words is required: but 
ſappoſing the words mean, ſhe ſhall not have it if the does not 
:marry with conſent; it is clearly a condition zu ferrorem, which is 
not allowed in reſtraint of marriage, either in the ci or our law. 
In the caſe of Ward v. Trig in the Exchequer, Eafter term 1746, a 
father gave his daughter 400 J. if ſhe married with her mother's 
| conſent; if otherwiſe, then to fall into the reſidue : the daughter 
died long after her attaining her full age, and gave it to the plain- 
tiff, and that court thcught it a veſted legacy, and that the had 
power to diſpoſe of it. It was ſo likewiſe held in Aion ver. Alon. 
2 Ver. 4.52. | Oh 


For the defendant. A marriagejin fact was neceflary ; ſo that ne- 
ver having veſted, it falls into the eſtate of Sir A. Elton the rand- 
father, which is undiſpoſed of. In Atkins ver. Hiccocks ' 739, one 
deviſed 200 J. to his daughter to be paid at her time of marriage, 
provided ſhe married with conſent : the lived till after the age of 


21, but died unmatried; it was adjudged, that the legacy never "= 


-veſted, becauſe there was no marriage Su it was held at the Rolls 
in Garbert v. Hilton, Nov. 26th 1739, where a legacy was given to 
the plaintiff, provided ſhe married with conſent of her father and 
mother, or the ſurvivor of them: ſhe brought a bill to have it raiſed, 
which was diſmifſed ; ſhe not being intitled thereto before marriage, 
which was neceffary, * conſent was not. 


LoRD CHANCELLOR. 


This is a very ſtrong caſe againſt the plaintiff, it was a gift mo- 
ving from the bounty of the grandfather; for it was his own, 
though he recites as diſpoſing it purſuant to requeſt. The queſtion, 
whether it was veſted at the death of Hannah Elton, depends on the 
conſtruction of the clauſe in the will, and on authorities; andiit is 
.clear from the words, that it is a condition precedent to the veſting; 

Vor. I, 1.6 | SY or 


5 6 BE * A B E S Argued and Determined 


or at leaſt a time or event when to be paid, and therefore no differ- 
ence whether precedent or ſubſequent, but it cannot be ſubſequent ; 


0 becauſe the money was to be given her upon her marriage; and if 


the words are tranſpoſed, ſtill that time or event is annexed to the 

body or ſubſtance of the legacy. The civil law does not admit the 

difference between conditions precedent and ſubſequent, for there it 

Cray v. Willis, is all void. But both this court and the civil law requires a marriage 

2 Will. 53 , to be had in all thoſe caſes; for the ſubſtance muſt be performed, 
and 528, 628. 

taking it as a condition or event of payment, for dies incertus facit 

conditionem, and where the time of payment is certain, it is tranſ- 

miſſible to the executor although the legatee dies before; but where 

the time or event is uncertain, the teſtator muſt have had that in 


Bt view. Nor is there any inforence to be drawn from the words to be 
1 | at her own diſpoſal; for it may be a queſtion, whether thoſe words 


do not mean to her ſeparate uſe: but without entering into that it 


| | might be fo ſtipulated upon her marriage; the conſtruction of the 


ä 
2 


words and not otherwiſe, according to the meaning inſiſted on for 


q the plaintiff, would apply them to part only, viz. the conſent and 


apptrobation. Atkins v. Hiccacłs was determined on the ſame foun- 


= dation, but this is ſtronger; there it was a portion given by a father; 
4 | which caſe the-court diſtinguiſhes, he being bound from nature to 


provide for a child, and will make as ſtrict a conſtruction as poſſible 
to comply therewith, and will decree a ſurrender of acopyhold to 
be made good: but not ſo in the caſe of a grandfather, where it is 


| merely a bounty; and in that caſe there was an annuity given in the 


mean time, the daughter being intitled to the intereſt, and therefore 
there was ſome reaſon to think the legacy veſted. But it is other- 
wiſe here, for the court will not give'inteieſt to a grand-daughter in 
the mean time; which is an anſwer to the objection that ſhe 
might wait ſeveral years before it might veſt; and if ſhe had.brought 
a bill immediately upon the death of the grandfather, the court 
would nat have decreed it for her. Abſtracted therefore from other 
.circumſtances, the plaintiff is not infitled ; but from the whole 
frame of the will, this conſtruction was the intent of the teſtator, 


þf vn. to advance her in n marriage. 


Caſe z. WWelford verſus Barsch, May 2% 17 47. 


MIS caſe came before the court on three bills, the firſt by 

the wife of John Welford againſt her mother, making her 
huſband -co-defendant for a portion of 10004, and intereſt; ; which 
was by the plaintiff's marriage articles to be ſettled to her ſeparate 
uſe with the intereſt; if the huſband ſurvived her, then to 50 
to him, if ſhe did not diſpoſe of it. December 11th 174c, the 
Maſter of the Rolls decreed the mother to lay out 1000 J. on the 


[188 | truſt. in the marriage articles, and pay it to the plaintiff her daughter 


with coſts, and an account of what was due for intereſt, The 
ſecond .bill was brought a — while after ward by the mother 
againſt 


in the Time of Lord Chancellor HazDwicks. 7 


apainſt both her daughter and the huſband and truſtee, to have an 
account of a partnerſhip in trade entered into between her and 7obr 
Melford her ſon-in-law, upon ſuggeſtion that ſhe had made ſatisfac- 
tion for that 10co J. by allowing him credit for ſo much for part of 
his ſhare in the ſtock, which he was obliged to put in, and ſhould 
therefore indemnify her. The third bill was by the huſband alone 
againſt his mother-in-law, and J. B. her ſon, the other partner, 
to have an account of the ſtock and trade; the original cauſe was 
afterwards reheard, and the other two cauſes came on at the ſame 
time in June 1746, before the Maſter of the Rolls; who afficm-! 
ing his decree, directed an inquiry into the partnerſhip and an ac- 
:£OUNt. | | 


On theſe two decrees it came now before Lord Chancellor, who 

ſaid, the great difficulty attending the complete juſtice of this caſe 

ariſes from the great dexterity uſed in ſplitting and dividing it on one 

hand, and the unſkilfal defence made on the other. The firſt ge- 
-neral queftion ariſing on the firft decree is, whether the defendant 

the mother, on the foot of theſe articles ſhould pay 19co Yd. with 
intereſt to her daughter? on the other decree the ſecond queſtion is, 
whether the defendant John Welford muſt be confidered as having 
received ſatisfaction for that 1000 J. as paid to him, and ſhould in- 
demnily the mother? The firſt queſtion depends on theſe conſi- 
.derations. Firft, whether the mother is proved to have known . 
and agreed to theſe marriage-ariicles; and if fo, whether ſhe ought 
to be bound on the foot of the ſtatute of frauds. I am of opinion, 

that it is plain, that ſhe knew of, and agreed to them; ſhe admits her 
knowing of the treaty, and that ſhe agreed to give 1000 /. portion 
to be ſettled to the ſeparate uſe of the wife, and that ſhe was privy 

and conſented to the actual marriage which took place ſoon after; 
being prevailed on by his being repreſented to be in good circum- 

| ſtances. It is true, that ſhe was not a party; and it is therefore 
inſiſted, that her ſigning as a ſubſcribing witneſs, was not with an 
Intent to be bound or te know the contents; and I do not think, The bare at- 


that the bare atteſting a deed as a witneſs will create ſuch a pre- teſting a deed 
a as a wit eſs 


ſumption of his knowledge of the contents, as to affect him with a- will not create 


ny fraud therein; for a witneſs is only to authenticate it, and not to a preſ-mprion 
of knowledge 


be preſumed privy to the contents: but that is not the preſent caſe, of te con. 
for her knowing the contents is proved here, from undeinable e- tents, fo as to 


vidence, and till ſtronger from the circumſtances of the caſe : this 2 W 
being ſuppoſed, the next conſideration is on the ſtatute of frauds; 3 os 
whether ſigning as a witneſs is a ſufficient ſigning within that knowledge of 
ſtatute to bind her? It is urged as very ſtrange, that ſhe, from 20" xp 

whom the money was to move, was not made party; and that is winet, is a 

certainly very odd: but there is no evidence, that ſhe was aſked and ſufficient ſign- 
declined it, and perhaps they thought her knowledge and atteſta- f be 


tion was ſufficient; and ſo it is even within the words of the ſta- frauds to bind 
tute, the meaning of which was to reduce contracts to certainty, mougb not a 
e $5 | | angry thereto, 
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and to prevent fraud. "EN in Courts of law, where the circum- 
ſtances of the ſtatute have been materially complied with, form has 
not been inſiſted upon; and ſigning as party, means a perſon being 
bound thereby: or elſe what would become of the decrees in this 
court founded on letters; where though the perſon did not intend to 
be bound, the court would bind him: and even a letter ſent to an a- 
gent has been underſtood as a ſufficient ſigning within the ſlatute ; 
for ſigning is all that is neceflary. The caſe of Bags v. Amburſ, 
in Chan. Prec. 403, Cited for the defendant, is no impeachment of 
this doctrine, for there was no figning, and ſo undoubtedly could 
not be a good agreement; for where it is only a ſketch or draft, and 
not completed by ſigning, though it is all in the party's own hand- 
writing, it is not good: but this is complete, and not merely a 


draft. I will go further, and if it was not ſo ſtrong, would carry 


it into execution on the foot of the fraud ; as in the caſe of Mallet 
v. Halſpenny, Chan. Prec. 403, 2 Ver. 373. it is therefore ſufficient | 
to bind her, ſuppoſing ſhe knew not the contents. The daughter is 
as much a purchaſer for valuable conſideration as her huſband, and 
perhaps would not have conſented to the match, but on thoſe 
terms: but there is another circumſtance in this caſe, which would 
be ſufficient for the plaintiff, via. that ſhe has notice of the truſt 
declared on this 1000 J. whereby it became truſt money; and con- 
ſequently ſhe is bound and affected as the perſon in whoſe hands the 
fund is, for this particular purpofe: upon a general truſt indeed the 
truſtee is only bound to ſee to an application. 


As to the ſecond lion; whether John Welford the huſband 
ſhould indemnify the mother, I think it ſufficiently appears by the 
evidence, that credit was given to the huſband for this 1000 J. in ad- 


mitting him into the partnerſhip, and that it was ſo meant by the 
agreement between him and the mother; and unleſs this is looked 


on as an allowance of it to him, there is no other wav of accounting 


for the long delay of any demand, though intereſt was payable im- 
mediately: if then really brought into that partnerſhip (though it 
would not bind the wife, unleſs ſhe conſented, which does not ap- 
pear) it is equal to an actual payment, for he has the ſame benefit, 


and if it appeared immediately What that particular ſtock was, I 


would decree him immediately to indemnify the mother ; both be- 
ing affected with the truſt, and ſhe paying the whole ruſt money 
to him: but as he objects, that no account was taken of the ſtock, 


till when the value does not appear, it would be too hard to decree 


him to indemnify her, when it may happen on the account taken, 
that he has not received ſatisfaQion for it though there is ſtrong 


probability, that he has. But to make her fafe in all events, he 
ſhall pay into the bank whatever ſhe (hall be obliged to pay the 


daughter, indemnify her to the extent of what he has received, and 
abide 15 the account. | 


1 


Whelp- 
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Whetpdale verſus Cookſon, Eaſter Term 1747. Caſe 6. 


N deviſe of lands in truſt for payment of debts, the truſtee 
| himſelf purchaſes part. | 


Lord Chancellor ſaid, he would not allow it to ſtand good, although Truſtee not to 
another perſon being the beſt bidder bought it for him at a publick 238 Pare 
ſale; for he knew the dangerous conſequence: nor is it enough for ; 
the truſtee to ſay, you cannot prove any fraud, as it is in his own 
power to conceal it ; but if the majority of the creditors agreed to 


allow it, he ſhould not be afraid of making the precedent. 


Flanders verſus Clark, Eafter Term 1747. Caſe 7. 
| AJ 4geret Flanders by a clauſe in her will gave 1 50 J. to her ſon, Ow — in 


the principal to be paid by her executors at ſuch time and pro- ſonal jegacy 
portions as they pleaſe ; but that he ſhould not diſpoſe of it to any had the abſo- 
preſent or future wife; but if he died without iſſue, then it ſhould — 13 
revert to the teſtatrix's family, and intereſt, at the rate of 5 per over. n 
cent. to be paid by the executors for what ſhould be in their hands 
till the whole be paid. The ſurviving executor directs it to be paid 
after a certain time to the ſon with intereſt; which time was now 


expired. 


It was inſiſted, that he ſhould have no more than an eſtate for 
life in it, and not veſted immediately, but the payment ſuſpended 
till his dying without leaving iſſue at his death; which as it is per- 
ſonal eſtate, muſt be the conſtruction of the words. Then the con- 
tingency is good, on which it was to revert to the teſtatrix's family; 
nor has the power been executed in fact, for it ſhould have been by 
both executors, and an execution by one, though the ſurvivor, is 
not ſufficient. 


LORD CHANCELLOR, 


The penning of this is particular, ſo that it cannot be determined 
on any general rule, but on particular circumſtances. If the clauſe 
had reſted on the firſt part, I ſhould have thought it ſhould go to 

him as an uſufructuary intereſt during life only, and then over: 
but the conſtruction muſt alſo be on the other part of the clauſe, di- 
recting the executor to pay intereſt til] the whole was paid; 
which ſhews, the teſtatrix meant it for his perſonal benefit: but 
ſhe had a view that he might die, before he made ule of it, and 
therefore that he ſhould not diſpoſe of it from her family. It may 
be objected, that payment by the executors meant by way of loan, 
but then the executors muſt have taken ſecurity from him ; which 
ſhe did not mean he ſhould give. I doubt of the rule inſiſted on, 

Vor, I. D that 


\ 


CASES Argued and Determined 


that one executor cannot execute in this caſe; for the power is given 
to the executor of the perſonal eſtate, as executor ; and there is no 
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Caſe 8. 


which will depend on the true conſtruction of the will, and 


caſe where one ps death determines the execution: and if 
that ſurviving executor had not diſpoſed of it, it would have de- 
volved on the court to have done it. In the caſe of the Attorney 
General, at the relation of the Goldſmiths Company v. Hall, which 


is well reported in a book, (though not of authority) called Fitz- 


ibbon's Reports, the teſtator gave to his ſon his perſonal eſtate, and 
if he died without iſſue, then ſo much as ſhall remain, to the Gd. 
ſmiths Company: the fon died with iflue, and it was inſiſted, that 
he had only an uſufructuary intereſt, and fo to go over: but it was 
determined by Lord King, that he had the abſolute property, and 
therefore the deviſe over was void; for he had power to ſpend the 
whole, which was an abſolute gift. The preſent caſe is ſtronger ; 
for here he is now living, and therefore has the whole property a- 
greeable to the intent of the teſtatrix. - 5 


The legacy was decreed to him without any ſecurity. 


Ridout verſus Payne, May 1747. 


HE bill was brought by huſband and wife to be relieved a- 
gainſt the conveyance of an eſtate, ſuggeſted to be ſettled 
contrary to the will of her former huſpand, from whom it moved; 
who was ſeiſed of a perſonal, and alſo of a real eſtate, conſiſting 
in ſeveral parcels, upon part of which his wife had a jointure: and 
reciting the ſame not to be a ſufficient proviſion. for her living hoſ- 
pitably, he deviſed other lands to her for life, remainder to his bro- 
ther and heir at law; to whom alſo he deviſed other lands in tail, 
remainder to his right heirs; and then deviſed to his ſaid wife, 
whom he made executrix, all the reſt and remainder of his goods, 
chattels, and perſonal eſtate, together with his real eſtate not before 
deviſed. | RS 


Controverſies ariſing between the widow and the heir at Jaw, 
they were referred to arbitrators, who made an award, to which 
the parties agreed; in which no particular uſes were directed, but 


that the lands ſhould be ſettled according to the intent of the will, 


and conveyances were made to carry that award into execution. 
The bill was to have the conveyance rectified, as having limited 
ſome of the lands contrary to the intention of the will, viz. to the 


wife for life, remainder to the heir at law. 


LoRD CHANCELLOR. 
The queſtion is, whether the plaintiff is intitled to this equity ? 
what 


2 eſtate 


* 
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eſtate and intereft the plaintiff took thereby. Then ſuppoſing that 
is with her, whether the agreement and the ſuſequent deed will 
create any thing to bar her ? | 


The firſt queſtion naturally divides itſelf into two others. The 
firſt relating to two parcels of land not taken notice of in the will, 
whether the reverſion of them paſſes by the refiduary clauſe ? which 
will admit of no diſpute. They plainly do paſs: the words rea/ 
eſtate carrying land, and alſo the inheritance of that land, though 
accompanied with-other words, as goods and chattels, &c. which is 
not contrary to Marchant v. Twiſden, Eg. Ab. 211; for there the 
intent was only to carry perſonal eſtate. And in the Counteſs of 
Bridgwater v. Duke of Bolton, well reported in a book of no great 

repute; 2 Mod. Caſes or 7 Mod. the words real eſtate will paſs not 

only the thing, but alſo the teſtator's intereſt therein. The ſecond 
_ . queſtion is, whether the reverſion of two other parcels, deviſed to 
the plaintiff for life, is included in the reſiduary clauſe? It is inclu- 
_ ded; for the reverſion upon particular eſtates will paſs by the words, 


lande, meſſuages, tenements, and hereditaments, as in Wheeler v. 


Walrond, Alleyn 28. Cheſter v. Cheſter, and 2 Ven. 285. and ſeve- 
ral other caſes. , The queſtion therefore is, whether there is any 


thing particular here, to take it out of this general rule? The firſt 


_ objection is taken from the teſtator's recital ; whereby it ſeems, he 


intended a proviſion for her life only; but that is inferring too much; 


for the reſiduary clauſe had paſſed an eſtate of an inheritance to het 
before, as already. mentioned. The ſecond objection is, that it is 
inconſiſtent for the teſtator to give her the ſame thing for life, and 
afterward abſolutely : and that the caſes above cited were, where it 
was to ſeveral perſons, But when a will gives a particular intereſt, 
and afterward a general intereſt, it has not been determined that 
the general gift ſhall be excluded. Suppoſe a gift to A. and his 
heirs, then to B. and his heirs ; they ſhall be jointenants, the latter 
. deviſe not revoking the former; notwithſtanding ſome old opinions 
to the contrary, In Hpewel v. Ackland Com. 164. 1 Sal. And 
Scot v. Albury, Com. 337. the latter words carried the reverſion 
in fee of lands before given. Befide there is a particular argu- 
ment for the plaintiff, that the Teſtator in other lands has limited 
them to his wife for life, remainder to bis heir at law, and there- 
by pointed out what particalar part of the inheritance ſhould go to 
1M. | N | 
| «i 
The ſecond queſtion is, whether this agreement ſtands in her 


way, as it is objected it ſhall, becauſe the parties are bound by the 


award; and that the court cannot intermeddle, for then there could 
be no compounding ſuits : for which is cited Cann. v. Cann. 1 Will. 
723, but that is not like this caſe ; for ſuppoſe it depended on the 
award, if arbitrators are miſtaken in a matter of law, it is enough 
to ſet it aſide, 2 Ver. 705, and Metcalf v. Toes, June 18, 1737. 
but here they have awarded the eſtate to be ſettled to the uſes of 
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the will, without ſpecifying any particular uſes: but the convey- 


ance has limited them contrary to tlio will, and fo contraty to the a- 


ward. 


The plaintiff therefore isinttled to have it retified. 


City of London verſus aſs, May 1 747 5 


HE bill was brought to have a ſpecifick performance of an a- 

greement in a leaſe of ſome old houſes, made with G. Graves 

the original leſſee of the premiſes, which were now veſted in the 

defendant. The covenant was within three 255 to build brick 
meſſuages on the premiſes demiſed. 


The defendant inſiſted, that he had ſatisfied the covenant by build- 
ing in the plural number two houſes, and only repairing the reſt, 


The nrſt point was, as to {the true intent and conſtruction of the 
covenant in the leaſe ? The ſecond, whether it had been ſuthcient)y 


per formed? 


Lok D CHANCELLOR. | 


As to the firſt, it was plainly intended to let on a building leaſe, 
which is for 61 years at leaſt ; not on a repairing leaſe which can only 
be for 21 years. The words or any part thereof were inſerted in the 
covenant in the draught, but rejected in the leaſe itſelf very proper- 
ly, which ſhews, that the meaning of the covenant was that all 
the meſſuages ſhould be new-built : for an indefinite propoſition is 
equal to an univerſal one; and the whole ſeems to mean a building 
leaſe, If therefore an action at law had been. brought upon this 
covenant, and a breach aſſigned ; and Graves had pleaded perform 
ance by building only two new meſſuages, that plea would not be 
allowed. But this court has power to go further, and ſee what 
was the intent, ſuppoſe no leaſe had been executed: upon a bill for 
a ſpecifick performance the court wo .Id decree the whole to be 


built: the leaſe appears not to have been made in a proper manner ; 


for Graves did not take it for his own benefit, but as truſtee for the | 
defendant to whom it was aſſigned for 5 5. conſideration ; and who 
was at the time one of the committee for letting the city lands; and 
his ſcheme plainly was to get a longer term upon repairing the hou- 
ſes only. 


As to the ſecond point, it has not been performed by Graves or the 
defendant; for though the houſes have been largely repaired and new | 
fronted, &c that is different from new building. The firſt defence 


made is, that the plaintiff ſhould not come here for a ſpecifick per- 


formance, but be left to a court of law. Eut I am of an opinion, 


That upon a covenant to rebuild, the. nalen may come here for 


E 1 


WF. 
+08 


In the Time of Lord Chancellor HarDwicks. 13 


8 ſpeciſick performance; as the not building takes away his ſecurity: 
but upon a covenant to repair he may have damages at law. The 


moſt material objection for the defendant, and which has weight 
with me, is, that the court is not obliged to decree a ſpecifick per- 
formance, and will not, Where it would be a hardſhip; as it would 


pe here upon the defendant (ſuppoſing he meant an evaſion) to o. 


blige him, aſter having very largely repaired the houſes, to pull 
them down and rebuild them; which would be to decree "Yefiruc: 


tion, and would be a publick loſs, and no benefit to the plaintiffs, 


who only want to be repaired + in r damages, which Will be ſufficient 
grants to Ne . 


8 


mages 108 ane have 21 rene 


JN 


Hows verſus Haw 772970 Term he 6. 1747. Caſe 70. 


Ha And the plaintiff's grandfather f a will, and reciting r. —— 
that he was a freeman of London, deviſes ſo ſoon after his de- 


chilaren e- 


N as che children required, his cuſtomary. part to his five children, qually ſhare 


equally to be divided between them, ſhare and ſharealike, as tenants —— 
in common, and not as jointenants, with benefit of ſurvivorſhip, common, and 
He then gave his teſtamentary part to his four younger children in nb. joint. 


the ſame words, with like benefit of ſurvivorſhip; and laſtly gave — Ts. 


his real eſtate to his four younger children and their heirs, in the vivorſhip, it 


Tame. words, with benefit of ſurvivorſhip. H. Haus his ſon, and referring to 


f 
the plaintiff's father, afterward deviſes his lands to a truſtee and his vivorſdip, i a 


heirs on truſt ro pay debts by ſale; and the reſidue unſold (or the tenancy in a 
whole, if the perfonal eſtate was ſufficient for ſuch payment) to his — bay 


a particular 
three children and their heirs, when he, ſhe, aud thev, attained the limitation over 


age of twenty-one or marriage, equally to be divided between them one contin- 


| ency to go 
ſhare and ſhare alike, as tenants in common, and not as jointenants, - Hs ſurvi- 


With benefit of ſurvivorthip ; and directs he rents and profits to be vors. 


for their maintenance and education during their minority. One of 
the three children died before full age or marriage. Two queſtions 


aroſe, Fitſt, whether the words of theſe wills conſtitute a tenancy 


in common, or jointenancy.? Secondly, what ſhall become of the 
deccaſed child's ſhare ? 


Lon D CH A NCEL L OR, 


Oa the gene al reaſoning and authorities, this caſe is clear for the 
vlaiotf; but what weighs moſt with ine, is the particular circum- 
ſtance of theſe wills, from the connection between the different clau- 
ſes. The ficſt queſtion i is, whether the four children take in jointe- 


nancy or in common, generally or attended with a particular limita- 


tion over on a a contingency”? It istrue, that jointenancies are not fa- 


voured here; "as Introducing Inconvenient ſtates, and making no 
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proviſion for families: and now courts of law alſo lean againfl them; 


though formerly it was ſaid by C. J. Holt, that they were favoured, 
which was on a technical reaſon, becauſe the law was averſe to 
multiplication of tenures and ſervices; which being now reduced to 
ſocage, and no burthen, the conſtruction is the ſame in all courts. 
Other principles that have been drawn are alſo true, viz. that 
where the words of a will are inconſiſtent, the court muſt make a 


confiſtent conſtruction, and to that end reje ſuch as appear to be 


Jeaft confiftent with the intent; but not if it be poſſible, to make 
all confiſtent. This is an immediate deviſe in fee, to all equally ; 
which words in a will import a tenancy in common, if no more ; 
but befide, there are poſitive and affirmative words of a tenancy in 
common, and negative of jointenancy ; which plain and expres 
words ſhall not be overturned by the ſubſequent ambiguous words 
avith benefit of ſur vi vorſbip. The queſtion then is, what conſtruc- 
tion is to be put on them? Two conſtructions have been attempted: 


the firſt, as if they meant the ſame as without benefit of ſurvivor- 
ſhip, which in ſome caſes has been done, as in and out of ſettle- 


ment have been conſtrued the ſame; and it has been therefore 
argued, that they are only an explanation of what jointenancy is, 
and that the ſenſe would be plain by removing the comma. But 


the conſtruction will not do here, where ſurvivorſhip is a quality 
of jointenancy; and it is too refined, and not agreeable to the te- 


ſtator's intent in the former part of the will, where he uſes theſe 
words to give, and not to take away an effect: and it is unnatural 
to ſuppoſe that he meant them in an uncommon and different ſenſe 
from what he did before. The ſecond conſtruction attempted is, that 


"theſe words mean a ſurviving the teſtator; to prevent a lapſe, if any 


of the children died in the life of teſtator, according to the caſe of 
Bindon v. Lord Suffplk, 1 Will. 96 This certainly is not a natural 
way of explaining the teſtator's intent ; as one ſeldom provides by 


will, for contingencies that are to happen in his life: but if no o- 


ther reaſonable conſtruction can be found, the court might reſort to 
this. T think, Lord Cowper's reaſoning in Brnden v. Lord Suffolk 
wery Tight; that the ſurviving muſt be applied to ſome particular 
time, and not to a dying indefinitely. He thought, dying in the 
teſtator's life was the time intended; but the Houſe of Lords 
thought it was the time of payment, from the nature of the debt; 
but both concurred that there ſhould be fome particular time, The 
queſtion then is, if there can be any other conſtruction upon this will 
than Lord iCowper's? for if not, his ſhall prevail, tho? not a natural 
one: the diſpoſition of the cuſtomary part ſeems to be a key to the 
will, where he could not mean a ſurvivorſhip of himſelf; the words 
in the beginning ſhewing that it muſt be after his death, and at ſuch 

a time as it ſhould attach, viz. at the age of twenty-one when the 
child might call for his ſhare; and if afterward any of the others died 

before the age of twenty-one or marriage, might be intitled to part of 
this ſhare. The uſe of theſe words therefore exclude any other con- 


iſtruction. Then the word ie in the bequeſt of his perſonal eftate, 


refers 


1 the Time of Lord Chancellor Has 


refers it to the cuſtomary ſurvivorſhip, and amounts to expreſsly 
ſaying, if any die before twenty-one or marriage, to go to the ſurvi- 
vors: which affords a great light in the conſtruction of the deviſe of 
the real eſtate, which follows the teſtamentary clauſe, and muſt mean 
the ſame ſurvivorſhip intended there, though the word /ke is not in- 
| ſerted ; for he can mean no other, as he is makipg a proviſion for the 
ſame children, than that if one died before he could uſe it, it ſhould 
not be miſapplied, but go to the reſt, which is a very natural and rea- 
ſonable conſtruction, ſuch as even courts of law would make to con- 
ſtrue the ſame words in the ſame ſenſe, Nor is this contrary to the 
_ expreſs affirmative and negative words before; for they ſhall ſtill have 
their effect on this contingency. It is ſaid, this is proceeding arbi- 
trarily and by conjecture: but the conſtruction infiſted on for the 
plaintiff is conjecture too ; and I ſhould comply therewith, if there 
was not another more reaſonable and natural conſtruction. This 
caſe therefore ſtands on its own circumſtances diveſted of all autho- 
rities, yet conſiſtent with all; particularly Binden v. Lord Suffolk. 


The ſecond queſtion ariſes on the will of H. Haus. The heir at OO 
law is hereby difinherited as to the legal eſtate, and the queſtion is, ed 3 
at what time this is veſted in the children? they muſt take as tenants mon before 
in common; for a jointe nancy is excluded; it, not being the intent ** red. 
to ſuſpend the conveyance till all attained twenty-one; ſinee that 
would introduce the inconveniencies mentioned on the part of the 
_ plaintiff as the profits were only payable during minority. For if it 
did not veſt till all attained twenty-one, when the eldeſt comes of 

age, what is to become of the profits, for he is only to have them 
till capable of taking? The word and muſt. therefore be taken and conftrucd 
disjunctively or : viz. when he, ſhe, or they: to whom then ſhall ”: 

the ſhare of the deceaſed child go? I am of an opinion, that it ſhall 
ſurvive to the reſt, and not deſcend to his heir: nor is this contrary 
to a tenancy in common; for at the time limited, vig. their reſpec- Tranſpoſition 
tive ages of twenty one, thay ſhall be ſo, but not intitled to a con- dt ina 
veyance before. The words mult be tranſpoſed, as if the direction 
of the profits came firſt: and then there would clearly have been a 
jointenancy of the profits during minority; for they were conſtituting 
a fund for younger children, which ſhall not be leflened by giving 
the profits of the deceafed child to the heir, but go to the reſt. 


Elliot ver/us Collier, Fulp i, 1747. Caſe 17, 


Freeman of London dies, leaving no wife, but two daughters; 1 Wa. 38 1. 

| declaring by his will that they were ſufficiently advanced in 
his life by marriage or otherwife, and therefore his eſtate, notwith- 
ſtanding the cuſt om, was ſubject to his will; appointing the defen- 
dant Collier, who had married one daughter, executor and refiduary 
legatee; directing the other daughter to execute a releaſe to Collier 
of her right to a cuſtomary ſhare; and that for want of acquieſcing 
” | therein 
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therein ſhe ſhould allow 251. fer annum for the teſtator's maint in- 

ing her from her fir ſt huſband's death, The repreſentative of her ſe- 

cond husband, who ſurvived her, but took out no adminiftration, 
| Wins a bill for an account and ſatisfaRtion for her orphanage ſhare. 


| The Giſt objection was, that it never having veſted in the huſ 
band it was not tranſmiſſible to his repreſentative; for which was 
cited Gra!/brook v. Fox, Plouden, and Hole v. Dolman Mich. term 1736, 
where it was ſo adjudged at the Commons, and that the next of kin 
was inticled under the ſtatutes of E. 3. and H. 8. The ſecond objec- 
tion was upon the cuſtom, that the had been already fully advanced. 


Lend CHANCELLOR. 


"The right to Whoever takes out adminiſtration, .can'be but truſtee for the huſ- 
«the _— band, for here the right does not follow the adminiſtration ; ; which 
; pray Dory though the ſpiritual court may think themſelvgs, obliged to grant to 
huſband ſur- the next of kin; that does not bind the right, which was veſted in 
N the husband here, though he took not out .adminiſtration, and is 
out admini- tranſmiſſible to his repreſentative; the ground of which is, that the 
tration, and husband has been determined not to be within the proviſion of the 
whoever 958 ſtatute of diſtributiop; for he himſelf is, intitled 10 all the perſonal 
3s truſtee for Eſtate of his wife, and-ſhall not be obliged to diſtribute; theretore tho' 
huſband, the he took not out adminiſtration, ſtill he has the right. There are ſeve- 
right not fol. 
lowing the ad- ral caſes, where the ſpiritual court grant adminiſtration, which here 
-miniltcation. is Only confided as a truſt for thoſe who are intitled. For ſuppoſe . 
the wife ſurvived, the husband; the father's, perſonal eſtate. would 
have ſurvived to her, except ſuch part as the husband had reduced 
into poſſeſſion, for which ſhe would be only truſtee to him, though 
intitled to take out adminiſtration to the father. This court — 4 
ſiders an adminiſtrator de. bows non as a truſtee: and there are 
ſeveral caſes, where the right has not followed the adminiſtra- 


tion. 


Wpat is an As to. the other objeclionʒ where a freeman leaves no, 77 one 
-a9vancement, moiety of his perſonal eſtate is to be «'vided among the childrens | 
06 me eaten the other ſubje& to his will, Bat ſince the caſe of Bax v. Chaſe Ey. 
of London. 
Ab. 155. if any child has been advanced in the teftator's Ife, 
though not with a full ſhare; yet if the certainty of the advance 
ment does not appear under the father's hand, ſuch child is barred; 
the ground of which is partly on the difficulty of takin: an account 
after ſuch a length of time; but principally becauſe you do not 
know what to bring into Hetchfot ; ; and if it does not appear what 
Not perſonal the ſum was, the other children might be wronged. But here the 
preſenis. evidence does not come up to ſock advancement; the gold watch 
and other furniture he gave her, are but perſonal preſents, and can- 
not be taken as an advancement; 3 ill. zig. which muſt be ſome- 


ahiog by way of portion or preferment to bel the child up with : So 
+ 3" Craik 
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that a ſmall ſum, as 40 J. or 50 J. (he being a man of ſubſtance) 
would not be deemed an advancement, and here he diſapproved of 
the match, and cannot be intended to prefer her; and as to the ob- 
jection that this cuſtom being contrary to the common law, ſhould 
be conſtrued ſtrictly, it is not unreaſonable in its origin; and I will 
never ſtrain to exclude a child, unleſs he received ſuch an advance- 
ment as would make it unreaſonable for him to come here. In- 
deed in the, caſe of a wife, depending on the marriage agreement, 
ſuch a ſtrain might be made. It is objected, that the maintaining 
her ſhould be ſuch an advancement as will bar; but it was deter- 
mined in Edwards v. Freeman, 2 Wm. 436. Eq. Ab. 249. That a- 

liment by a parent to a child is no advancement: and though the j;ment by a 
queſtion there was on the ftatute of diſtribution, there is no differ- parent io 


ence; advancement, whether on the ſtatute or cuſtom, being juſt child no ad- 


vancement but 
the ſame. Indeed the aliment there was before marriage, here after where after 


marriage; and therefore ſtri&ly conſidered ſhould be taken as an ad- marriage the 


11d 
vancement: but Iam afraid of breaking in upon that rule; there- argu with 
fore think it better to charge her with it as a debt on the father's it as debt on 


will, which is a good evidence on what terms he maintained her, er 
? will. 
and is an anſwer to the caſe Stanhope v. Stanhope cited, where a mo- . 


ther was infiſting on every little gratuity given to her ſon (who had Advancement 


_ deviſed his eſtate, in a manner the did not like) as a loan: and the nie fare 


of diſtribution. 
court would not allow her any thing, that was not intended origi- or cuſtom is 


nally as a loan. So it is an anſwer to another caſe, Hern v. Barber, juft the ſame. 
where there was a covenant entered into on marriage, to pay ſo much 
to the husband and wife for maintenance ; which was decreed an 
advancement: but it was: there ſaid, that a common maintainance 
1hould not be coufidered in that light. But here the father ſhews 
in what light he would have it conlidered ; and might have given 
it to her on what terms he pleaſed; and it would be unreaſonable 
and unequal, if ihe did not make ſome allowance. But I ſhall 


not determine it on the ſum (25 l.) in the father's will; but direct 
| the matler to ſee what | is race 


4 855 Head verſus Sir Francis Head, July 3, 1747. Caſe 12. 


COVE differences having ariſen between the plaintiff and her The court 
husband the defendant, occaſioned by a diſorder of mind un- vever decrees 


der which the laboured, he left him: upon which he wrote her a nina; 
Jetter, agreeing to pay her 400 J. per ann. quarterly, while they ſhould paration be- 


live ſeparate. But after ward, upon his writing to her to return home aer eren 
and live with him, and her refuſal; he diſcontinued - the 


g | ; payment, out ſome a- 
and endeavoured to ſeiſe and confiric her in a madhouſe; which ſhe greement, ard 


avoiding, on a ſupplicavit out of this court, a recogniſance was pay pag 
given by him for the ſafety of her perſon. And ſhe now by her iy for an oc- 


caſional ab- 
ence, and the husband offering by his anſwer to receive and maintain her, the arrears of the maintenance 
were decreed to her if the returned in a month. 


Vox. J. prochein 
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prochein amy brings a bill againſt her husband for the eſtabliſhment 
of this agreement for a ſeparation, and for a continuance of the 
payment. The cauſe ſtood over ſeveral days in hopes of an accom- 
modation ; but without effect. x: „%% fs a” 


LorD CHANCELLOR. 


There are two queſtions ; the firſt, Whether it appears there ever 
was any agreement to live ſeparate, and that abſolutely during the 


ſeparation he ſhould pay her 400 /. per ann.? The ſecond, Whether 
any thing has ſince happened to put an end to the payment? As to 


the firſt, I think clearly, there has been no ſuch agreement proved 
here: the only foundation for it is the husband's letter; which is 
only, that he will continue the payment while they live ſeparate; 
but no certain time how long the ſeparation ſhould laſt, But if 
there was any doubt on this letter, it is clear from the evidence, 


that it was looked upon only as an occaſional abſence, not an abſo- 


lute ſeparation. 


As to the ſecond queſtion, of the conſequence, I will coalider it 


under two parts, Firſt, What effect the husband's acts ſince will 
| have on that general decree prayed for by the plaintiff? Next, 


What effect on the arrears of the maintenance for the time paſt? As 
to the firſt, it is a final anſwer on the circumſtances of this caſe, to 
the prayer of her bill; for this court never decreed an eſtabliſhment 
of a ſeparation between husband and wife, without ſome agreement 
for that purpoſe : and in the light it appears here, it is only an agree- 
ment for a maintenance during an occaſional abſence: then by the 
aQs ſince done, he has not departed from the right of cohabitation, 


but ſent toher to come home. And ſuppoling there were ſome 
circumſtances inducing her not to come home; yet here is by his 


anſwer a judicial offer to receive and maintain her. The court there- 
fore cannot decree a ſeparation, ſince he has not misbehaved ſo as 
to forfeit his right, or cauſe the ſpiritual court to decree alimony. 
But ſuppoſing he had; ſhe ought to ſve in the ſpiritual court, not 
here, for divorce and alimony. Then to conſider it on the merits. 
Here are acts of cruelty alledged in endeavouring to confine her, 
and alſo the ſupplicavit and recogniſance, (which the court on ap- 
plication refuſed to diſcharge) as ſufficient reaſons to induce her not 
to go home: but I think not, ſo far as to decree a ſeparate mainte- 
nance: I am unwilling to ſpeak poſitively relating to her diſorder, 
which may deſerve another name; but the proofs on the, husband's 
part are very ſtrong, that it was a very unfortunate infirmity: ſo 
that it is indifferent from what cauſe jt aroſe. Whether he ated 
prudently or no is another queſtion, Although he might have uſed 
a more proper method at firſt; yet his endeavouring to confine her 
is not ſuch an act of cruelty, as will be a ground for an abſolute and 
perpetual ſeparation ; though ſhe ſwears the peace againſt him, even 

cy Is: e 
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ſappoſing he had beat her; for he may repent. Agreeable to which 


are the rules in the eccleſiaſtical court, and the caſe of Whoreword v. 
M horeood, 1 Chan. Ca. 250. where there was a ſeparation in fact, 


and maintenance agreed on: yet Lord Bridgman ſuſpended the pay- 
ment, on her refuſing to be reconciled. But Lord Sbaftsbury choſe 


rather to leave it to the ecclefiaſtical court. Sir Leoline Jenkins's 


life 723. But as to the arrears, they muſt be decreed to her: and 
this is confiſtent with my opinion on the former part ; for though 


the ſupphicavitis not a reaſon for continuing the ſeparation : yet it is an 
excuſe for her not coming home immediately, till this judicial offer: 


nor did he make uſe of the moſt prudent method; and the letters 


which appear. to have been written by him to her, might have in- 
«creaſed her diforder. But if within a month ſhe does not come home; 


which I cannot decree, let the payment of the arrears be ſtopped, 


Cory verſus Cory, July 3, 2747- Cale, 


Na queſtion whether it was ſufficient to ſet afide an agreement, Agreement, if 
| reaſonable and 


that one of the parties was drunk at the time, 5 to ſer family 
„ | diſputes, and 


Lord Chancellor thought it was not; unleſs ſome unfair advantage _— _ 


was taken, which did not appear in this caſe : and what he princi- to be fer aſide 
| pally laid weight on was, that this was an agreement to ſettle diſ- becauſe the 


S SW 8 a ; 2 . party was 
putes in a family, and a reaſonable agreement. So if a ſon tenant Rn: iy ak 


in tail, and a father tenant for life, agree on ſomething for the bene- ternal autho- 
fit of the younger children; and aftet ward the ſon complains of pa- 'ity exerciſed. 
ternal authority being exerted : though there might be ſomething 
of that ſort, yet if the agreement be reaſonable, the court will not 


ſet it aſide, 


Buſh verſus Dalway, Fulp 7, 1747. Caſe 14. 
A Man upon his marriage ſettles a term of 500 years to raiſe Covenant by 
buſband to aſ- 


6000 J. if no ifſue-male, for one daughter; if more, to be Hanger 


_ equally divided between them, payable at twenty-one or marriage, to gent portion 


ſuch as ſhould be living at the death of the father and mother. ON to 


"There was no iſſue- male, and but three daughters; one of whom martisge. 
(the preſent defendant) marries, her father then living. But pre- The right of 
- vious thereto, the intended husband by a deed, to which ſhe was 


calling for it 
| l : : .1, Veſts in huſ- 
a party, covenants, that he, his heirs, &c. after the marriage, will band, who 


grant, aſſign and ſet over to truſtees named, at their requeſt, all ſuch dies without 


doing ſo; the 


ſums and ſecurities for ſuch, as are now due, owing and belonging bonn bs 


to her, and which the ihall be intitled to in any reſpect whatſoever, this covenant. 
over and above the ſam of 500/. due to her by bonds, to the husband | 


for life, then to her for life, then to the children. The father died, 
then the husband died, without any aſſignment by him, and with- 
out any requeſt by the truſtees. She took out adminiſtration to 


him, 
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him, and claimed this 2000 J. her ſhare and portion abſolutely as 2 
.choſe in action not called in by the husband, and ſo ſurviving to her. 
The bill was brought by her children, who were infants, to have 
this 2000 J. placed out for their benefit, _—_ to her eſtate for life 

therein. 


LorD CHANCELLOR, 


It is impoffible to ſay this caſe] is free from doubt; but 1 think that 
on the event that has happened, the children have a right. The firſt 
queſtion, whether this portion (which at the marriage was contin- 
gent, is within the deſcription of this covenant, depends on the 
words; which are ſufficient to include it. The whole muſt be ta- 
ken together; and though in the ſtrictneſs of law it was not within 
the words nom due; yet it was belonging to her as a portion on the 
contingency of her ſurviving her father: but the following words are 
very large, and muſt take it in; which is a ſufficient anſwer to the 
argument uſed, that the word and coupled the latter words to the 
former, and hindered their going farther, as it meant to carry the 
reſt farther.: but it may be taken disjunctively or. Here was a term 
abſolutely vefted in truſtees (though the truſt was contingent) who 

would have been guilty of a breach with regard to her, if they had 
acted againſt it; nothing was to move from him: and it is very ex- 
traordinary; that ſhe ſhould take care of t and not of this por- 
tion, which might have been-6000 4, 
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Then ſuppoſing it wncladet; the ſecond ehen | 1s, whether f ſhe 
is bound? and perhaps the .event might have happened, in which 
ſhe would not be bound; as if the right of action never had veſted 
in the husband: but here it did, by his ſurviving the father. A 
queſtion was made, whether the husband had a right to aſſign it in 
the father's life ; which is not neceſſary here; although 1 think be 

' 2 Wn. 608, Might not. In Theobald v. D/fay before, Lord Macclesfield, an aſ- 
and in houſe fignment by husband and wife, of the wife's executory intereſt was 
el lords. 1729. held good. There the wife had ſomething more than in this caſe ; 
but that turned on her joining, on which foundation the court de- 
termined it for the purchaſer, which was affirmed by the lords, 
Here, before the father's death he had no right of action at all; but 
afterward he might have called for it immediately, which the wife 
could have no otherwiſe prevented, than by a bill for performance 
of the covenant, according to which it would be ſettled firft for his 
benefit, then for hers, and then for the children; for the court 
could not have decreed a partial performance. So likewiſe the chil- 
dren, or even the husband himſelf, might have brought a bill to 
have: compelled ſuch a ſettlement for its ſecurity; being to be taken 
in the light it ſtood at the father's death; and then the death of the 
husband will make no alteration : ſo that the plaintiffs are intitled 
after her death, The queſtion here depends on that general rule, 
1 ; that 
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that what ought to be done, is here conſidered as done; and this 
ought to have been done in the life of the hu sband. : 


Godolphin verſus Godolphin, Fuly 20, 1747. Caſe 15. 
IXY deviſed, To my ſiſter Mary Dixy and her heirs for e- Deviſe to 4, 
% ver: and my will is, that the ſaid Mary Dixy, whom 1 
* make ſole executrix, ſhall in ſix months time after my deceaſe, ſetile on de- 
< by ſome writing or good aſſurance in the Jaw, ſettle ſo much of ee 
* my eſtate as ſhall remain after debts and legacies paid, on my their pena ag 
& brother R. for life, and on my ſiſter E. for ſuch time of her life, lives, Sc. 4. 
« as ſhe ſhall be a widow, if ſhe ſurvives her husband; and from — — 
« and after their deceaſe on any other perſon or perſons for their 
& ſeveral lives, who are or ſhall be hereafter at any time deſcended 
« from my mother, as my ſaid ſiſter ſhall think fit; in ſuch man- 
« ner and proportion, and ſubject to ſuch rules and directions, as 
* ſhe ſhall in her diſcretion order and appoint : and ſhe may at a- 
e ny time during her life, make void or change any appoint- 
ment, and appoint or nominate any other new perſon, to 
have and receive ſuch profit and advantage out of my eſtate, as 
„ ſhe ſhall think fit; provided it be to the deſcendants of my mo- 
te ther: becauſe it is my defire, that my eſtate ſhould continue to 
s perſons always deſcended from my mother; and for this purpoſe, 
% adviſe, that a writing may be made to truſtees for 99 years, to 
the uſes aforeſaid : if ſhe dies without executing the power, then 
« my brother R. within fix months after her deceaſe may do it; 
* and on his dying without executing, any other relation ſhould ap- 
point, with the conſent of the Lord Chancellor for the time be- 


r | 
She within fix months aſter his death appoints, with power of re- 
vocation : afterward marries and revokes, and limits new uſes to 
| truſtees to permit W. Godolpbin, one of the plaintiffs, and a deſcen- 
dant of the mother, to receive the profits for his life, remainder to 
his firſt, &c. ſon, and the heirs-maie of ſuch ſons, and in the ſame 
manner to ſome other deſcendants of the mother, with a remaindec 
to the right heirs of the mother. | 


The bill was to have the benefit and eſtabliſhment of this ſettle- 
ment; and the general queſtion, whether ſhe had power by the 
will, to limit an inheritance, | x 


For plaintiff. The general view was, that this eſtate ſhould go 
among the deſcendants of the mother : the manner he leaves to his 
ſiſter, in whom he had great confidence. Had there not been the 
words for their ſeveral lives, the general words following would cer- 
tainly carry an eſtate-tail ; which ſhall not be hindered from having 
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their effect by the former words: bu thc expreſs, words did not, 
the nature of the caſe would ſhew, he 1i:tended a power of limiting 
more than an efate for life. This is executory, under a will, and 
to be executed according to the intention of the teſtator, for which 
limitations for life would not be ſufficient, as they could not carry it 
to deſcendants of the mother not then living. The ſaying, it ſhall 
go to the deſcendants of the mother, is ſaying, that it ſhall go tothe 
heirs of the body; which is as ſtrong as the words in any of the ca- 
ſes cited in King v. Melling ; and the words are or ſhall be, neccila- 
rily imply as much as any words in Humberſton v. Humberſton, 1 


Mm 332. The intention was not to go to the heir at law as ſuch; 


but according to the ſettlement which was intended to be made, ſo To 


as to take in all: and by the other conſtruction, there might. be a 


deſcendant from the mother, who could not take: as where two 


ſons by different venters, and one enters, and dies aal 


For defendant, Sir Moolſton Dixy, heir at law. The former ex- 
reſs words exclude an eſtate-tail ; but here are no words giving an 
inheritance. The view of the taſtator ſeems principally, that it 
ſhould remain as long unalienable as poſſible; he being indifferent 


which of the deſcendants take, or who appointed; and with that 
Intent it is with power of revocation, that ſhe might limit eſtates for 


life to the new deſcendants of the mother, as they came in %; by 
which means it would continue ringed for another generation : 
But her diſcretionary power is confined to eſtates for life ; her exe- 
cution therefore is contrary to the direction and intent af the tella- 
tor, for by her limitation, the iſſue may alien at twenty-one, during 


the lives of ſeveral 0 of the mother, in eſſe, and in the 


view of the teſtator, ſhe could not exclude when covert; nor was 
ſhe impowered to limit to the right heir of the mother; and altho 
the right heir happens to be a deſcendant of the mother, and in this 
caſe matt be ſo; ; that will not make it good. But if. there is any 
doubt on the intent, as ſhe has not appointed properly, the heir at 


law, whois alſo equally within the intention of the teſtator, ſhould 


be preferred. 
LoRD CHANCELLOR. 


This is a very dark and intricate will ; there are three queſtions 
ariſe on it. The firſt and principal is, what is the true conſtruction 


of the will? the ſecond, whether * 2 appointment was made pur- 


ſuant thereto? and if not, the third is, in what manner the court, 
which certainly has power to correct it, ſhall. direct as ſettle. 


ment r 


As to abe firſt: From the tenor. of the will, though not "IL the 


words, bis intention appears to bave been to provide for the younger 
branches 
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branches of his mother's family: and therefore he gives nothing to 
the elder brother. He had great confidence in, and regard for his 
ſiſter, and ſeems to have given her this power of revocation, to keep 
| the reſt of the family depending on her; I do not doubt but he 
might have intended a ſucceſſion of freeholds, and the words c/o 
are or ſhall be, &c. look that way, The words manner and propor- 
tion carry it no farther than for life; nor ſuch profit as ſhe ſhall think 
fit; otherwiſe ſhe would have a greater power under the revocation 
than under the power itſelf, But the words on which I lay greater 
weight, and which I think enlarge the power to give a greater eſtate 
than for life, are J adviſe that a writing, Er. His principal intent 
is, that his eſtate ſhall continue to perſons deſcended from, his mo- 
ther. This clue directs us through the will; and whatever is the 
beſt method for executing this intention muſt be taken, as far as the 
rules of law will allow. | hs | 


As to the ſecond queſtion. Two objections are made againſt the Execution of 
execution of this power, to manner and the ſubſtance. As to the 2 PoWer by a 
firſt, it is ſaid, that a feme covert cannot execute a power; and that” nn 
there are no words in the will authorifing her ſo to do. But the 

words at any time or times during her life imply this; and although 
there were not thoſe words, ſhe might have done it; for it is a 
power without an intereſt. Nay, there are caſes which go farther ; 
yet although there was an intereſt, ſuch an execution ſhould be 
good; but this is improperly called a power; for being a direction 
to a perſon who has the fee, it is rather: a truſt, | 


As to the ſubſtance, the objections are, that ſhe has not confined 
herſelf to eſtates for life; and has limited to the right heirs of the 
mother. | . Ps 43; ls : 


I am of opinion, that ſhe had a right to go beyond eſtates for 
life; but whether the has done it in right order, I doubt. In Hum- 
berſlon v. Humberſlon, the words fer life are annexed to every per- 
fon that is to take; and the negative excluſive word only, in every „ 
clauſe: yet in that caſe, an inheritance was decreed. So here the 
intent, that it ſhcuid always continue in deſcendants of the mother, 
cannot take place without limiting an inheritance. The queſtion 
therefore is, whether the words for their ſeveral lives, ſhall controul 
the general intent. I think it not: it is true, this will put it in the 
power of a common recovery; but then unleſs an inheritance be 
ſome time or other created, it will be impoſſible it ſhould go in 
the line the teſtator intended. As in Shaw v. Weight, Eq. Ab. 
185, where it was reſolved in B. R. to be an eſtate for life: but by 
the Lords, that it was an eſtate-tail; becauſe, though the other con- 
ſtruction would preſerve it longer, yet it would turn it out of the 
line. It is faid, that here it will not keep it longer in the line, be- 
cauſe the heir at law is a deſcendant of the mother, and muſt be 
2 | | ſo 
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ſo here; but the teſtator intended they ſhould all take by the ſottle- 


ment, and although the heir happens to be a deſcendant, yet he 


ſhould take per formam doni. Beſide, this court conſiders an eſtate, 
over which one has an abſolute power, different from that of which 


a recovery muſt firſt be ſuffered : but according to the conſtruction. 
_ contended for, the heir would be abſolute owner. But the limita- 


tion to the right heirs of the mother was wrong, for he gave no 
power to diſpoſe of the eee in ee; ſo that it devolved on the 
court. . 


This brings it to the third — li and I am of opinion, that 
the teſtator intended eſtates for life to all the deſcendants in efſe at his 
death; but to thoſe I ſhall not add what are come in eſſe fince : then 


a remainder to the heirs of the body of the teſtator's mother; re- 
mainder or xeverſion in fee to the right heirs of the teſtator. 


Allanſon verſus Clitherow, Ich 234 1747. 


77 Allanſon deviſes his real and perſonal eſtate, ſubject to the pay- 
* ment of annuities and legacies to truſtees, their heirs, execu- 
tors, &c, to raiſe ſuch annual ſum for the maintenance of his ſon, 


as they, &c. ſo as to afford him a liberal education till he attained | 


twenty-three, and then on this further truſt, that when he attained 
twenty-three they ſhould grant, convey and aſſign all his real eſtate 
to him, his heirs executors and aſſigns, ſubject nevertheleſs to ſuch 
ſettlement as aftermentioned : and if he marries a gentlewoman 
with a good fortune, the truſtees to ſettle a rent-charge on her, not 
exceeding 400 /. fer ann. for her life, as a jointure, and in bar of 
dower and ſubject thereto, on the ifſue of that marriage in ſtrict 
ſettlement, as counſel ſhall adviſe. But if he dies without iflue of 


his body lawfully begotten, he gives additional annuities to the ſame 


perſons as before, which in ſome events were to be diminithed ; and 
the ſaid real eſtate to his nephew C. (oper for life, then to the 
truſtees to ſupport contingent remainders; then to the firſt and every 


other ſon in tail, they changing their names to Allanſon; and in de- 


fault of ſuch iſſue, to the teſtator's right heirs for ever, His per- 
ſonal eſtate to be aſſigned to his ſon at twenty- five; but if he died 
before without iſſue, then over in a particular manner, 


The teſtator afterward added a ;codieily reciting, that having g gi 
ven his lands to his ſon for life; remainder over, he gives him power 
to diſpoſe of any part thereof; but the money thereby raiſed, to be 
poaid to the truſtees to * it out in a eee and ſettle it in the 
Lame manner, 


This 
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This bill. was brought by the ſon to have an execution of the 


truſts according to the will and codicil; he having attained the age 


of twenty-five unmarried ; and inſiſted, that he thereby was become 


intitled to the ns of both the real and perſonal eſtate, 
LoRD CHANCELLOR. 


This cauſe ariſes upon a will, of which it is difficult to make a 
conſiſtent conſtruction. The eſtate was oddly fituated in reſpect of 
its increaſing or diminiſhing in point of value. Two points were 
inſiſted on for the plaintiff: but having gone upon the firſt, they have 
not fully conſidered the latter, where lies the greateſt doubt. The 
firſt i is, that the ſtrict ſettlement directed to be made upon the ſon's 
marriage, with the remainder over to Cowper, &c. are all only con- 


tingent limitations, vig. If the fon married before twenty-three, | 


then to take effect ; but if he attained that age unmarried, the fee 
to be conveyed to bim. The ſecond i is, that ſuppoſing this againſt 
him ; yet he is intitled by the ſubſequent words, introduQtory of the 
deviſe to Cowper, to have an intermediate remainder in tail general, 
after the particular limitations precedent to Cowper's eſtate, The 


defendant inſiſts that the eſtate in all events is ſubje& to the ſtrict 


ſettlement ; and that the plaintiff is only to be tenant for life, with 
remainder to his ſons, remainder over. 


The firſt point is clearly againſt the plaintiff : that notwithſtand- 


ing his attaining twenty-three unmarried, all the ſubſequent limita- 
tions are to take place within the intention of the teſtator ; whoſe 
meaning could not be to make them depend on that contingency, 
with which they have no connection, and which muſt be confined 
to the increaſe of the annuities only, v/z. that his ſon ſhould not be 
ſo charged; but that a more remote relation ſhould, if it came to 
his hands. The diſpoſition of the perſonal eſtate cannot affect the 
conſtruction of the real eſtate : if it had ſtopped at the firſt clauſe, 


it would certainly have given a fee; but the ſubſequent words, ſub- 
ect to ſuch ſettlement, &c. reſtrain it. The word herrs in a will is 


always underſtood, ſuch heirs as the teſtator meant, and he has 


| ſhewn here afterward that he meant heirs of his ſon's body, under 


ſome deſcription or other, and not heirs general, ſo as to give him 
a fee: and this conſtruction is frequent even in legal limitations: 
but the codicil puts it out of doubt; where he ſays expreſsly, he 
bad given to his ſon for life, and then in ſtrict ſettlement; and it 
plainly ſhews, that he did not intend it ſnould depend on this 
contingency ; for the codicil was made but a few months before his 
attaining twenty-three, and if the teſtator had intended him a fee, 


what occaſion was there for the great care and proviſion for the 


money ariſing from the ſale, when probably the fettlement would 
never take place? it being ſo ſhort a time between that and the 
Vo. I. H ſon's 
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ſon's attaining twenty-three, at which time he would have the abſo- 
Jute diſpoſal. 24 1 „ 


Deviſe to 4. As to the ſecond point; I am of opinion, upon great conſidera- 
- ve; with tion, that there muſt be ſuch an intermediate remainder in tail, af- 
Truſtees to ſa. ter the ſtrict ſettlement; for it would not otherwiſe be preſerved in 
tle a jointute the channel intended by the teſtator: and to this it (hall be taken 
5 ond ne ang for granted, that by the former point, he is tenant for life expreſsly: 
man, and in and then the queſtion is, whether the ſubſequent words, 7f he dye 
lick ſertle- qoitbout iſue, are ſufficient to enlarge or give an eſtate-tail by impli- 
ee (9s cation. There are two caſes to be conſidered : the general rule is, 
marriage; that an expreſs ſtate for life is not to be enlarged by implication ; | 
ut Per Por for which Bamfield v. Popham, 1 Vm. 54. is a great authority, But 
of his body, What was there relied on was the teſtator's proviſion for all the iſſue- 
then over: male of Popham, (for it is wrong ſtated in Sal. where it is only to 
"y latter the tenth ſon) ſo that it could be of no uſe there, to conſtrue it an 
rds give A. ; 5 | . . 5 
an eſlate tall eſtate-tail, ſince it would be preſerved in the intended channel, 
by implica- without that conſtruction; which I mention to introduce the caſe 
nh. of Langley v. Baldwin: which was a deviſe for life; remainder to 
the firſt, and ſo to the ſixth ſon only; and if he died without iſſue- 
male, then over. Lord Cowper ſent it to the court of Common Pleas, 
and the opinion of the judges was, that the ſubſequent words, , be 
dye without iſue, ſhould carry an eſtate-tail, in order to let in any 
AJubſequent ſons, who otherwiſe could not take; but it would go 
over to a remote relation. So that the ground of the difference be- 
tween, this and the other caſe is plain; and in the preſent caſe, the 
iſſue on the marriage only is provided for: ſo that if the firſt wife 
dies, any iſſue by an after-taken wife would be excluded, contrary 
to the intent of the teſtator ; unleſs ſome benefit ariſes to them un- 
der the laſt clauſe: and there is the ſame inconvenience as in Lang- 
ley v. Baldwin; which is wrong reported in Equity Ab. 185, in the 
very point. It was objected for the defendant, that this inconve- 
nience will not happen here; for that the truſtees might execute 
this power roties quoties, and that gentlewoman is nomen collecti vum. 
But that cannot be according to the conſtruction of powers, which 
can be executed but once, unleſs the words import otherwiſe, as it 
evidently is not here; although it might be executed on a ſecond 
wife, if not done before; and this decree anſwers all the words in 
the will. It is objected, that this will give the ſon a power to ſuf- 
fer a recovery, and bar the limitation to Cowper. But there is no 
help for that; for if the will is ſo framed, as that the court cannot 
reſtrain ſuch common recovery, (which is a conſequence of law) 
without contradicting the teſtator's intention in the channel of de- 
ſcent; the law muſt take its courſe. Let the ſettlement therefore 


be made accordingly. 


N. B. Lord Chancellor obſerved. that Lord Trevor, 1 Wm. | 56, 
began his argument in Bamfield v. Popham with ſaying, that it was 
5 I . reſolved, 


in the Time of Lord Chancellor Harowicks, 


_ reſolved that cefny que truſt, with remainder to the firſt and every 
other ſon, &c. could not deſtroy the gontingent remainder, in Pen- 
bay v. Hurrel, 2 Ver. 370. although that point is not there taken 
notice of, becauſe it is only a report of the argument : and that this 
ſhewed it was not entirely a new point, or firſt determined by Lord 
Talbot in Chapman v. Bliſjet, and afterward by him in the caſe on 
Mr. Hophins's will, as was apprehended at the bar. 


Beaumont verſus Thorp, July 25, 1747. 


T TPON the marriage of the defendant with her late husband, he 
and his father promiſed to ſettle an eſtate on her in conſider- 


i 


Caſe 7. 


Settlement af- 
ter marriage 
voluntary and 


ation of the marriage and 1000 J. portion; but ſhe refuſing to let the void againſt 
father have the portion, he ſaid ſhe ſhould have none of his lands, creditors. 


and would not ſettle them upon her, but conveyed them to his ſon 
in fee. The ſon, ſeven years afterward being indebted, ſettled the 


eſtate upon her for a jointure, and then in ſtrict ſettlement, and died. 


His creditor brought this bill againſt his widow and infant ſon, for 
ſatisfaction of the plaintiff's debt. [= Es 9 | 


It was argued, that this was not a voluntary ſettlement by the 


husband, but for valuable confideration, being an execution of the 
father's promiſe before and to be preſumed; therefore that it was 


done in confideration of marriage. His promiſe was to ſettle a join- 


ture on her marriage, which muſt mean in ſtrict ſettlement ; it was 
a reaſonable ſettlement; and the children are purchaſers under it; 
nor is it fraudulent within the ſtatutes of Elizabeth, and the plaintiff 
who is only a ſpecialty creditor at large, not proceeding on this par- 
ticular eſtate, is not to be favoured, as a purchaſer is, but . 
it both voluntary and fraudulent; this being the caſe of an infant, the 
parol ſhould demur. 83 | 


LoRD CHANCELLOR, 


There is no colour to ſay, this is a ſettlement for valuable conſi- 
deration ; for it is in confideration of 2 marriage already had without 
recital of any articles before the marriage: ſo that on the face of it it 
is voluntary: but then it is ſaid, Iam to preſume it was done in per- 
formance of the father's conveyance to the ſon ſeven years before, 
which imported a conſideration. This I could not do, if it ſtood 
by itſelf; but it is contradicted by the evidence, and the father put 
it in the ſon's power to do what he pleaſed with it; and it were an 
odd preſumption, that the father performed his promiſe by his ſettle- 
ment, and that the fon performed it again. If then I do not ſay, it 
is void and fraudulent in reſpect of bond creditors, it will be contrary 
to the ſtatutes of Elizabeth but there is a diſtinction taken between 
purchaſers on the credit of the eftate, and creditors Who had not the 
eſtate particularly in view, and there are caſes of that kind: but lat- 

= | | ter 
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ter * do not go on that diſtinction, ſo that though it be hard, it 
is you againſt the plaintiff, | 


8 Then the Paro never demurs but where the eſtate comes to the 
only where a 

deſcent is not heir by deſcent: ſo on the ſtatute of fraudulent deviſes; which does 
8 by _ not create a deſcent by the operation of it, but only ſays, it ſhall be 
yore" o void againſt creditors, 
of fraudulent 

deviſes. 2 


Caſe 18. aber verſus Hart, July 31, 1747 be 
a Hy oo fer dying in 1727, a marriage was alledged to have = 


been had with him; the iſſue of which marriage was a daugh- 

ter; who married Hart, by whom ſhe had the defendant. There 
were various litigations aſter the admiral's death about bis real and 
perſonal eſtate: and as ſoon as poſſible an ejectment was brought on 
the demiſe of Hart, and his wife claiming as his daughter, end a 
verdict was found for the leſſors of the plaintiff which affirmed her 
legitimacy. Then there was a long diſpute in the eccleſiaſtical 
court concerning the perſonal eſtate, between the ſuppoſed widow 
only, and the next of kin, to whom adminiſtration ſhould be grant- 
ed: which depended on the queſtion, whether ſhe was ever marcied 
to him; and it was determined there, that ſhe was not: which was 
finally aflirmed upon appeal to the Delegates, and adminiſtration 
granted contrary to her claim. Upon application for a commiſſion 
of review it was refuſed here on great evidence, and on thoſe two 
concurrent ſentences : then the plaintiff brought. a bill here againſt 
the widow and her daughter, controverting the real eſtate, and to 
have an injunction, and account and final determination; which was 
heard May 1746, when two iſſues were directed. Firft, whether 
the mother of the defendant was daughter and heir of Admiral Ho- 
er? The ſecond, whether William Baker, late father of the plain- 
tiff was his heir ? It was directed to be tried at the bar of the Cm 
Pleas ; but at defire of the plaintiff was tried at N/ Prius. There 
was a verdict for the defendant; ond it now caine upon the equity 
reſerved, and an epplication for a new trial, | 


1 es. 


I own, I have had ſome doubt of what was proper for the court 
to do; for though I appreb ended the Jaſt verdict not to be accord- 
ing to the truth and juſtice of the caſe; yet there are objections a- 
gainſt a new trial, which have ſome weight. It was ſaid to be a 
general rule, not ta grant a new trial after a trial at bar; and that 
it is to be confidered here in that light, as it was altered at plain- 
tiff's deſire. But there is no certain rule for that; and in the firſt 
caſe of this kind, in Stiles 462, a new trial was granted, after a 


trial at bar: the application here is not to {et aſide the former 
| verdict; 


in the Time of Lord Chancellor HARD WICERE. 


verdict; and in doubtful queſtions relating to inheritances, a court of 
equity frequently grants a new trial without ſetting aſide the former 
verdict, which is of great conſequence to the parties; for then it may 
be given in evidence, though not concluſive ; either party being at 
liberty to ſhew on what grounds it was obtained: but courts of 
law in that caſe always ſet the former aſide. It was ſaid, that this 
was a matter of inheritance, and therefore proper 1 be tried again, 


As to that, it never has prevailed as a general rule, but according to 


the circumſtances of the caſe: if there is any doubt of the facts, 
the court has often done it, as in Eduin v. Thomas, 2 Ver. 7;. 
Leighton v. Leighton, 1 Wm. 671. where ſeveral trials were granted, 
becauſe the inheritance was to be bound, as it 1s alledged for the 
plaintiff it would be here, he having no opportunity to try it again 
in ejectment. The contrary is urged for the defendant, I do not ſee 


which way this argument will conclude: if a new ejectment may 
be brought, where is the prejudice to the defendant to grant a new. 
trial, for the plaintiff will only have coſts here? And according to 


the caſe of Sherwin v. Lord Bath, Prec. in Chan. 261. it will be 
{1111 liable to an ejectment, which takes off this objection againſt a 


new trial ; fince it will not quiet the defendant's poſſeſſion. But it 


is ſaid for the plaintiff, that he would be abſolutely bound; becauſe 
the court muſt give ſome directions as to the application of the rents 
and profits come to the receiver's hands, who was appointed by 
the court to account with the defendant; and that therefore if a 
new ejectment ſhould be brought, the defendant might bring a bill 
for a perpetual injunction, which would be granted. But the caſes 
cited for this are not entirely applicable, as in the cafe of Vernon v. 
_ Acherly, where the court granted an injunction, becauſe otherwiſe 
the execution of the truſts decreed would be overturned, and there 
would be no end of things. In the caſe of Attorney Gene al v. Mont 
gomery, Nov. 25, 17 2. an injunction was alſo granted on the foun- 
dation of the decree for execution of the truſt. So in another caſe 
of Sir Thomas Colby's will, where the court had decreed a partition 
and conveyance of an eſtate, ſo that an ejectment brought, tended 
equally to overturn the decree of the court, as in other caſes: to 
theſe the prefent caſe bears ſome analogy ; but does not go quite 
ſo far; for the appointing a receiver was only interlocutory, and 
not a judgment upon the merits, in which the court had proper and 
final juriſdiction. This conſequence indeed it would have; that 
if the plaintiff recovered on a new ejectment brought, he might 
have an aRtion for thoſe very meſne profits, which the court had 
before diſtributed 4 but this is a middle cafe between both, and 
never yet determined. The objection therefore on both ſides, as 
to the bringing a new ejectment, is of no weight here: the objec- 
tion againſt a new trial, that this is a queſtion of legitimacy, and 
ought to be favoured, is of ſmall weight; for that is true, where 
the legitimacy claimed is on a cohabitation, which was the caſe of 
Stap'eton v. Stapleton, Aug. 3, 1739. where the only queſtion was 
Vo I. I. I on 
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on the time of marriage, whether before or after the birth of the 
eldeſt ſon; which Grofors ſtood in a favourable light; but the 
queſtion here is different, and not to be favoured ; the legitimacy of 
this daughter being fictt raiſed and ſet up after the father s death, 
at which time ſhe muſt he ſeventeen years old, and no pretence of 
cohabitation in his life: but all the fads ſpeak the contrary, both to 
that and the marriage, which is attended with ſtrong circumſtances 
of ſuſpicion; ſuch as the licence being taken out by the woman, 
wh Admiral Haſier's being deſcribed by a wrong addition of mari- 
| ner: then it is infiſted, that there have been two concurrent verdicts 
5 I for the defendant: two iſſues were directed in order to try the 
whole right; for though the firſt would be ſufficient, if found for 
the defendant; yet not if found for the plaintiff, who muſt prove 
himſelf heir, as he muſt recover upon his own title. The verdict 
was for the defendant on the firſt iſſue, and to the ſatisſa d ion of 
the judge, who informed me, that the jury did not enter into the 
ſecond point: ſo that it cannot be taken to be a determination 
againſt the plaintiff, on the ſecond iſſue. It is certain that the former 
verdict was given in evidence on the latter trial, and had great 
weight with the jury. If therefore there is any thing to impeach 
the former verdict, it takes off the objection of two concurrent ver- 
Myely 321. Gifts; and it does now plainly appear before me, that there has 
been mal-practice, which could not appear nor be given in evidence, 
in the manner it was offered upon the trial. It was further objected 
by the defendant, that there has been great delay, and that ſe- 
veral of his witneſſes in the firſt trial are dead; which is certainly 
unfortunate, and muſt have had ſome weight, and occaſioned 
his evidence to be looked on favourably in the ſecond trial, and 
will do ſo again. But witneſſes are mortal; and from the cir- 
cumſtances it does not appear to have been unnatural to wait 
for the determination of this court. One would, if poſſible, re- 
duce to a conſiſtency the different determinations of the courts; 
which is an inconvenience ariſing from the conſtitution, and to be 
lamented when it happens: as it did in the cate of Maxwel v. Moun- 
tague. So that it is proper, that the parties ſhould have an op- 
portunity of laying the whole before the court by a new trial, and 
that at the bar of B. R. but as the defendant is an infant, ad in 
mean circumſtances, the plaintiff wan be content with Ny ifs prius 
colts, if found for him. | : 


Caſe 19. Lord Portſmouth verſus Lady & ell, ail Lord Effing- 
ham, Aug. 1 747. 


H E plaintiffs claimed the eſtate in 3 under a reverſion 

in fee deſcended to them as coheireſſes to Lord Sol, by vir- 
tue of a ſettlement made by him in 1687 which limited the rever- 
| | ſion 


in the Time of Lord Chancellor Hazpwicks. 


7 In to his right Heirs. Lord Effingham claiming under another ſet- 
tlement and recoveries ſuffered; and the deed in 1687, being in the 
hands of Lady Suffolk, who refuſed to deliver it up, unleſs her ri2hts 
were confirmec', the pl:intiffs were obliged to bring a bill for dit 
covery. Lady Suffolk inſiſted, that on her marriage and bringing 
26,c00/. portion it was applicd to the paying off incumbrances ; 
which when paid, were ailigned to her; and a jointure made of 
16001. per ann. and that her tuſband alſo covenanted by leaſe, will,” 
or otherwiſe, if the ſurvived, to leave her a houſe worth zoco l. ſor 
life: if not, that his heirs, executors, &c. ſh: uld pay her the intereſt 
of 3000 /, for lite: and then there was a term of 100 years in truſt, 
that upon his not ſettling ſuch houſe according to the covenant, 
the truſtees ſhould, by and out of the rents and Frofits of the lands. 
compriſed in that term, pav her 150. per ann. for life in ſatisfaction 
of the covenant before. The plaintiffs offered and were decreed to 
confirm all this: and after a trial in ejectment and verdiQ fading that 
the recoveries were bad, and had not barred the reverſion: in fee, 
the plaintiff now inſiſted on an aſſignment from her of all the mort- 
gages, Sc. paid off by her portion, as ſtanding in her place, who 
could have no other right to them than as ſecurities ; the benefit of 
which the plaintiffs claimed for the. loſs they ſuffered in confirming 
her joiuture, which depending on the ſame recoveries would not have 

een good, if ſhe had not had that deed in her cuſtody : and alto chat 
this annuity of 150 J. was a perſonal demand, and to come out of 
the perſonal eſtate, for which the real was only a ſecurity, if that 
was deficient; the term coming in aid of the covenant, and only a 
collateral ſecurity for her principal demand, the houte; and there- 
fore if ſhe came on them, they might by circuity come on the per- 
ſonal eilate, which ſhe pockelfel as executrix. 


For her it was geg, that 1 ord Sufel not having left her the 
| houſe, ſhe had her option to take that which was moſt beneficial 


for her, either the houſe, or the 150/. per ann. as an incumbtance 


on this eſtate. The intereſt of the 3000/7. was an additional join- 
ture iſſuing out of lands, and to be confidered as real eſtate, and the 
perſonal eſtate was not the fund originally to make it good, but 
ſhould g go to thoſe intitled thereto, 


Lok p Cnancilid 


It is plain, that ſne cannot ſo make her election as to change the 
nature of the charge, and turn it on which fund ſhe pleaſes; whe- 
ther it was a ſtranger or no, that was intitled to the perſonal eſtate. 
The queſtion is, what was the contract between them ou their mar- 

Triage? it plainly reſted upon the covenant, the term was a further 
ſecurity ; not a new proviſion for her. If this ſettlement had been 
good of his own eſtate, of which be might diſpoſe, and there had 
becn a ſon, the equity would have been this: that ſon might have 

ſaid, 


G2 
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faid, this was a covenant, which being broke by his linker, muſt 
be ſatisfied out of his perſonal eſtate; and it is ſtronger for the plain- 
tiffs; for it is a ſettlement of an eſtate, which he had no right to 
ſettle ; and as the plaintiffs muſt confirm all her rights, they are 
purchaſers of all her intereſt, and are intitled to every thing ſecuring 


her right. So the equity is ſtronger for them, than between a 
ſon or heir at law, and the repreſentative of the perſonal eſtate. 


The incumbrances are not paid off for thoſe who were not intitled 
under the ſettlement : but they are purchaſers by letting her have 
her jointure out of their eſtate. There is no colour therefore to ſay, 
the repreſentatives of the perſonal eſtate ſhould be preferred to the 
plaintiffs, who muſt be indemnified againſt the 1 50 /. per ann. out 
the perſonal eſtate ; and the ſecurities be aſſigned for the plaintiffs. 


Attorney General verſus Lloyd, Auguſt 1, 1 747. 


OHN MILLIN GTON, ſeiſed of a conſiderable real and perſonal 
eſtate, made a will in 1734, and gave all his real and perſonal 


eſtate to be laid out in purchaſe of real eſtate to his executors and 


other truſtees and their heirs, to apply the rents and profits to pay- 
ment of ſome legacies ; then to reimburſe themſelves, and ihen to 
a charity. He afterwards made a codicil in 1730, taking notice 
that he had given his real and perſonal eſtate to certain uſes; and 
that being doubtful, whether by the late mortmain act his deviſe 
of his real eſtate to the charity or of part thereof would be good, 
and being deſirous to confirm it in that caſe, and not otherwiſe, he 
gives ſo much of his real and perſonal eſtate, as could not paſs by 
his will, to the uſe of his nephew Millington Buckley at his age of 
twenty-one, with limitations over, on his dying without iſſue, with 


proper maintenance till that age. He afterward makes another 


codicil, reciting the former and the will, and that being adviſed, 


that his deviſe to the charity was void as to the real eſtate, though 
not as to the perſonal, and being deſirous to continue it, and io 
make farther proviſion for better ſupport thereof, he gave his per- 
ſonal eſtate to his executors upon truſt, that if it cannot be laid out 
in land, it may in ſecurities for the ſame charity: and his real eſtate 
he gives unto and for the uſe of Millington Buckley, at twenty-one ; 
and declares, that it is his opinion, that his eſtate at L. is ſufficient 
to maintain him during his minority. Upon an information to 
have the will and codicils ſo eſtabliſhed, as that the charity might 
be carried into execution; it was decreed at the Rolls, that the will 
was well proved, and that the truſts ſhould be performed, and that 
a ſcheme ſhould be propoſed for carrying the charity into execution: 
from which decree the defendant Millington . brought the 
ang appeal, | 
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For the relitors. The teſtator dying after the late Mortmain Will before 


act made in 1736, the firſt queſtion, whether the deviſe of the real 


main act, 


the late nor- 
tel. 


eſtate to the charity by his will made before that a& is good, cannot tator dying af- 


now be diſputed ; for it was determined before the twelve judges in ber it: good. 


Aſhburnham v. Kirkbal, while the preſent ſuit was depending at the 
Rolls, that the deviſe in ſuch caſe was good. The ſecond queſtion 
is, whether the deviſe is revoked by the codicil; which was the 
point determined at the Rolls, as it was decreed, that the truſt of the 


| will ſhould be performed. The firſt codicil has expreſſed only the 


teſtator's doubt ; and he has there given nothing, but in caſe the 
real eſtate was not well deviſed, and in that caſe only: and there- 
fore, as the law will permit it, the deviſe will be good. In the ſe- 


cond codicil the teſtator does not, as in the former, give upon a 


contingency of the law's not ſuffering it; but on a ſuppoſition that 
he could not do it: and ſo ona miſtake in law ; under which if he 
had not been, he would have given it otherwits: Where one pro- 
| ceeding on a miſtake revokes thereon, it is a contingent revocation. 
It is the ſame as if he had ſaid, ** becauſe I am adviſed, that the 
deviſe is void :” and that error in the foundation of the gift to the 
defendant, a condition annexed thereto, and to the revocation, on 
which only this gift can operate; and the conſequence is, that this 
prevents a revocation : like the caſe of Onions v. Tyrer, 1 2 343. 


2 Ver. 741. Prec. Chanc. 459. In the caſe of Clifton v. Lady 


Lands the leſtator, in conſideration that his wife promiſed to con- 
tinue his widow and to leave to the children at her death, deviſes to 
her: the teſtator there was under a miſtake, there being no ſuch 
- promiſe by her; for ſhe denied it, and, there was no proof of it: 
yet the court thought, that becauſe he had thus taken notice of ſuch 
promiſe by her, it ſhould be the condition of the gilt. So whate- 
ver appears to be the cauſe of the gift, if there is a miſtake in that 
cauſe, it is naturally annexed to it. So in 2 Chan. Ca. 16. Wink- 
 fieid v. Comb, ſuppoſe the teſtator had deviſed to A. who was his 
wife; and it appeared that ſhe had married before: i: could not be 
good. Suppoſe a deviſe to A. and afterward a codicil reciting the 
will, and that teſtator was adviſed A. was dead, and gives it to 1 
If A. was alive, B. will have nothing : the conſtruction of the 
ſonal eſtate may ſerve for the real: and Swinburn, under the * 
ral head of what is revocation of a will, mentions error, and puts 
this caſe; that becauſe my ſon is dead, B. ſhall be executor: if that 
fact is falſe, B. ſhall not be executor. So that from the general in- 
tent and expreſſion of the teſtator, there is no revocation. 


For defendant. The laſt teſtamentary act mult operate ſtrongly. 
Whatever was the teſtator's motive, he meant an abſolute not a 
conditional act. The firſt codicil is made after the act of parlia- 
ment creating his doubt; he there makes a diſpoſition with a view 
to his doubt; the doubt as to the real and perſonal eſtate is the ſame; 

. K it 


— 
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it being to be laid out in lands, and therefore he difpoſed-of both, if 
the deviſe was not good: but afterward finding he could make as 
great a proviſion for the charity by his perſonal eſtate, he does not 
leave it to the conditional diſpoſition as on the firſt codicil, but de- 
cides it himſelf, and not in the way of the firſt codici]; for then he 
would have uſed the ſame words. As to the perſonal, he has left it 
open to the queſtion: not ſo of the real eſtate, which he would not 
have torn from his nephew. He has left ſufficient perſonal eſtate to 
the charity, and cannot be ſaid to mean to leave his real eſtate to it. 
Then he has given directions, which by a fide wind would increaſe 
the charity, by eaſing the perſonal eſtate in part, applying part of 
the real for maintenance till twenty-one; and if he had intended 
more, why did he not eaſe it entirely? It is impoſſible to ſay what 
he would do; but he thought there was enough for the charity by 
eaſing the perſonal eſtate in part: it muſt be admitted, that in ex- 
preſs words there is an abſolute deviſe ; but it is ſaid his motives muſt 
be conſidered. There is a difference between the motives to do a 
thing abſolutely, and on condition; for in the laſt caſe it will de- 
end upon the condition, but in the other cannot be inquired into, 
Suppoſe, on the knowledge of this doubt, they came to an agree- 
ment; the court could not ſet it aſide : his motives were reaſonable; 
and the court cannot ſay, your abſolute deviſe ſhall be conditional. 
The caſes cited are different: in all of them the teſtator was miſta- 


ken; which it is begging the queſtion to ſay here. In Lady Lombe's 


caſe it was an imperative bequeſt, In Onions v Tyrer, the whole went 
on the evidence, of what amounted to cancelling. The court is not 
to ſtrain in favour of revoked wills againſt an heir at law; and if the 


court can go into it, on ſhewing what were the motives, there is no 
knowing where it will end, _ Ns 


LoR D CHANCELLOR, 


I am very doubtful about this caſe: and would put it in a proper 
way of being determined. This is very different from all the caſes 
cited: the queſtion of revocation does not turn upon collateral cir- 
cumſtances, but merely on the words in the inſtruments themſelves; 
which make it differ from Onions v. Tyrer : indeed Lord Cooper 
there ſays, it might be relieved on the head of accident: but I do 
not know how he could come at it in a queſtion between deviſee and 
heir at Jaw. It is proper therefore for a court of law; and the ſame 
conſtruction muſt be made as there. The firſt reaſon why I doubt, 
3s, that if the teſtator had intended, as the relators contend, that 
this was a revocation, and a new deviſe only in caſe the will was not 
good, he would have left it on the firſt codicil: and no occaſion 
for making a new one; for it would be juſt the ſame with re- 
ſpect to the charity as on the firſt. Another reaſon, which makes 
me doubt, is, that it is very nice to ſay, that, becauſe the rea- 
loa a perſon gives fails, therefore his deviſe ſhould fail, I do 


\ 
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not know how far that will extend ; the teſtator has put it on the 


advice he received, which was a fact of his own knowledge ; and he 
has grounded it on that advice, and not on the reality of the law: 
he might do it in order to quiet the doubtful queſtion ; but I do 

The third and principal reaſon is, I doubt, whe- 


not ſay he did ſo. 


ther this diſpoſition is put ſingly on the point of law; for conſidering 
the material words being adviſed, and the ſubſequ:nt words, who 
can tell what he meant there ? the codicil was made two years after, 
and his perſonal eſtate might be ſo increaſed, as to be a ſufficient 
fund for the charity ; for all this together might be his reaſon, and 


it is impoſſible to ſay he depended on one more than another. I 


give no opinion, for it is a mere point of law, and a new caſe; and 
will ſend it into B. R. to be there ſolemnly argued, and reſerve far- 
ther conſiderations till after the judge's certificate, 


Townſend ver/as Lowfield, July 20, 1747. Caſe 27. 


Ilan Hall, an extravagant young man, got Lowfield to raiſe 
him money on promiſſory notes of Hall, indorſed by Loufield, 
who alſo got notes and bonds from Hall for a very large ſum. Hall 
was afterwards ſued by ſome creditors, and diſcharged out of priſon 
by the inſolvent act, and his effects aſſigned over. Lowfield (who 


bad been three times bankrupt, and the laſt time without any divi- 


dend made of his effects, and not two years before his dealing with 
Hall) being a principal creditor, brings a bill againſt Hall, the aſ- 
ſignees, and perſons in whoſe hands the eſtate was; and a general 
account was decreed to be taken of what was due. On going before 
the maſter, ſeveral objections aroſe; and the other creditors of Hall, 
having got more influence over him, procure him to make an affi- 
davit that ZLowfield had obtained an acknowledgment and admiſſion 
of his debts from him, without any conſideration ; and application. 
was made to the court, that- Lowfield might not be allowed to pro- 
duce a paper to that purpoſe, as being under the hand of debtor to 
creditor ; the maſter could not ſet it aſide; but Lowfield conſented 
to lay that paper out of the caſe. The maſter being directed to take 
an account purſuant to the former decree, and to inquire what was 


really and bona fide due; Lunefield produced two other papers of the | 


fame import, though not of the ſame date with that given up. The 
maſter allowed them: and on his report, it came before the court; 
which to give further light to this affair, gave liberty to the repre- 


ſentatives of Hall, who died fince the decree, to bring the preſent | 


bill to be relieved againſt this demand of L 


cwfield, and to inquire in- 
to the legality of theſe papers, 


For plaintiffs. It was inſiſted, that although it was proved, 
that part of the money raiſed on the bonds and notes was paid to 
Hall, theſe notes and bonds ſhould not be allo 

* 


wed as any evidence 
| in 
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in the account to be taken, and Lowfield ſhould not be allowed any 
thing, of which he could not prove actual payment : that from the 
whole complexion of the caſe there appeared fraud and impoſition: 
and it was better be ſhould loſe ſomething of what he had advanced, 
than be paid all thoſe fictitious demands, 


Far defendant. The evidence admitted by the maſter ſhould be 
concluſive; it is hardly poſſible to prove the actual payment of mo- 
ney, which is ſeldom done in ſpecte. In Johnſen v. Johnſon in the 
Dutchy court, there was a bill for forecloſure of a mortgage : the de- 
tendant inſiſted the money was not paid: the plaintiff proved part, 
but could not prove all the conſiderations : an inquiry was decreed 
by Lord Lechmere, of what was actually paid: but that decree was 
reverſed in the Houſe of Lords, becauſe part being proved, though 
not the whole, and no fraud being proved, the onus proband: ſhould 
not lie on the mortgagee : fraud being not to be preſumed. It is 
dangerous to judge by the complexion of a caſe; and better even 
that the defendant ſhould be an unjuſt gainer, than the rules of evi- 
dence be infringed. 


Lok p CnAncELLOR, 


Though it is truly ſaid, that the general complexion of a caſe is 
not ſufficient to overturn the rules of evidence : yet it is a reaſon for 
ſifting into the circumſtances, as far as is conſiſtent with the rules of 
the court: and here it appears very extraordinary, conſidering the 
objects on both ſides, that a man ſhould have his extravagance fed 
by ſuch a perſon, in the circumſtances the defendant appears to 
have been in. Put as that is poſſible, it is not ſufficient to determine 
the judgment of the court, as to the relief ſought, and to ſet aſide 
all the ſecurities ; but that will depend on the weight of the particu- 
lar evidence; and this objection is weakened by the proof made of 
the payment of part to Hall. This comes on in an unuſual manner; 
not a bill of review, but in aid of an account directed generally by a 
former decree, to ſee what was due; with which, what the court 

Admiſſion of now does, maſt be conſiſtent, It woold have Wks: difficult for the 
a debt obtain- court to ſet aſide that firſt paper; for where a creditor or a plaintiff 
ed by fraud'or obtains by fraud or force, an inſtrument amounting to an admiſ- 


force, not ſet 


zſfideon mo- ſion of the debt, the court cannot ſet it aſide on motion, but it 
in. m2Y ſhall be a ground for a new bill, though the former ſuit be de- 
Fa. ame pending : the order then made to the maſter prevented the bonds 
the formerde- and notes from being concluſive evidence. It appeared very extra- 
Pending. ordinary, that on the defendants giving up that paper, two others of 
the ſame effect ſhould be produced, which would hinder the 
court from coming at the juſtice of the caſe; and therefore li- 
berry was-given to bring a bill for relief, with a view chief- 
ly to ſhew fraud or impoſition in obtaining thoſe papers, that 


they might be ſet out of the caſe, Ang now upon the merits there 
appear 
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appear great circumſtances of ſuſpicion, wiich yet is not ſufficient | 
to found a decree upon. There is no p oof of actual impoſition 
upon Hall who was very extravagant, and liable to be impoſed on 
in getting money; but that is not ſuch a weakneſs as proceeds from 
want of underſtanding : and therefore ſuch a perſon might put 
himſelf into ſuch a condition, as that the court cannot relieve him, 
As to the improbability that the defendant being in ſuch circum— 
ſtances, ſhould furniſh bim with money: that had ſome weight, 
and induced the court to look into the real fact, although generally 
a perſon's circumſtances, as they may be private, are not to he fo 
inſpected: but the defendant has made ſtronger proof than 1] ex- 

ected, of his giving him monev; which is not to be got over, 
whether done on his own ſole credit, or by the connexion with Hall. 
Then as to the two papers; I cannot ſay that, when a perſon has On poſitive 
conſented to lay one piece of evidence aſide, he thould be prevented 1 
from making uſe of another, if fairly obtained. I cannot ſet them rect allowance 
aſide, or direct the maſter to allow of no ſum, which is not proved of no ſum not 
io be actually paid: the court ſometimes indeed does that; but not apy 
wantonly on preſumption or inference. It was done in the caſe f 
Sir Oliver Afhcomb v Greenaway, on fall poſitive proof of fraud: 

but ſhould ſuch direction be given here, the defendant would loſe 
many conſiderable ſums aQually advanced to Hall; for ſeveral of 
the witneſſes are dead, as is Hall himſelf; who if living, might be 
examined on interrogatories, And in the caſe of Johnſon it was a 
material ingredient in the reverſal of the Lords, that the party in 1727. 
was dead. By way of addition therefore to my former order, let 
plaintiffs be at liberty to falſify theſe two papers; and if they can 
thew, that ſome of thoſe notes, Sc. were for the debts of the de- 
fendant, or for intereſt wrong computed, or ſo, they ſhall have 
allowance before the maſter, which will prevent the concluſiveneſs 
of the notes, Cc. If a man will create evidence againſt himſelf 
by admiſſion, it is better that he ſhould ſuffer, than the rules of the 
court be overturned, | | 


Stroud ver/us Deacon, Auguſ 10, 1747. Caſe 22. 


"HE bill was to have a diſcovery of the defendant's title by Demurrer to 
ſetting forth a ſettlement by which he claimed, that his wife 32 of 
upon her marriage ſettled the premiſes to her ſeparate ule, and that . 
he is her repreſentative; the plaintiff alledging, that if that ſettle- ſertlement, in 
e | | ; \t {1 contradiction 

on nt was produced, it would appear, that ſhe was only tenant for ic is 
e. a | tiff claimed, 

| Ts 5 over- ruled. 

To this diſcovery the defendant demurred; becauſe the plaintiff 


does not claim under that ſettlement. 


Vo L. I. e L N LoRD 


— - 
v — 


—̃— — 
2 


_ Fr 2 
l . — — 
x — — — 
n — KL d 
by . A ITY _ 
8 x « __" — e * FEA — 
— — : a — — 
" F ——_—_ - MS EUR ů *. — — 
— * N . ets — * 
= 


U 
- 
Ly 
1 
i 
4 bx 
* 
j 4 
a 
E 
1 | 
} 
i % 
aL 
4 
» of 1 
1 - 
* 
FA 
1 
190 
4 
q 
b = 
* 5 
1 4 : 
* 
EE 
Y by . 
i 
TY > i 
. 1 
1 
« 1 4 J 
. 
4 , 
o i 
1 L 
2 
7 
"FM 
_ 
* 'S 
$ y 
. 
l 
F 
0 
” 
* 
# 
3 4 
ſ 
| 
R 3 
LU + - 
* - 
$ % 
7 
3 4 E 
N j 
1 
4 
* 
we . 
1 
. 
1 
mo 
RM 
i -# 
1 
1 
.£ 
Y _ 
* - 
bt 
* 
1 
2 
8 
* 


* 
- 
* 
7 

4 


— 


* 
oY 


»- — * 


CASES Argued and Determined 


Lord CHANCELLOR, 


As the plaintiff has made a title in contradiction to yours, he | 
hath no right, generally ſpeaking, to look into your titles; but the 
bill charging that by producing this deed it will appear that her 
title was only for life: you muſt give ſome anſwer to it, and not 
barely demur, and what you barely know or believe is not ſuffcient, | 
but what it is by this ſettlement. You have not pleaded your- 
ſeif a purchaſer ſo as to cover that; but have demurred to the 
whole, and it mult be over ruled. > T- 


Caſe 23. Shepherd verſus Cotton, agu, 10, 1 747. 


Demurrer to Y an act 34 H. 8. the eſtate of Serjeant Hind was charged 
wh e. — E with the payment of 10 J. per ann. wages for thoſe who ſerved 
en wages 
of knights ofs as knights of the ſhire for Cambridge: and for that purpoſe gave 
n corporation, conſiſting only of the two knights and the ſheriff, 
a right to enter and diſtrain. The plaintiff charges, that he has 
ſerved ſince the year 1724; that he applied for payment of it to 
the defendant, who refuſed; and the other members refuſed to 
join in the recovery of it: ſo that his only relief was in a court of 


. To which the defendant demurred. 


For the demurrer This is a mere legal right, if any. The plain- 
tiff ſays, he is diſabled from ſuing at law by the refuſal of the other 
members to join: but the corporation is one body; and the plaintiff 
as one member might bring an action at law in name of the cor- 
poration; and then the defendant, ſuppoſing he had a right at law, 
could not have prevented his going on. But ſoppoſe he could not 
ſue at law, yet he ſhould not bring a bill againſt the defendant, 
but againſt the corporation for not joining: and then, if he had a 
right, the court would give him a remedy, by direfting the other 
members to permit him to ſue in their name, To confider it on 
the merits : this, like other eſtates, may be barred by the ſtatute of 
limitations. The plaintiff has not charged that it was ever paid ; 

and deſuetude is a diſcharge thereof. 


Againſt the demurrer. The only remedy is in equity : where one 
cannot ſue alone, it is a foundation to come here. The corpora- 
tion acts by the majority; therefore one alone cannot carry any of 
the powers into execution. The ſtatute of limitations ſhould be 
pleaded, and is therefore out of the caſe: the corporation are 
only truſtees for the knights; and where by combination ſome 
members or truſtees refuſe, it is a colluſion proper for a court of 
equity to decree upon, and every demurrer admits the facts charged. 
It it was a matter of publick right, there would be ſome founda- 

tion 
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tion for courts of law to interpoſe and grant a mandamus : but this 
concerns not publick Juſtice, but private property. 


Loxp CHANCELLOR. 


This demurrer muſt be allied, though not on the point of 
deſuetude; for our law does not admit that. The laſt member 
receiving ſuch wages was Andrew Marvel, in the time 'of C. 2. 
If a bill was brought here to recover ſuch wages againſt the in- 
habitants or electors in a borough, I would diſmiſs it, and leave 
the plaintiff to law. The queſtion is ſingly, whether the plaintiff 
has remedy againſt the defendant; for the demurrer puts the bill 
out of court as to that defendant only, ſtill remaining as to the reſt ? 
Suppoſe the court ſhould order, that the plæintiff might proceed 
againſt the defendant to recover the wages, and the cauſe ſhould go 
on to a hearing: it muſt be diſmiſſed againſt the defendant with 
coſts; for otherwiſe he would be doybly vexed. Though a demurrer 
does generally admit every thing charged in the bill, yet it is not 
ſo here; this is a demurrer attended with an anſwer and denial of 
combination; ſo that no decree can be againſt the defendant ; and 
I doubt, whether it can againſt the corporation. It fo far concerns 
the publick, as it concerns this county, and ſuch powers are proper 
to be executed by mandamus out of the King's Bench; which has 
authority to compel the execution thereof if ſtill in force: but 
that concerns the relief againſt the other members. Here is a 
clear remedy given at law, and the members of the corporation 
are to take that remedy ; and the defendant is only ſubject, as the 
act has charged, by diſtreſs, &c. and I will not change the remedy ; 
for a bill to compel ſuch a payment was never heard of. Whether 
' he is intitled to make uſe of the truſtees names is another matter. 


Richards Ver ſus Evans, & econ. Oct. 26, 1 747. Caſe 24. 


HE plaintiff as rector brings a bill for payment of tithes in Not neceſſary 
kind : the defendant as owner of the farm, brings a croſs 3 
bill for eſtabliſhing a cuſtomary payment of 7 J. per ann. in lieu and in laying it. 


ſatisfaction thereof. 


For plaintiff. This modus is neither well laid nor proved, nor is Nora particu- 
the day of payment certainly ſpecitied ; for want of which a modus lar day of pay- 
was held not good in point of law in the Exchequer, Trinity term 
5 G. 1. becauſe the time of payment of a modus ought to be as a modus may 
certain as of the tithes, in place of which it is ſubſtituted; which be overturned 
as to the fruits of the earth is immediately on the firſt ſeverance ; "Sag . 
and a cuſtom uncertain is no cuſtom. Then the payment of ſuch fick thing: if 
a groſs ſam is an evidence againſt the modus, as too rank; for as *therwiſe, 

will be ſeat to 
every modus muſt be preſumed to commence before the time of me- 2 
mory, this many years ago muſt have been very near the value of 


; | | the 
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the farm: it is therefore rather a modern compoſition, or rent for 
tithes. > 5 55 


LokD CHAs CELLOR. 


Tbe objections to the laying the modus are of no weight; for 
neither in law or equity is there any neceſſity to uſe the word modus, 
as appears from all the caſes on this head, as in ( ewper v. Andrews, 
Hob. 39. Shelton v. Montague, Hob. 118. and 1 Yen. 3. it being 
only a technical term not uſed in pleadings.; in ſtating of which 
Lord Hobart was very accurate. The materia! words : are ſo much 
money paid in lieu and ſatisfaction of tithes. As to the general 
queſtion, whether it is neceſſary to lay and prove a particular day of 
payment; the caſe in the Exchequer was certainly ſo determined: 

Ante, Cart v, but I remember, that gave general diſſatisfaction in Weſtiminſter Hall 
Bail and abroad, as too nice to require the proof of a particular day; 
and it has been fince adjudged to the contrary, that on or about is 
ſufficieat; ſo that they have left off taking that exception in the Ex- 

chequer. I hen it reſts on the merits; and that depends on the evi- 

dence on both fides, which 1s of wo kinds; firſt, of the fact and 

uſage of payment ; ſecondly, ſuch as ariſes our of the nature of this 

modus, If it is turned on the firſt, it is the ſtrongeſt evidence I ever 

knew, againſt payment of tithes in kind, for which there is no 

proof on the part of the rector: that indeed, being only negative, 

would not prevail to take away the common right that is in the 

rector, if there was nothing more; but in ſupport of the cuſtomary 

payment there is the evidence of ſome terriers, which makes a diſ- 

tinction throughout, between this and other parts of the pariſh, 

where tithes were paid in kind: and there is the rector's own ad- 

miſſion of this. As to the remaining objection to the modus, ariſing 

from the nature of it, as too rank, (everal indeed have been over- 

turned on this point; but the diſtinction taken for the defendant is 

Pot. material, that a modus may be overturned for rankneſs, even at the 
Chapman v. hearing of the cauſe, where it is for a ſpecifick thing, as a lamb, Ec. 
p 29144 £26 becauſe the price of the thing may be found from hiſtory and an- 
dient records: but that is an objection from a fact, which, becauſe 
it appears with ſuch a degree of certainty, the court determines 
without ſending it to be tried: but where it is not for a ſpecifick 
thing, there are ſeveral other circumſtances to be taken into the con- 
fideration of rankneſs; as the difference of value in the courſe of 
time. The Houle of Lords therefore ſent. a caſe of this ſort to be 
tried without over-ruling it. If this had come finely upon the rec- 
tor's bill, it ſhould without any ſcruple be immediately diſmiſſed ; 
for that would not have hut the ſucceſſion: nay, it would be open | 
to the rector himſelf. But the owner bringing a bill alſo to eſta- 
bliſh a modus, that would bind the ſucceſſors in the pariſh; and it 
| being of conſequence, that a great part of the evidence ariſes from 
the 
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the rector's own admiſſion, if the defendant inſiſts on eſtabliſhing 
it, the rector (unleſs he ſubmits to that decree) ſhall have an op- 
portunity to try it at law. | | 


Baines verſus Dixon, October 31, 1747. Caſe 2 5. 


| Ryley with the appurtenances, and all his other tenements n and . 
and hereditaments, to truſtees and their heirs, in truſt for paying his #e: alone, 
funeral expences, debts, and legacies, as far as the perſonal eſtate m_— — 
ſhould be deficient : then for raiſing a maintenance and education, «© fta 
at their direction for his ſon M. and his daughter S. and all other intent; in aid 
younger children, whether born before or after his deceaſe, till his CO . 
ſon attains twenty-three, and all other younger children reſpectively of law, that in 


_ attain twenty-one : then all the ſurplus, as ſhall ariſe from the rents a will thoſe 
words meant 


and profits to and among his daughter S. and all other younger and paſſed the 
children, as ſhall be then living, at their reſpective ages of twenty- land itſelf. 
one, and that the truſtees ſhould convey his ſaid manor, &c. to his 

ſon M. at twenty-three ; he then gives ſome legacies to be paid after 

the debts with all convenience, as the profits of the eſtate ſhould ad- 

vance the money. ; | 


A Man, having a ſon and a daughter, deviſes his manor of & faledireQed 


Oa a bill brought by the daughter a general account was decreed 
at the Rolls; and after the maſter's report it was directed, that a ſuf- 
ficient part of the real eſtate ſhould be ſold for paymeat of the debts 
and legacies unſatisfied ; with which part of the decree the defendant 


the ſon being diſſatisfied brought an appeal. 


For plaintiff. There muſt be a ſale, for there is nothing to bind 
up the word profits, which is large enough to warrant a ſale, if 
nothing to confine it: the word rents being dropped in the latter 
_ clauſe: and this rule the court came into by ſeveral gradations, and 

will not break through without great reaſon. This was intended as 
a beneficial and effectual proviſion for all younger children; but the 
teſtator, being in debt, could not oblige the creditors to wait till 
the rents ſhould -pay the intereſt and principal: and if fo, there 
would be nothing for the children; ſo that an immediate ſale to 
pay the debts muſt have been intended. It is no objection, that by 
this means the proviſion for the daughter would be too large; for there 
might have been more younger children ; and though that happened 
Not to be the caſe, the court will not judge by ſubſequent acci- 


dents. 


For defendant. The whole charge is to be raiſed in the ſame 
manner. The maintenance and education muſt mean annual: and 


no ſale can be for that; and the laſt clauſe ſhews, the teſtator could 


not intend it; for then he would have directed ſo much, as remained, 
„ M to 


* 
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to be conveyed to the ſon, and not the ſaid lands; convenience can 
only mean annual perception of the profits. In Ivy v. Gilbert 2 
Wn. 13. the court would not allow a fale or mortgage, becauſe 
leaſes were mentioned. So here, there is a particular manner men- 
tioned, by profits, with which intention he makes the minority 
longer. 8 | : 


Lord CHANCELLOR. 


It is true, that where there is no direction for a ſale, the court has 
gone by ſeveral gradations. When any particular time is mentioned, 
within which the eſtate would not afford the charge, the court di- 
rected a ſale: and then went further, till a ſale was directed on 
the words rents and profits alone, when there was nothing to exclude 
or expreſs a ſale. In Ivy v. Gilbert, the power of making leaſes 
excluded a ſale, as it would be frivolous, if a ſale was intended, 
which would include every thing. As to the intention, there is not 
one caſe in ten, where the court had decreed a ſale on the words 
rents and profits, that it has been agreeable to the teſtator's inten- 
tion: yet the court has, in aid of a creditor directed a ſale, by a 
kind of diſcretionary power, on the ground of law, that rents and 
profits in a will, mean to paſs the land itſelf: the teſtator intended 
this as a proviſion for all his younger children, and might have had 
more; which is an anſwer to the largeneſs of the ſum. The word 
direction in this will, means diſcretion. This deviſe to the truſtees is 
an uſe executed, but abſtracted from that nicety, the direction gives 
them the legal eſtate; and a general truſt, not confined to the words 
rents and profits, would have carried a ſale, even before the reſo- 


lutions that thoſe words ſhould carrry a fale, It is but conjecture, 


that this is an implication, that debts and legacies ſhall be paid in 
the ſame manner. The word aid, in the direction to convey, 
is to be taken according to the ſubject matter; and there have been 
many caſes of deviſes to truſtees, to pay debts out of profits, and 


then to convey the lands: yet that ſhall not hinder a ſale, and never 


has been thought ſufficient to limit profits to annual praſits; which 
would overturn many caſes, The laſt clauſe relating to the legacies, 
is indeed a direction, that they ſhould be paid out of the annual pro- 
fits, as it is ſaid for the defendant ; but it is not the word prefts, but 
advance, that limits it thereto. It is further ſaid, that the teſtator 
intended debts and legacies to be paid in the ſame manner; but the 


ſenſe of the words may be ſatisfied either way; and it would be 


extending the word advance too far to apply it to debts as well as 
legacies, for which conſtruction there can be no reaſon : ſo that a 
middle way muſt be taken, and a ſale directed for the debts, but the 
legacies to be paid as the rents and profits ſhould ariſe, with in- 
tereſt from a year after the teſtator's death: for they were general 
legacies and ſhould be paid with intereſt by the perſonal eſtate, if 

| | | ſufficient: 
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ſufficient : then the lands being only an auxiliary fund, does not vary 
ithe right. 1 | 


Attorney General ver/us Parker, November 4, 1747. Caſe 26. 


HE pariſh of St. James's Clerkenwell was a rectory impro- 

1 priate, and by deed in 1656 veſted in truſtees for benefit of 
the pariſhioners and inhabitants and their ſucceſſors: there was alſo a a 
_ Perpetual curacy with a penſion: ſaying nothing of the nomination 
and election of the curate. The information prayed the court to 
ſet aſide an election made, and then to declare and eſtabliſh the ge- 
neral right of election, and to have it ſettled. | 


Lorp CHANCELLOR. 


The queſtion concerning the right of election, and qualification Right of vo- 
to vote, depends on this deed of truſt, and on the uſage in the 8 a _ 
' pariſh, expounding and putting a conſtruction on the general words dos hed 
thereof; which is the beſt expoſitor of ſuch very large and general keepers rated. 
words in ancient grants and deeds. There is no evidence of the 
uſage contended for by the relators, that it is confined to ſuch 
houſekeepers as paid ſcot and lot; however that would be pro- 
per, if there was no evidence of any uſage at all; but as there is, | 
it differs from the caſe of the Attorney General v. Davy heard be- Poli, 
fore me: for there is very ſtrong evidence, that all houſekeepers _ 

_ whatſoever, as well rated as not, did uſe to vote; and that it has 
been always fo taken by the oldeſt inhabitants. Then to confine 
this right to election would be a very arbitrary interpretation of the 
court, and a material circumſtance is the time of making this deed, 
when very large and extenſive notions prevailed, It is ſaid, this mult 
be taken to be a right in the veſtry : but this is not governed by 
what is the right of the veſtry; nor intended to be vefted in them, 
but in the pariſhioners, though there was a ſelect veltry at the time of 
the making: nothing is laid before the court to ſet aſide the elec- 
tion made. As to the queſtion, whether the court ought not to , Poſt. 
| WP; 2 . A ttorney ge- 
make a decree to ſettle the right, for that, being a charitable uſe, neral w. Scott. 
the information ſhould not be diſmiſſed : the general rule is fo, 
but does not hold here; for nothing 4s a charitable uſe here but” the Information 
. , Se” . . or charity not 
penſion, which is not in queſtion. But there is no ground to gjgmiged, but 
eſtabliſh this right, as there is no proof or examination entered into the right ſet- 
of it; nor will the court, at the ſuit of a few of the pariſhioners, put led. 
the pariſh to the expence of an iſſue to ſettle a right, which may 
not come in queſtion in ſeveral years. The whole of this informa- 
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1 CASES Argued and Determined 


| Caſe 29. Hodgſon verſur Rawſon, November 6, 1747. 


A legacy out FEremiah Hollins in 1748, deviſed part of his real eſtate for pay- 
to be paid ment of debts, the i to his mother, and another part to 

within 12 his mother for life; and afterward to his dear couſin William Rau- 
50s 429% ſon, his heirs and affigns ; he and they paying thereout legacies to 
legatee ſur- ſeveral perſons, which ſums he willed to be paid within twelve 
vive 4 months next after his mother's deceaſe ; charging his lands there- 
1 with accordingly. Then he gives all his houſehold goods and fur-. 
lapſe, but goes niture to his mother for life, and after her death to his couſin 
co the repre-= Rawſon, his executors and adminiſtrators, if he ſhall be living at 


ſentative. 
8 8 his mother's death: but if his mother ſurvived, then to her, her 
executors and adminiſtrators. 


After the teſtator's death the mother entered, and poſſeſted the 
real eſtate, and died in 1744 ; a legatee of 100 J. ſurvived her but 
one month; his executors bring this bill for the legacy againſt the 
deviſee of the real eſtate, who was not the heir at law. 


For plaintſch. This legacy was ſo reſted i in the plaintiff's * 
tor in his life, as to be tranſmiſſible to his repreſentative, though 
the payment was ſuſpended to a future time: it would indiſputably 
be ſo, if it came out of a perſonal fond; indeed the general ruſe 
is, that where it comes out of a real fund, it lapſes by the death 
the legatee before the time. But there are ſeveral reſtrictions 
thereto, as where the time of paymet is diſtinct from the gift; 
which is a diſtinction the court has always taken, and this cafe 
therefore differs from Hall v. Terry, November q, 1738, which was 
a deviſe of land to a nephew, his heirs and aſſigns, if he ſhall pay 
ſome legacies, within a: year aſter it comes to him oy, the death of 
the teſtator's widow, on whom it was ſettled by marriage; charging 
the premiſſes therewith accordingly : a legatee died in the life of the 
widow; his repreſentive brought a bill for it, as being a veſted 
intereſt. Your Lordſhip held, that neither the diſtinction or au- 
thorities made for the blliotitk; for that the time of payment was 
annexed to the gift, and the charge on the land was only according 
to the gift, and that the legatee died not only before the time of 
payment, but before the veſting, and therefore it ſhould lapſe. But 


* here the time of payment comes in a. ſubſequent part of the 


will, and diſtin from the gift. Another diſtinction, upon which 
the court has gone, is, where the contingency muſt certainly 
happen, and where it may not; for, in the latter caſe it never 
veſted : as was determined in Atkins v. Hiccocks, July 18, 
1737, which was a devife to a daughter of 200 /, payable at the 
time of marriage, or three months after, if ſhe married with con- 
ſent, and 12 J. per ann, till it was paid : the daughter died un- 
married: : it was held not to be due; 8 the contingency being 

* uncertain 
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uncertain whether it would come or no, the teſtator did not regard 
the time, but the event, which was the marriage: but that is not 
applicable here; for it was certain this time would come, and it 
was no queſtion with the teſtator, whether the legacy. ſhould be 
paid or no. Then the ſuſpending the payment does not vary the 
richt of the party already veiled ; but was _— favour of the devi- 
ſee, to give him an opportunity to raiſe it. This diſtinction of ſuſpend- 
ing in favour of the legatee or the deviſee, was held proper in Sher- 
man v. Collins, February 4, 1745, which was a deviſe of 300/. a- piece 
to two daughters, to be paid by his executor when he attained 
twenty-ſix, charging two cloſes therewith ; and both daughters 
died, before the executor's attaining twenty-ſix, But where the 
circumſtances of ſuſpending were on the part of the legatee, it was 
a reaſon of bringing it within the general rule of not being tranſ- 
miſſible; but the ſuſpending here. was an abundant caution in fa- 
vour of the mother, that ſhe ſhould have the whole ; and that 
there ſhould be no diminution, till it came to the deviſee over, 
King v. Withers, Talb. 117, is ſtronger than this caſe ; for there, 
though the contingency was uncertain, * it was held veſted and 
tranſmiſſible; the event in the teſtator's view having happened, 
In Lowther v. Condon there was a deviſe, after having given coo /. 
a- piece to two daughters, of a further ſum of 1000 f. a- piece to 
be raiſed and paid them immediately after the death of the wife. One 
daughter died before the wife; and though the general rule took place 
againſt Her repreſentative ; yet your lordſhip held, that the circum- 
ſtance of payment after the mother's death was in favour of the fund, 
and it ſhould be the ſame as if out of perſonal eſtate. The caſe of 
Bulbely v. Stanlake is an authority, that a contingent intereſt is tranſ- 
miſſible. Hutchins v. Foy, Comyns 716, is alſo an authority, that a 
legacy is tranſmiſſible, though the legatee died before it was pay- 
able: and it is material here, that in the deviſe of the perſonal eſtate, 
where the teſtator intended the legatee ſhould not have it, if he died 
before, he has expreſlly ſaid it. | 


For defendant. According to the general rule of this legacy lapſed 
and ſunk into the eſtate by the legatee's dying within the year after 
the mother's death ; which rule, though at firſt it might ariſe on a 
particular accaſion in Powlet v. Powlet, 2 Ven. 366, and 1 Ver. 204, 
321, has fince become general in a charge upon land; as it is 
in this court, even without the expreſs words: and the ecclefaZfical 

court is followed here only in a charge on perſonal eſtate. One ex- 
ception to the general rule is, where there are two times of pay- 
ment: one regarding the contingency of the perſon of the legatee, 
the other regarding the fund; which was the caſe of King v. Withers, 
where the time regarding the perſon having come, the court held 
it tranſmiſſible, though the other event had not happened. A ſe- 
cond exception is, where from the other words in the will the teſ- 
tator meant it ſhould not link into the eſtate; and that was the 
8 1 = ground 
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2 Condion. Where the condition of an obligation was to make a leaſe, or pay 
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2041 in Deer y Condon ; which caſo has not been cited wholly ; * 
for it was to their reſpetive executors, -adminiſtrators, and aſſigns, 
if one daughter died before; and expteſſed to be for benefit of the 
ſurvivor, not to fink for benefit of the heir. A third exception 
has been attempted, which the court will not admit; the diſtinction 
of the legacies being poſtponed from reaſons regarding the perſon 
and the fund. If this caſe is not within the general rule, it muſt 
be on one of theſe two grounds : firit, that ſuppoſing the legatee 
had died in the life of tenant for life, it ſhould be raiſed ; but then 
it would be a direct contradiction to Hall v. Terry; for there is 
no difference between /o as be tall pay, and be paying; and there 
the court clearly thought, that if the legatee had died in the life 
of tenant for life, it ſhould not be raiſed; for the court ſo thougbt, 
though the legatee ſurvived. So would it contradict Brad. 'y v. Powel, 
Talb. 193. The ſecond ground muſt be that there was ſuch an 
inchoation of right, by the legatee's ſurviving one month, as to make 
it payable : but the court has not gone upon that, and never con- 
ſiders the legacy payable till compellable, which it is not here, 
though the deviſce might pay it ſooner. Hall v. Terry is in point : 
it was objected there, that it was an abſolute gift, but the time of 
payment poſtponed ; the court held that immaterial ; for in reſpect 
of land, that objection never was made. King v. Withers was there 
cited, but the court diſtinguiſhed it, becauſe of a double time of 
payment, one of which had happened; and here there is but one 
time of payment. Van v. Clark, 21 July 1739, (cited in Comyns) 
is alſo in point; where your lordſhip held, that a legacy out of real 
and perſonal eſtate to be put out to intereſt, and paid at eighteen or 
marriage, ſhould not go to the repreſentative of the legatee dying 
before. Sherman v. Collins turned on very particular circumſtances : 
and there was a clauſe of entry given to the legatee, on which he 
might maintain an ejectment: and ſo it is to no purpoſe to argue 
it on this rule; nor are the other caſes to be taken 1 in the latitude 
contended for. 


December 9, 1747. Lod Chancethr having taken time to con- 
fider of it, pronounced his decree. Conſider firſt how it would 
ſtand at law: then how it ſtands in and is altered by cquity. As 


"Heirs bots: to the firſt. Taking it as a conditional or contingent legacy, it is 
.med may tak 


clear that the executors may have the benefit of it; as in Sal. 170, 


100 J.: the obligee dying, though the election was taken away, 
it was held, that his executor ſhould have the 100 J. which de- 

termination 1 agreeable to the rule of law in caſes of heirs; where 
the heir, though not named, may take advantage of a condition 

-annexed to a real eſtate. In Marks v. Marks, Equity Ab. 106, there 
was a condition to gain an eſtate, on payment of money in a li- 

mited time ; the party died before the time, his heir was relieved, 

2 Ven. 347 cited in King v. Withers, was decreed on that i. 

| that 


— 
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that a contingent intereſt is tranſmiſſible to the repreſentative. * 
Thus it ſtands at law with reſpect to the plaintiff. With reſpect to 13 
the defendant it was a deviſe on condition of paying; fer the 

deviſee not being heir at law, but a ſtranger, it was a direct con- 
dition, not a conditional limitation. Therefore Mellect v. Hamond, 

cited in Bora/ton's caſe, 3 Co. 19, is not like this; there it was a Conditional 
conditional limitation. Here is no occafion to go by that circuity, limitauor. 
being a deviſe to a ſtranger and a condition, ot which the teſtator's 

heir at law muſt take advantage; who may bring an ejectment 

againſt the deviſee for a breach in not paying, fince at law the bene- 

fit of the contingency is tranſmiſſible. Then the teſtator having 
expreſsly created a charge on the land, it will bind the land in the 

hands of the heir, after his recovering in cjectment. 


Then as to the alterations in equity : the general rule is, that a where lega- 
legatee dying before the legacy is demandab!e, it ſhall fink into 3 _ 
the eſtate. But here being a plain right at law, and the land audle. 
recoverable for nonpayment; it would be ſtrange to deprive the 
legatee of it, and repugnant, that the deviſee ſhould loſe his land 
for nonpayment ; and yet the legacy itſelf loſt in equity. The 
general rule in Pawlet v. Pawlet, and a multitude of caſes is the 
ſame; whether it is at the day, or payable at the day; that dil- 
tinction being admitted only in perſonal legacies. The intent was, 
that the legacy ſhould veſt, as ſoon as the remainder came into poſſeſ- 
ſion, it being he and they paying thereout ; which could not be, till 
they were intitled to the profits: but it was alſo intended to give 
the remainder man a year's time, The teſtator muſt have had in view 
the legatec's dying in the mother's life, having expreſſed it after - 
ward, where he intended it ſhould defeat the legacy ; which not 
having done here, it is an evidence of his not intending it: and the 
defendant's counſel admit there are caſes, where the intent will con- 
troul the general rule; as in Lowther v. Condon. 


As to authorities, the firſt is, King v. Withers, The ſecond, 
 Bulkeley v. Stanlake, and Hutchins v. Foy, which was a bill brought 
in the Exchequcr for a legacy charged on an eſtate, as adminiſtrator 
to the wife, who died before the legacy was payable. It was held 
to be tranſmiſſible on this ground: that the remainder veſted im- 
mediately by the death of the teſtator; and therefore the legacy 
veſted in thoſe, to whom payable, and that the deviſee muſt take it 
cum onere; it being equally intended that the legacy (ſhould be paid, 
as that the deviſee ſhould have the eſtate; which is the ſame here, 
and the eſtate recoverable for a breach. Theſe caſes are ſtrong au- 
thorities, that the eſtate is chargeable, notwithſtanding the death of 
the legatee in life of the tenant for life, and before the remainder ' 
attached in poſſeſſion : but there is ſomething more here, viz. that 
this twelve month clauſe was not intended to ſuſpend the veſting, 


and make it contingent ; but only as a reaſonable time to the de- 


viſee 
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CASES Argued and Determined 


viſee for payment, which he could not do, before he was poſſeſſed : 
and there is a caſe upon that ground only, which is Wilſon v. Spen- 
ſer, January 31, 1732, where the teſtator deviſed the payment of 
his debts and legacies by and out of ſuch part of the perſonal 
eſtate, as ſhould not afterward be ſpecifically deviſed ; and if that 
proved deficient, then out of the real eſtate : and that his executor | 
ſhould within twelve months after his death levy and raiſe ſufficient 
to pay 1009 J. to the younger ſon, to be paid to him immediately 
when raiſed ; charging all his real eſtate, if the perſonal eſtate not 
ſpecifically deviſed proved deficient, The younger ſon died before 
the expiration of the year: his executors bring a bill for it againſt 
the eleſt ſon the deviſee, for life, of the real eſtate with a remain- 
der to his ſons. The defendant admitted it was intended for his 
brother's advancement ; but inſiſted, that he dying unmarried be- 
fore, it was extinguiſhed, and not to be raiſed : the perſonal eſtate 
was admitted to be deficient, and it was therefore chargeable on the 
real eſtate, and to take the fate of a legacy out of real eſtate, as it 
has been decreed, The court held, it {huvld-be raiſed ; which is an 
authority, that the year for raiſing was not ſufficient to prevent the 
legacy's veſting ; and was the ſingle ground of that determination. 
Hall v. Terry is diſtinguiſhable from this : there I thought, that 
as to the penning of that legacy, the time was annexed to the 

ift or ſubſtance ; and though it had been out of perſonal eſtate 
only, it would not be tranſmiſſible. So it was likewiſe in Van v. 
Clark, and therefore the court, which favours real eſtate, will never 
hold a legacy tranſmiſſible, which would not be ſo if payable 
out of perſonal eſtate only. But whether thoſe caſes are applicable 
or not, this twelve months time given is a ſufficient ground for 
this decree within the authority of Wilſen v. Spenſer ; therefore 
this legacy inuſt be raiſed and paid with intereſt at 4 per cent. 
from a year after the mother's death, and the plaintiff muſt have 
coſts : ſo decreed in Wilſon v. Spenſer ; though there was more 
doubt. 1 


N. In the cauſe Lord Chancellor ſaid, that there was no caſe, 
where the court has by way of rul: laid down the diſtinction be- 
tween ſuſpending the payment with a view to the perſon of the 
legatee and the fund: though there were caſes, where it has come 
with other circumſtances. _ N | 


Caſe 28. Meriton verſus Hcrnſby, WVovember q, 1747. 


Maſter has a THE bill was brought by an apprentice, who had with con- 

_— carn- ſent of his maſter quitted his ſervice to go on board a pri- 

ngs of his ap- . : . 

prentice who vateer; to be relieved againſt a claim made by the maſter to the 

quits him. plaintiff's ſhare in a great prize the Marquis d' Antin, and to have 
that ſhare paid by the managers to him. 1 

1 | 5 Lord 
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Lord Chancellor ſaid, ſuch actions were very common at law by 
maſters againſt their ſervants, who had quitted them to go to ſea; 
in which the maſters recovered their earnings; ſo that the maſter's Hill ». Allen, 
right being ſtrictly legal, let him bring an action at law, in What 1 4 olt. 
court he will, for this ſhare againſt the managers; in whoſe names 33 


the apprentice ſhould be permitted to defend it. 


Sibthorp verſus Moxton, Movember 10, 1747. Caſe 29. 
TY HE teflatrix gives ſeveral legacies among her children ; and ow — 
then ſays © I likewiſe forgive my ſon-in-law Chillingworth a to ber ſon-in- 


debt of 500 J. he owes me on a bond and intereſt; and defire my r eee 


executor to deliver it up to be cancelled.” Chillingworth died in- executor to 

teſtate in the life of the teſtatrix leaving her daughter his widow ; deliver up the 
3 o 2 2 * bond 10 be 

who took out adminiſtration, and brought this bill againſt the re- ancelled; it is 


preſentatives of the reſiduary legatee to have the bond delivered up. 25 * by 
| his dying be- 

For plaintiff. The general rule, of a legacy's lapſing by the _ . 

death of the legatee in the life of the teſtator, is not applicable here; 

the teſtatrix intending by her will that the debt ſhould be extin- 

guiſhed; which muſt neceſſarily go to the repreſentative of the debtor; 

for it is not like a gift of a ſum of money, A will may be ſo pen- 

ned, as that though the legatee dies before the teſtator, yet his re- 

preſentative ſhould have it : for though at law a debt cannot be re- 

leaſed by will, yet in equity the intent to diſcharge it will be con- 

ſidered. Ellict v. Davenport, 1 Wm. 81. 2 Ver. 521, is in point 

for it was admitted there, that if the deviſe over of part of the debt 

had not ſhewn it was not intended to work by extinguiſhment, it 


would not have lapſed, 


For defendant. This is of a legatory nature, and therefore lapſed 
within the general rule; for a will cannot releaſe a debt. 1 Yen. 
29. 1 Sid. 421, as it cannot take effect till the death of the teſtator, 
and the neceſſity of having the cxecutor's aſſent to make it good, 
proves it a legacy. The intent of the teſtatrix may controul the 
general role; but it muſt be very plain, and the penning very ſpe- 
cial. Elliot v. Davenport is a ſtronger caſe for the defendant; in 
wWhoſe favour the determination there is. Here it is not given to 
him, his executors and adminiſtrators, as there; the only perſon 
deſcribed to take being the ſon-in-law, and the bounty de- 
ſigned perſonally to him; who was alto the ſole object of the view 
of the teſtatrix in the latter clauſe, which is dependent on the for- 
mer, that it ſhould be delivered up to him, if the legacy took effect. 
The reaſon of lapſing is that otherwiſe it might go to a far dif- 
ferent perſon than was intended: there is nothing importing a ge- 
neral remiſſion, but only to that particular legatee; and the court 
cannot ſupply a new one. | . 
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Lord CHANCELLOR, 


I muſt begin with ſaying, as Lord Cowper did, that this is a very 


doubtful caſe ; yet I am of opinion that the plaintiff ought to have 


the benefit of this diſcharge of the debt, and that the bond ſhould 
be delivered up to be cancelled : the teſtatrix was a mother pro- 
viding for the different branches of her family; and it would be 
very harſh, if it ſhould happen by the conſtruction of this will, 


that the rule ſhould be ſo ſtrict, that by the ſon-in-law's death her 


daughter, ſo nearly related in blood, ſhould loſe the benefit intended 
to this branch. It is truly ſaid for the defendant, that giving 
or forgiving a debt to the debtor is a teſtamentary act, and to be 
Conſidered as a legacy with regard to the adminiſtration of aſſets, and 
therefore cannot take effect but by the aſſent of the executor ; for 


creditors may have a right to it upon a deficiency: but it is other- 
wiſe as to a diſpute with the executor, or a voluntary claimant. 


It is alſo truly ſaid for the defendant, that it cannot operate as a 


releaſe, and the obligor could not plead it ſo in an action by the 
executor ; yet in equity it is conſidered as an extinguiſhment, though 


it wants the form of a releaſe: and this court would in ſuch a caſe grant 
an injunction againft the executor, if it was not wanted to pay debts, 


To deſire, in. a will is the ſame as to direct; and it is admitted at 
the bar, as in Elliot v. Davenport, that the latter part, if it ſtood 


alone, would be a diſcharge, though the legatee died before; but 
it is objected, that this is ancillary to the former clauſe, ſo as it will 
not prevent the lapſe; and it is capable of that conſtruction. But 
the queſtion is, what conſtruction the court ought to put upon 
it? which is that it is not merely ancillary, but a further declara- 
tion of the intent of the teſtatrix, that at all events the bond ſhould be 
delivered up and extinguiſhed in whoſeſoever hands; which makes 


- plain, agreeable to the admiſſion above mentioned ; ; and to con- 
ſtrue the intent otherwiſe, would be leaſt for the benefit of the 


7 8 As to the caſe of Elliot v. Davenport, there was ſome 
colour for its being cited on both ſides: but there is an expreſs 
giving to, not a forgiving of the debtor; which it is truly ſaid 
generally makes no difference: but not ſo there, where it was not 
intended to be a releaſe, but that the recognizance ſhould ſtill ſub- 
fiſt as a ſecurity to the children till paid; which makes it materially 
different from this caſe, where the intent plainly was to forgive the 
debt, and that the bond ſhould be delivered up abſolutely, Nor is 
there any thing in the difference, where the remiſſion is general, or 
to that particular legatee; for it would make a bounty intended for 
a family very precarious, ſhould the court £908 ſuch nice diſ- 


ſtinctions. 


But no coſts in this caſe. 


wy | | | Leman 
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Leman verſus Newnham, Weovember 11, 1747. Caſe 30. 


G IR William Leman poſſeſſed of a real and perſonal eſtate the 
real incumbered by ſeveral mortgages of his anceſtors, made his 
will, in which he ſays, © I defire all my debts may be diſcharged 
by my executors ; I mean thoſe only of my own contracting: not 
thoſe heavier debts charged by my family.“ He then gives ſeveral 
legacies, and then his perſonal eſtate to his mother, whom he made 
executrix; deſiring her to pay all his juſt debts exaQly. 


Long after the making the will the mother bene in thoſe 
ſeveral mortgages, which were aſſigned to her, and for the pay- 
ment of which the ſon entered into a covenant. He died in 1741, 
and there had been no payment or demand of principal or intereſt for 
twenty years. In 1744, the mother brought a bill againſt the 
preſent plaintiff and defendant, who are the coheirs at law of her 
ſon, for payment of thoſe mortgages, or elſe that hey ſhould be 
forecloſed: but ſhe dying makes one of the coheirs her executor ; 
who gets his name ſtruck out of the original; and now brings a 
bill of revivor againſt the other coheir, for a ſale of mortgaged pre- 
miſſes, that out of the money ariſing thereby, the principal and in- 
tereſt due ſhould be paid by the defendant ; the plaintiff claimed 
by a double right, as executor of the mother, who ſtood in the 
Place of the mortgagee, and as coheir of her ſon. 


Maſter of the Rolls, Sir William Hugs 


Waving the ohe to the manner of bringing this bill, and 
conſidering it on the merits, it is a proper bill, and a proper relief 
may be given. It is truly ſaid, that the plaintiff coming here for 
equity ſhall be obliged to do equity; and that equity is, that if the 
court directs the payment of the mortgage money to him, he muſt 
bear an equal ſhare in the burthen, he having a moiety of the 
Jands. 


: There are two 1 queſtions here: the firſt is, whether 
theſe mortgages are ſtill ſubſiſting, or ſatisfied ? next, if ſubſiſting, 
out of what fund they are to be paid ? 


As to the firſt ; the defendant inſiſts, os there being no prin- Where no de- 


<ipal or intereſt paid or demanded for twenty years, the preſumption mand of prin- 
cipal or inte- 


of law is, if nothing elſe, that they are ſatisfied 7 and that twenty ret for 20 
years is the proper time of limitation both in law and equity; as in years, ſatisfac- 
bringing an ejectment. And in common caſes it is ſo ; but not in tion ill be 
reſumed : 
anortgages, becauſe the mortgagee ſhall be ſuppoſed continuing in except in caſes 
of mortgages z 
mortgagee is ſuppoſed continuing in poſſeſſion, and mortgagor tenant at will to him. 


poſſeſſion, 


— ——— 
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poſſeſſion and the mortgagor' 8 poſſeſſion mall be his, lakes tenant 
at will to him. It is ſaid, that in caſe of a bond, where for twenty 
years neither principal nor intereſt was paid, a jury will of courſe 
find it ſatisfied ; and that it were abſurd, where a bond is a col- 
lateral ſecurity for a mortgage, that the bond ſhould be found ſatiſ- 
' fied, and the mortgage ſtill due, But that would not be the caſe, 
for in an action on the bond, if the jury were not convinced that 
the mortgage money was paid, they would not find the bond ſatiſ- 
fied: but if the court was ſatisfied that the money was paid, they 
would not ſuffer the mortgagee to bring an action on the bond; 
which brings it to the queſtion, whether it was paid or no; and it 
is certain that nothing has been ever paid. If it ſtood ſingly on 
the twenty years elapſed, and no evidence either way, it would be 
very difficult for me to determine ſo large a ſum to be ſatisfied, 
without putting it in ſome way to be tried: but there is no evi- 
dence of its having been paid; and ſtrong evidence that it never 
was. If the money never was paid to the 1 mother, yet if ſhe had 
given it up to the ſon, it would have been a ſatisfaction ; and 
her bringing that bill would not have revoked it: but the fact 
appears otherwiſe, and ſhews the reaſon why no principal or 
intereſt was ever paid ; for her intention was not to demand it 
in her ſon's life, yet not to part with her whole right, but keep 
it in her power; and therefore would not have the mortgage deeds 
delivered to him : and though this is on parol evidence, it is not 
to ſet aſide, but in ſupport of a deed, and deſtroys the pre- 
ſumption ariſing from length of time. So that theſe are ſtill ſub- 
fiſting mortgages. 


Teſtator de- As to the ſecond queſtion ; the defendant inſiſts they ſhould be 


fires all his paid out of the perſonal eſtate, as the proper fund for payment of 


debts may be 
diſcharged by mortgages: and that though the mortgagee may come on the lands 


"59" 1 againſt "the heir at law, he may have remedy againſt the perſonal 
adding © I eſtate; which is the general rale. To this the plaintiff replies; 


mean hoſe 
only of my that this differs from the common caſe; the mortgages being ori- 


down contrat- ginally the debt of the teſtator's anceſtors, whoſe eſtate, having 


3 received the advantage of the mortgage money, ſhould bear the bur 


by my fami- then, and not the eſtate of the teſtator : for which purpoſe two 
ly :"* gives his caſes occur to me, Bagot v. Oughton, 1 Wm. 347, and Evehn v. 


ſonal eſtate f | | 
” his makes; Evelyn, 2 Wm. 659; where this court went fo far as not to make 


whom he the heir's pecſonal eſtate liable, becauſe i: was originally the 
makes execu- Jebt of his anceſtor ; though there was a particular covenant on 


trix, deſirin 
her to pay *1 his part, and the equity of redemption in him. It is ſaid, that 


his juſt debts though this is ſo, where the heir of the mortgagor takes an eſtate 


— 1 tail or for life, yet it is not, where he is tenant in fee: and that 


the will the in the preſent caſe it is the ſame, as if it deſcended to him as heir 
mother buys 
in mortgages charged on his eſtate by his anceſtors, and the ſon covenants to pay the money. The per- 
ſonal eſtate is ſtill exempied from the principal vg interelt due on thoſe wongages, which ate ſtill a 
charge on the real, | | | 

at 
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at law; in which caſe the covenant ſigned by him cannot be a col- 
lateral ſecurity, as he cannot be ſecurity for himſelf: to which it is 

replied, that it did not deſcend to him. But I ſee no difference, 

where the equity of redemption deſcends to the heir at law in tee, | 

or where the legal eſtate incumbered with ſeveral mortgages deſcends N 


to him in fee. 


But the will is the proper rule to go by, as far as it directs; by 
which it is agreed he had a power to charge his real or perſonal e- 
ſtate with theſe mortgages; ſo that the queſtion is, whether, and 
how far, he has done it? It is inſiſted, that the perſonal eſtate being 
the proper fund, it cannot be diſcharged without particular words: 
and therefore, though there be a direction for payment of debts out 
of the real eſtate, that ſhall not change the fund, but it ſhall only | 
make good any deficiency of the perſonal eſtate. That is the gene- 
ral rule, but here there are expreſs words of exemption : it is ſaid, | | 
that though there is this exemption in the ficſt clauſe, it is not inthe 
latter, where he directs all his juſt debts to be paid exactly. In an- | 
ſwer to which, it is a conſtant rule, that one part of a will is not to | | 
be conſtrued contradictory to another, if both will ſtand; and where oY 
the teſtatator has ſo particularly explained what he. meant by his 
debts, it would be hard to give it a different conſtruction. It is far- — 
ther objected, that the mother's buying in thoſe mortgages, and the | | 
ſon's covenanting for the. payment of them, was after the making 
the will, whereby he made them his own debts, and they no longer 
came within the deſcription of his beaver family debts, But the will 
muſt be made to ſpeak from the teſtator's death, and be looked up- 
on, not only as his lait will, bat laſt words: ſo thatzwhere a will 
charges a real or perſonal eſtate w.th debts; any debts contracted af- 
ter, are equally liable to be paid. Wherefore though by the covenant | 
he makes himſelf liable to her repreſentative, yet that does not vary | 
the deſcription of the thing given by the will. So that the teſtator 
having diſcharged his -perſonal eſtate, they are a charge upon the | | 
real: and only thoſe contracted by himſelf charged on his perſonal | — 9 
eſtate: this alſo determines the objection as to the intereſt, which 
was ſaid to become his own debt; but that as well as the principal | 
is within the deſcription of heavier debts; for it would be ſtrange to i i 
charge them upon ſeparate funds. 1 


An attachment for non- appearance was taken out before the Nov. 13. — 
bill was entered in the bill- book, though filed in the Six Clerk's 1747. i 
office. | | 5 | 


Lord Chancellor ſeemed to think an entry in the bill-book neceſ- 
| fary to give the party notice; for private notice to his attorney is 
3 not ſufficient: but being doubtful of the courſe of the court, he re- 2 


ferred it to a maſter. 
Vor. JI. | | P | | It 
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Corenant by 
deed before 


 marriage'® tles upon her, if ſhe ſurvives him, part of his real eſtate for her join- 
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It is not the practice now, as formerly, to take out a ſubpæna be 
fore the bill is filed. N 


Caſe 31. Walker ver/us Walker, November 17, 1747. 5 


Mao, in conſideration of his marriage, and to make ſome pro- 
viſion for his wife, by deed executed before the marriage, ſet- 


ſettle on wife, ; | a pps 
ifſheſurvive, ture and in full bar and recompence of all dower or thirds which ſhe 


part of the can be intitled to or any way claim out of any lands, tenements, 


eal eſtate for 2 Jo 
8 meſſuages, or hereditaments, of which he now is or ever after du- 


and in full re- ring the coverture ſhall be ſeiſed of freehold or inheritance, He ha- 


all dower or 


compence of ving afterward purchaſed copyhold eſtates, ſhe upon his death gets 


third which into poſſeſſion of them as her free bench. 
ſhe can any | | 


way claim, &c, out of any lands, c. of which he is, or ſhall be ſeiſed of freehold or inheritance : ſhe is 
hereby barred from claiming as her free bench copyhold purchaſed afterward, ks 


Poſt. 


The heir at law brings a bill for an account of the rents and profits 
thereof againſt her, as being barred thereof by the deed; and it was 
argued for the plaintiff, that the word inberitance was not oppoſed 
to an intereſt for life, but meant to take 1n every other kind of inhe- 

ritance, which the husband might have, ſuch as copyhold; the 
word freehold before, meaning freehold inheritance. 


For defendant. Thoſe words were never ſo oppoſed before, if 
that was the meaning, copybold would be expreſſed; as it muſt in a 
general deviſe of land; otherwiſe it will not paſs. A proviſion of 
copyhold for a wife is never called dower, nor is free bench a cu- 
ſtomary dower; it being in the huſband's power, and depending on 
his dying ſeiſed thereof: and it could never be intended to include 
in the treaty what it was uncertain, whether ſhe would ever be in- 
titled to: the words ſome proviſion expreſſed, that ſhe was not to be 
excluded. from any other, that might afterward be left her. The 
_ plaintiff has precluded the defendant from proving declarations and 
an intention to provide farther for her, by not replying to the an- 
{wer ; which therefore muſt be taken to be true in all its parts. 


Lord CHANCELLOR. 


The plaintiff's coming here is an admiſſion that the law is againſt 
him, for otherwiſe he ſhould have brought an ejectment; and it is 
ſo, for the ſtatute 27 H. 8. does not extend to copyholds; all 
the clauſes expreſsly relating to dower at common law: but for free 
bench no writ of dower lies; being only an excreſcent intereſt out of 


the 
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the husband's eſtate ; but upon this ſettlement the plaintiff is intit- 


led to relief. There are ſeveral caſes, where by proviſion of the 


husband, a wife may be barred of dower, where the common law 
would not bar her; as out of perſonal eſtate, if ſo framed as to im- 
port a jointure, whether expreſſed or no; which the court does by 
way of enforcing the agreement of the parties, and to prevent double 
ſatisfaction. It was ſo decreed by Lord Somers, 2 Ver. 365, which 
indeed was reverſed by the Lords; for that in a bare deviſe of land, 
without more, the court will not intend it to be in bar of dower. 
But in a late caſe before Lord King, of Vigard v. Longdale, on a 
bond before marriage for the wife's livelihood and maintenance, it 
was held a ſatisfaction, though the word ſointure was not uſed ; the 
reaſon of which extends to the preſent caſe; which is very ſtrong to 
bar her, The circumſtances of his being a very old man, and mar- 
rying a young widow who made a very prudent bargain for herſelf, 
will ' not influence here. If it had gone no farther than the word 


jointure, I ſhould have thought it intended to bar her, not only of 


what the ſtatute would bar her, but of any other demand as a wi- 


dow, Suppoſe it were only articled before marriage, that it ſhould 


be for her joiature, and not carried into execution: on a bill for 
performance the court would bar her of free bench as well as dower. 


This is ſaid not to be dower, and it certainly is not thirds ; being a 


claim of the whole: but it is ſomething analogous to dower; there- 


fore though not ſtrictly within the words, it will be proper to give it 


a liberal conſtruction. Dower is alſo, as well as free bench, in 
ſome caſes in power of the husband: for though he cannot convey 
away, he may forfeit; as for treaſon within the ſtatute of Edward 3. 
the plaintiff's conſtruction put on the words freehold or inheritance is 
right; it being the meaning of the parties. There is no dower, un- 
leſs out of inheritance; and then the word inberitance afterward is 
tautology, unleſs applied to ſome other inberitance: and copyholds 
are inheritance by the cuſtom of the realm : for though this be a 
nice conſtruction, yet the court often does it to attain the intent of 
the parties. What I chiefly lay ſtreſs upon is, that for her, jointure 
alone would do; but not on that fingly. The words proviſſan if ſhe 
ſurvive, mean the ſame as in Vigard v. Longdale, and the word 
ſome makes no difference; for it is not ſaid ſome part. This then 
was the intent, and if the declarations ſet out in the anſwer had been 
proved, they would have been of little weight, and a contrary con- 
ſtruction would introduce a dangerous precedent in families; for 
there are few eſtates that have not ſome copyhold mixed ; of which 
perhaps the owner knows not: and it would be miſchievous to let 
the widow claim it. | | 
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cab . 72 Uxbridge verſus Staveland, Nov. 25, 1747. 


— T7" bill was brought by the olainzilf* en the defendants, 


& to diſcover whether there was an aſſignment without licence 
diſcovery of 
an aſſignment Of a leaſe to him, wherein there was a covenant, that the leſſee, 
of a leaſe his executors, adminiſtrators, or affigns, will grind all the corn, 
ee e grain, or malt, they ſhall have occaſion to uſe or ſpend, at the plain- 
does not ex- tiff 's mill, according to the cuſtom; and to diſcover what corn, &c. 
pry 3 has been uſed that was ground art other mills; to have a ſatisfaction 
one ore for it; and that for the future it may be ground at the rain 8 


mill. 


The defendant firſt demurred to the diſcovery whoa licence ; 
becauſe the plaintiff had not waved the forfeiture ; citing Eg. Ab. 77. 


To which it was anſwered, - that the bill was not brought on the 
foundation of the forfeiture, or determination of the eſtate, 


Lord Chancellor allowed the demurrer; for thourh the bill goes on 
the foundation of the defendants being afſignecs and tenants, yet 
there is a difference between an implied affirining them tenants, 
and an expreſs waving the forfeiture ; for if the defendants now 
make the diſcovery, the plaintiff might immediately bring an action 

\ thereon: nor could the defendants come here for an injunction ; 
which would be otherwiſe on the expreſs waiver. 


It was next demurred; for that the plaintiff had not N or 
averred the defendants to be aſſignees; but only that he was inform- 
ed by his ſteward. But if he had, this was a collateral covenant, 
and not running with the eſtate; and therefore bound not aſſignees, 
according to Spencer's caſe, 5 Co. 16, and both the cuſtom and cove- 
nant are too extenſive and unlimited. . 


Collateral co- Theſe e BY were alſo allowed; for the cuſtom was plainly 
venant in an, unreaſonable, as ſet forth: if it had been a good cuſtom, it might 
ning with the have helped this part of the caſe, becauſe the covenant refers to it. 
land, binds Then within this covenant corn for the horſes, &c. of the defen- 

not aligns. dants muſt be ground: and to whatever diſtance the defendants re- 

moved to live, they muſt bring it to the plaintiff's mill: fo that this 

is a collateral covenant, and not to do any thing relative to the pre- 

miſſes leaſed : had it been covenanted to grind all thecorn, &c. they 

ſhould ſpend ground, it might relate to the premiſſes; and running 

with req land, bind the aſſignee. The covenant, though it will 

bind executors being repreſentatives, will not bind aſſigns. But ſe - 

ting all this aſide, ſuppoſing it would bind aligns, they ought to be 

ſhewn to be aſſigns ina bill here, as in a declaration at law; which 

is not done: ſo that all poſſible objections concur againſt the relief 

prayed. | | 

I As 
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As to the demurrer to the diſcovery of what corn, &c. had been 
ground at other mills; the defendants by the denial in their own 
anſwer have over- ruled it. | RE 8 


Vane verſus Vane, Movember 25, 1747. 


M Organ Vane a younger ſon of Lord Barnard, by his marriage 
155 ſettlement in 1731, recites the proviſions he was intitled to by 
his father 's ſettlements; and among the reſt to an equal ſhare of 
2coo J. after the father's death: then there was a truſt for the be- 
nefit of the iſſue of the marriage; and a covenant by him, that all 
ſuch ſhare and proportion of the ſaid 2000 J. or any other ſums pro- 
vided for the portion of the younger children of Lord Barnard, as 
ſhould afterward come to him, ſhould be within the aforeſaid truſt. 


The ſurplus, of the rents and profits of Lords Barnard's real 
eſtate limited for the benefit of his children, after ſome particular 
proviſions, was in 1744, during Lord Barnard's life, decreed to be 
diſtributed among his children. The preſent bill was brought 
againſt Morgan Vane by his children to have his ſhare of that ſur- 
plus, and any that ſhould be afterward paid him by order of the 
Court, placed out for the benefit of the plaintiffs, as being compriſed 
within the truſt of his marriage ſettlement in 1731, 


LorD CHANCELLOR, 


Though this caſe is not quite free from doubt ; yet on the 
conſtruction of the truſt, conſidered with the circumſtances of the 
caſe, I think the plaintiffs have no right or intereſt in the defen- 
dant's ſhare of this ſurplus. Had it been the intent to extend the truſt 
thereto, they would not have omitted it in the recital of the whole, 
Morgan Vane was intitled to in his father's life and afterward. It 
can go no farther than what was portion for younger children; and 
thus ſurplus cannot be conſidered as ſuch, for being for all the chil- 
dren, it takes in the elder alſo; and the elder, if alone ſurviving, 
would have the whole. Nor is it true, that the truſt would take in 
any other proviſion by Lord Barnard for Morgan Vane ; for a legacy 
would not be compriſed therein, | 5 


Maddiſon ver ſus Andrew, Movember 27, 1747. Caſe 34. 


RR Overe Andrew, having a wife, two ſons, Robert and John, and 
three daughtess, Grace, Anne, and Sarah, by his will made 2 iſt 
July 1731, deviſes his real eſtate to his eldeſt ſon; gives all his 
children 800 J. portion a- piece, makes his wife executrix, and re- 
ſiduary legatee: then by a clauſe in the will gives her 600 J. to be 

n Q_ by 
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by her diſpoſed of to and amongſt his three nn in ſuch 


| proportion, and payable i in ſuch manner, as ſhe ſhall think fit to 


give it in her life, either by will, or by any note or deed in writing 
ſubſcribed by her in the preſence of witneſſes, or by any other diſ- 
poſition, The mother on her marriage of her daughter Grace, by 

verbal agreement gives her 200 J. and afterward making her will 
takes notice thereof as a part and proportion of her ſhare of 600 /. 
and in further purſuance of her power gives her an additional 
100 J. then gives her daughter Anne, who was dead, and to whom 
ſhe was executrix, her ſhare of 200). and declaring that as her 
daughter Sarab had behaved undutifully, and married the prefent 
plaintiff without her conſent, ſhe would have only the remaining 
100 J. and dies, leaving her fon Robert ſole executor and reſiduary 


legatee; who had made a voluntary ſettlement of real eſtate on his 


brother John, remainder over to his ſiſters: but he created a term 
of 1000 years veſted in truſtees, that he might by any deed or act 
executed in his life, limit or appoint any part of the premiſes to 
raiſe any ſums not exceeding in the whole 4000 J. in his life; which 
if not done in his life, and he ſhould die unmarried and without | 
iſſue, he ſhould have power to charge, limit or appoint any 

ſums not exceeding in the whole 1000 J. and not having charged in 

his life as above mentioned, and having no wife or iſſue, he makes 

a will, and firſt directs all his Juſt debts and legacies to be paid, 

charging all his eſtate real and perſonal therewith : then gives a le- 
gacy of 300 J. to the children of his ſiſter Sarab, to be paid by 
his executor, and equally divided ſhare and thare alike, at their 
reſpective ages of twenty-one or marriage, with intereſt at four 
per cent. and failing the ſhare of any, to the ſurvivors ; and failing 
the ſhare of all, to his ſiſter Grace : and ſubject to all this, ous all 
his eſtate real and perſonal to his brother Jobn, 


The firſt general avedion. and ths molt conſiderable, was as to the 
600 J. Sarah claiming an equal ſhare thereof by the teſtator's will; 


and for that purpoſe to have the mother's diſtribution ſet aſide, and 


the 200 J. appointed to the deceaſed daughter Anne given to her. 


Lord CHANCELLOR. 


The power of diſtribution given to the mother is very large, though 
confined as to the objects; and the intent was to give her a kind of diſ- 
treſs over the daughters. It muſt be admitted, there is a good ap- 
pointment of the "300. and 100 J. and if there had been any defect 


in the verbal agreement, which there was not, the will made it 


good. The only queſtion 1 is, on the 200 l. appointed to the de- 
ceaſed daughter Anne; and which, if it was to veſt, could only veſt 
in her executrix, Who was the mother herſelf. Several queſtions 
have been made thereon; the firſt, if it be any queſtion, is, whe- 
ther che * of! it is wow. ? if it is, all the other queſtions | 

are 
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are out of the caſe: if it is not good, then the next queſtion is, 
whether Anne was intitled to any intereſt tranſmiſſible to her exe- 
cutrix? and if not ſo, then how the court is to direct the diſ- 


tribution; whether equally, or diſoretionary as the mother might ? 


As to the appointment, it cannot be maintained; for the mother Power of ap- 
pointment 


being limited as to the objects, could appoint it to no other. The perſocally.jn- 
teſtator plainly intending it perſonally to them, to keep them obe- tended to pro- 


dient, and had made other proviſion for them. If therefore Anne Per objech: it | 
| cannot be gi- 


had left children, although it would be hard; yet the mother could vent to their 


not give it to them, not they being perſons within the deſcription of children or re- 


| the power: then much leſs could the give it to her executor or P*{ematives. 
_ adminiſtrator, who might be a ſtranger to the family, and ſo con- 
trary to the teſtator's intent: as it is in all directions of powers con- 
| fined to the perſons of the objects. | 


Then ſecondly : Whether the mother as repreſentative, can claim Legacy to be 


| this by the father's will in default of appointment; which depends Paid at a fu- 


ture day is 


on an intereſt tranſmiſſible, being veſted in Anne, and I think there,, eſted, but not 


was not ſuch an intereſt: as to the veſting or not veſting of legacies, where the ſum 
there are ſeveral diſtinctions taken both in the eccigiaſtical court, dot certain. 
and this court, which follows the eccleſſaſtical court as to legacies of | 


perſonal eſtate: as where in general it is to be paid at a particular day 


it is veſted, and the time of payment only poſtponed : but there is 


no caſe where the court has held a legacy or intereſt therein veſted, 


where the certainty of the ſum could not be ſaid ; as here it could 
not at the death of the father: ſo that it was contingent and ſuſ- 
pended till the mother's execution of the power, or till it was at an 


end. To avoid this it is inſiſted, that this clauſe muſt be conſtrued. 


a gift among them equally, ſubject to be deveſted, and the ſhares 
varied, by the appointment: but the words of the clauſe will not 


bear it; for it is not a gift to the daughters, but to the wife to 


give, Sc. nor are there any words of equality. If it could be a 
bequeſt to them, it would be joint, and to ſurvive ; which without 


more would put an end to the queſtion for Anne's repreſentative. Power of ap- 
pointment by 


But the conſideration of the mother's power over it ſhews further, mother may 


that it was contingent, not veſted : the words ſuch proportion vary be unequally 


the proportion, ſhe being the judge of it; and if ſhe makes an in- diftributed, 


but not ſo as 


equality, the court will not enter into the motives of it, unleſs it be Andes, 
be illuſory; as in a cafe where a mother, having ſuch a power, unleſs there is 
gave only an eleventh part to a ſtep- daughter. Yet even where 2 g#eat miſ- 


but a trifle has been given to» one, if that child by miſbehaviour r. 


deſerved it (though it muſt be very groſs indeed) the court will 
not vary it. Then it is alſo, in ſuch manner as ſhe pleaſes ; ſo that 
upon an improvident match ſhe might appoint it to the ſeparate 
_ uſe of the daughter, excluſive of the huſband, which ſhews it not 


to be veſted ; for the huſband would take any intereſt veſted in the 


wife, If the mother died without appointment, it would go equally 
| 2M | I amongſt 
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amongſt them ; the power being over, and it becoming certain and 


veſted: if all three died before the mother, the repreſentative of 
none would take; but it would ſink into the teſtator's cſtate ; be- 
ing only for the daughters benefit. But in this caſe it ſurvives to 
thoſe, who were alive at the mother's death ; it not being veſted 
ſubject to be deveſted, but N and it it could veſt, it is 
Joint, not in common, | 


Diſcretionary Then thirdly, what muſt become of the 2001. of which the mo- 


Power of a 
obs to ap- ther made no appointment, and nothing veſted at the father's death? 


point, not be- It is inſiſted, that the mother's diſcretionary power is devolved on the 


ing executed, "14 which may appoint, as it pleaſes, and ovght therefore to 


does not de- 
volve on the give the 200 J. to the plaintiff to make an equality: "but there is no 


court. ſuch devoiution on the court: it is true, that powers have devolved 


on the court by the non- acting, miſbehaving, or death of truſtees: 


as in the appointing maintenance; it being a neceſſary thing: ſo as to 
a legacy given under reſtraints of marriage, to prevent which the 


court has acted very largely. But this is a particular kind of parental 


diſcretion, with which the court has nothing to do: fo that the 


true conſtruction is, that ſince the mother is dead without exe- 


cuting the power as to this part, and there are two of the ob- 
jects alive, it reſts in them equally to be divided, and there is no 


round for the court to prefer one; which is conſiſtent with the 
conſtruction of the former point. But if this power had devolved 


on the court, there would be no ground to give the plaintiff a pre- 


ference; whoſe behaviour has not been commendable, and gave the 


mother Juſt cauſe of offence : nw pp the court would not there- 
fore exclude her entirely. 


The ſecond general queſtion was, in his the legacy of 3oo/. 


in the will of Robert the ſon ſhould veſt: whether in the only child 


of Sarab alive at the making the will; or alſo in thoſe ſince born 
or to be born ? | 


Lek Chance LLOR, 


I doubted at firſt : but now think it was meant for the benefit of 
all the children Sarah ſhould have; for the teſtator, knowing ſhe had 
but one then, has yet given it to childien; has appointed out ſurvi- 
vors; and gives it over to another branch of his family; which he 
could not mean, till all failed: | | 


The third general queſtion was as to the fund for the payment of 
this zool. legacy; perſonal aſſets not being admitted ſufficient : in 
aid of which, it was inſiſted, a leaſehold eſtate held of the dean and 


chapter of Durham ſhould be brought as equitable aſſets; for that 


though the teſtator on the renewal of the leaſe had inſerted his 


brother John the defendant's name wt his own, he was only a 


truſtee ; Ss. 
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truſtee ; for the teſtator only paid the fine and rents, and received 
the profits. 


To rebut which, the defendant proved, that the teſlator put in 
his brother's name, as his father did his; and intended, he ſhould 
have the benefit of it, if he ſurvived; which though but by one 
_ witneſs, yet being uncontradicted and unimpeached, Lord Chancellor 
held, was ſufficient evidence to rebut the reſulting truſt, and in 
ſupport of the ſurvivorſhip, the term being in point t of law veſted 
in them both; and all reſulting truſts being liable to be rebutted 
by evidence of the teſtator's intent. So that this was not part of the 


aſſcts of Robert the ſon, 


Then the plaintiff infiſted that the 1000/7. which Robert had 
power to charge on the real eſtate, ſhould be aſſets, or a charge by 
the will for payment of the legacy. 


Lond Chancellor was of opinion, that it ſhould ; for being a Power reſer- 
power reſerved by the abſolute owner of the eſtate making a volun- e. 
tary ſettlement on his brother, it ſhould be conſtrued liberally, be- cate to be 
ing a reſervation of part of the ownerſhip : although it is different, 3 _— 
| where the power is over the eltate of a ſtranger z and yet ſome of bo G, an 
thoſe have been conſtrued liberally, to the prejudice of the res to refer tothe 
mainder man. Then as to his execution of it, he has uſed the 8 if it 
word charge, which is the word in the power; nor is there any oc- yang ws 
caſion for his referring to the power, if he does it in ſubſtance : as 

in Sir Edward Clere's caſe in Coke : and it is only a ſhadow of a 
difference, that he has charged all his eſtate ; whereas this was 

before ſettled to uſes, for theſe powers to the owner are to be 
conſidered as part of the property: but this is moſt ſtrictly ſo; the 

term being in truſt for himſelf, which is the ſame as the legal 

eſtate ; and this is ſtronger than the caſe of Coventry v. Covent y, 

where a power, though never executed, was held to charge the 
remainder man, on this ſame ground; being part of the owner- 


ſhip. 
Maddox verſus Maddox, December 5, 1747. Caſe 35 


"Dword Maddox ſuffered a recovery of an eſtate in A. deſcended 

to him in tail; and afterward ſettled all his lands in A. upon 
his family : a tenement in A. of which he had the reverſion after 
an eſtate for life, deſcended to him in tail by the death of the te- 
nant for life; he ſuffers a recovery of it, and deviſes it to his 
younger fon in fee, becauſe the elder had diſobliged him: he after- 
ward mortgages it, together with 200/. that he had a power to 
charge on the ſettled eſtate, for the ſecuring 200 J. which he bor- 
rowed ; and dies, 
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The mortgagee applies to the elder ſon for the money; who 
at firſt diſputed the payment; but afterward ſubmitted thereto, 
upon the mortgagee's aſſigning to him that tenement ſo charged, 
that he might ſtand in his place: to which the mortgagee agreed 
upon his covenanting to indemnify him for making this aſſignment ; 
he having heard of the younger ſon's title. The eldeſt ſon mort- 
gaged the tenement to Belton, who had advanced the money for 


the payment of the former mortgage. 


The firſt queſtion was, whether the plaintiff the younger ſon, 
had any title to this tenement; Belton inſiſting that the father had 
no right to deviſe it, being compriſed within the ſettled eſtate ? 


Secondly, nens he had; yet in equity there was no ground 
to take it away from him, who was a mortgagee for valuable con- 


ſideration without notice of that title. 


Lord a Lon: 


As to the firſt queſtion : : the plaintiff fo a title ſubject to the 
father's mortgage, which was only ſo far a revocation of the will 
as to let in the mortgagee's ſecurity. The original ſettlement was 
only, of what was compriſed in the recovery, which this tenement 
was not; the father not then having the freehold, nor intended ſo 
to be, as all the ſubſequent acts ſhew ; vig. his ſuffering a 7 


of it, en and mortgaging it. 


Then as to the ſecond; Belton ſays true, that he had a good 
agent, as well right to take the conveyance from one, who was heir at law and in 
3 poſſeſſion; and having an aſſignment from the mortgagee : but it 
the party, and Appears on all the circumſtances, that he had notice of the plain- 
the depoſition tiff's title; for which it is not material whether it was perſonal or 
wn Sg Ae, n notice to his agent being ſufficient. Here is ſuch evidence of 
ed to be re ad. general notice, either to the party himſelf, or to his agent to take 
care, as made it neceſſary for him to inquire into the title; which 
he not having done, muſt take the conſequence; the mortgagee 8 
ſwearing that Belton's agent was preſent at the execution of the aſ- 
ſignment, when the indemnity was inſiſted upon: and the agent 
ſwearing that the deeds were laid before counſel, who made 
objections about the plaintiff's title. But if there was more doubt 
on the parol evidence, the aſſignment itſelf is ſtrong evidence; for 
it has not the face of an aſſignment to a perſon having the 
equity of redemption; for it is ſubject to the equity of redemption, 
_ was plainly meant to keep the mortgage on foot, if he had 
, but ſome other perſon had, the equity of A as the 


en ena to pemoify alſo ſuppoſed. 


The reading the agent' 8 depoſition was objected to. 
Lord 
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Lord Chancellor ſaid, that though an attorney or counſel con- 
cerned for one of the parties may, if he pleaſes, demur to his being 
examined as a witneſs; yet if he conſents, the court will not refuſe 
the reading his depoſition. This objection has been often made; 
and though ſome particular Judges Have doubted, it is now always 


over- ruled. 


Banks ver/us Denſhire, December 9, 1747. Caſe 36. 


=, Ges ge Denſhire made his will thus. © 1 give all and every 


my freehold and copyhold mefluages, lands, tenements and 
hereditaments, (having ſurrendered the copyold part thereof to 
the uſe of my will) ſituate, lying and being in L. to Barks, and 
the heirs of his body, remainder over: and the ſaid copyhold part 
thereof ſhall be 1 to the payment's of 400 J. HG which is 


on part thereof.” 


The teſtator had 125 60 copyhalill vdaty ini Wo 
he had ſurrendered to the uſe of his will; the other not. 


The queſtion was, whether the defect of ſurrender of part of the Tedator he- 
copy hold ſhould be ſupplied againſt the ſon and heir of the teſ- r. CONE 
tator ? For whom it was argued, that it ſhould not, from the in- part in one 


tent of the teſtator to deviſe nothing but what was ſurrendered : Jun wot 
another, devi- 


although the court will ſupply it in ſeveral caſes of younger chil- e ew 
dren, if not contrary to the intent. In the caſe of the King's Head pyhold which 


Inn, in Turnham Green, Allen v. Poulton, which was a copyhold he badfurren- 


dered to uſe 


houſe, but three parts of it in one manor, and one in another ma- of his win; 


nor; the teſtator there deviſed all his copyhold eſtate, which he having ſurren- 


had ſurrendered to the uſe of his will; having ſurrendered only that _ ny 


which was in the manor including the three parts: and the court manor; that 


held, that ogy ſhould paſs. | | only will paſs. 


For plaintiff it was alledged, that there were ſeveral declarations 
by the teſtator, of his having ſurrendered all his copyhold to the 


_ uſe of his will; and therefore under a miſtake which this court 


will ſupply. a ; 


Lord CHANCELLOR. 


That is but a parol declaration; of which I cannot take notice : 
but I think, there are words ſufficient to take in this copyhold eſtate ; 
the deſcription being as large as poſſible to take in the whole; and 
what is to confine it, is in a parentheſis, and in nature of a recital ; 
therefore not like words containing a deſcription. This therefore 


differs from the caſe cited ; which was determined by me with 
| great 
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But where great reluctance; the relative pronoun which there make it reſttic- 


teſtator devi- fie. Suppoſe the teſtator had begun with the recital, that where- 


ſes all and 


every freehold as he had ſurendered c.“ in which he had been miſtaken ; ; yet 


and copyhold the words of the grant ſhould have their full effect: but the 3 | 


having ſur- 
e Hr words ſufficiently ſhew his intent to give the whole; diſcribing 1 it 


copyhold part as part of what he before deviſed, and ſhewing he meant to give 
boony fog more than the pact ſubject to the mortgage: and he had no other 
* copyhold except that in queſtion; which therefore comes within the 


22 deſcription; and the defect of furrender muſt be made . 
One not 1ur- 


rendered; the defect notwithſtanding ſupplied. 
Caſe 37. Le Neve verſus LN eve, December ꝙ, 1747. 
Dward L. Neve in 1718 married his firſt wife, who then had a 


conſiderable fortune; a freehold and perſonal eſtate, with more 


perſonal eſtate in expectancy. His father had a leaſehold eſtate 


which by articles were covenanted in conſideration of the marriage, 


and her perſonal eſtate, to be ſettled on truſtees and their heirs for 
Edward Lt Neve for life ; then for his intended wife for life, for 
a jointure if ſhe ſurvived him: after their death, in truſt for the 
iſſue of the body of Edward by her in ſuch manner as he by 


deed in life, or by his will n Ted : in default of ſuch whe, 


to Edward and his heirs, 


The marriage was had, and a ſetilement made in purſuance of 


the articles; there was e the wife died: the only children now- 


living were the preſent plaintiffs, a fon and a daughter. In 1743 
Edward L*Neve married a ſecond wife; but previouſly entered into 
articles with her truſtees, for the ſettling this very eſtate on himſelf 


for life, then on her for her j jointure, and on the iſſue of that mar- 


riage ; purſuant to which a ſettlement was made. 


This eſtate was ſubject to the Stat, 7 Queen hive, cap. 20. 
which requires regiſtry. The firſt marriage articles and ſettle- 


ment were never regiſtered; the ſecond were. Edward LeNeve 


alſo mortgaged this leaſehold eſtate, as abſolute owner. 


The bill was brought by the children of the firſt marriage, to 


have an execution of the truſt of the leaſehold eſtate ſettled thereby; 


and in order thereto to have the ſubſequent articles and ſettlement 
poſtponed, though regiſtered : on the toundation of notice to the 


' ſecond wife, or her agent or truſtee, of the firſt articles previous 
to her marriage, and the execution of the ſecond articles; and to 
have the leaſchold eſtate diſincumbered of the mortgages made in 
prejudice of the truſt: and that the plaintiffs may be let 1 in accord- 
ing to the contingency. 


Lord Chancellor, having taken REEL, to conſider of the caſe, 
now pronounced his decree. The firſt ſettlement of this leaſehold 


eſtate is an odd one, for it is ſettled as a freehold eſtate : however 
I | that 
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that will not affe& the queſtion, as it will veſt in a proper manner, 
The plaintiffs admit the Jaw to be againſt them from the defen- 
dant's regiſtering ; becauſe the act gives the legal eſtate, where the 
regiſter has placed it: ſo that the general queſtion is, whether there 
is ſufficient equity for the plaintiffs to get the better of the legal 
| eſtate veſted in the defendant's truſtee, who is a purchaſer for va- . 
i Juable conſideration ? which will depend on the point of notice, and 
the conſequences of it. To determine this, ſeveral queſtions have 
* been conſidered: firſt, whether it ſufficiently appears, that one 
G | Norton was agent or attorney for the ſecand wife? Secondly, whe- 
43 | ther there is ſuſficient evidence in notice to him of the firſt articles; 
C. | ſuch as will be admitted according to the rules of this court? 
9 Thirdly, ſuppoſing there is ſufficient evidence, whether in equity 
3 it will affect the defendant's purchaſe, and oblige the court to poſt- 
| peoone the ſecond articles and ſettlement to the arſt; notwithſtanding 
the regiliry act? N Et. 


= The firſt queſtion will depend upon the anſwer of the defendant If on marriage 
ky the ſecond wife; who in general has denied notice of the firſt ſettlement an 
0 articles and ſettlement; but ſays, that Norton was not employed for . a 5 
by Her, but as an attorney for her intended huſband ; admitting that, both ſides, 
he might prepare the articles, ſhe having a confidence in him from 1 
her huſband's recommendation. So that her general denial muſt notice to hes 
be taken with this admiſſion ; which leaves it open to the proof of Nor is it ma- 
notice to her agent, although perſonal notice is denied. Tt is faid, pai a; m 
that notice to her huſband's attorney or agent will not affect her; tion or advice 
but ſhe has ſufficiently admitted, that he was agent or attorney for be v5 im- 
; her, by her conſenting to his preparing the articles, from a . 
fidence in her huſband. So that no matter what ground ſhe went 
upon, or on whole recommendation or advice; it being the ſame to 
rhe plaintiffs: for it would be very inconvenient and miſchievous 
to take into confideration the recommendation, from whence an 
agency arole ; nor is it material, that theAuſband alſo employed 
Him; there being ſeveral cates where in marriage ſettlements the 
lame counſel or attorney are employed on both fides, who would 
be both affected with notice to him; it being the ſame to a perſon 
having an equity. There are two very ſtrong caſes for this; as 
Brotherton v. Hatt, 2 Ver. 574, where the agent, whoſe notice af- 
tected the party, was employed on both ſides, as I take it, and which 
is very clear authority: next Jennings v. Moor, 2 Ver. 609, where 
the ſubſequent approbation of an agent affected the party with 
notice: though that was going much farther than is neceſſary to go 
in the preſent caſe. Theſe caſes clearly prove it to be not material 
to the plaintiffs, upon whoſe recommendation or advice Norton was 
employed, or that he was employed by both; it being good notice 
to her, that he was employed by her. | | 
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As to the ſecond queſtion : it is objected for the defendant, that 
notice being denied by her anſwer, and proved by one witneſs, it 


is contrary to the rules of the court to admit it; which is generally 
true; but that admits of this diſtinction; where the defendant's 
anſwer is a clear denial of a fact, which is proved only by one witneſs, 
the court will not decree againſt the anſwer. But where it is not 
a poſitive denial of, the fame fact, but admits of a difference, that 
it is only a denial with reſpe& to herſelf, whereas in other reſpects 
it will equally affect her, there are ſeveral caſes, where the court on 


one undoubted witneſs will decree againſt that anſwer : then here 


ſhe denies only perſonal notice ; which is a negative pregnant, that 
ſtill there may be notice to her agent, and is a fact equally ma- 
terial. Then Norton ſwears, that a copy of the firſt articles was 


delivered to him previous to the ſecond, to take counſel's opinion, 


and that he might have verbal notice before; which is very ſtrong: 
and the copy was delivered, to ſee, if they could get the better of 
this very ſettlement. So that this is ſuch an evidence of notice, as 
is to be admitted here. 


The laſt queſtion depends on two things: firſt, whether any no- 
tice whatſoever would be ſufficient to take away from the defendant 
a purchaſer for valuable conſideration, the benefit of the act? Se- 
condly, whether notice to the agent would do ſo? _ 
Though tbe | . 3 — * | 3 
beter ac The firſt is of great conſequence and extent. The intent of the 
velts the legal preamble of the act was to ſecure ſubſequent purchaſers and mort- 
e (naar gagees, againſt prior ſecret conveyances, and fraudulent incum- 
8 r yet brances; for the laſt of which there was no occaſion to provide. 
is it left open The firſt means, that a ſubſequent purchaſer having regiſtered, 
to all £q42Y: (ould prevail againſt a prior ſecret conveyance, of which he had 


and 2 1. no notice: but if he had notice of a prior conveyance, for valuable 
even to an 4a- 


gent, of a pri- conſideration, which was veſted properly, that is not a ſecret con- 


of purchale veyance : the act does not ſay, that a ſubſequent purchaſer ſhall be 


vor regittered affected with no equity whatſoever ; therefore, though its manifeſt 


will attect a : > ; ; : 
ſubſequent Operation is to velt the legal eſtate according to the prior regiſtry ; 


purchaſe tho yet it is left open to all equity; for there is no danger to the 1ub- 


regiſtered. 
c 


ſequent purchaſer, who might refuſe, if he had notice of the prior 


good conveyance. This act therefore is properly compared to 27 
H. 8. cap. 16. of inrollments or bargains and ſales; being much 


to the ſame effect, though not in the ſame words. The meaning 


of that act was, becauſe before, when uſes were in being, any agree- 


ment paſſed the uſe to the bargatnee from the bargainor ; which 
occaſioned great miſchief ; being prejudicial to the crown, in- 
tangling purchaſers, and overturning the common law as to the ſo- 


lemnity of livery : to prevent which it enacted inrollment. But 


the rule thereon ever ſince is, that an inrollment by a ſubſequent 
bargaince having notice of a prior bargain for valuable conſideration, 
whether by actual agreement to paſs immediately or by articles, 


—— * 
7 


wy 


8 —_— 2 
* > * . * 8 - GODS -_ 2 WO wn ir . — 
r ALES . ans Son 
. b at je —— n SU LY N - — 
J og ee ER . 7 


TR 


. 
8 


ä 8 bo 11 A 
e Nr 3 Nw 
WS HR ory. FINALS. 
. A 
8 > S 3 
„ 3 


1 


2 
£ 
K+ 
5 
* 
* 
„ 
LAY: 
8 
> 
* 
5 
. 
5 
5 
= 
— 
« 
8 
= 
5 
% 
* 
A 
bs. 
bo 
* = 
i 
* 
* 5 
2 
* 7 * 
17 
* 14 
IH 
* 
p 
1 
i 
4 
£ We 
+ +3; 
% e; p 
* 
* 
8 
ba 
£ 
> 0 
97 
N 
7 * 8 
3 
« 
7 
7 
* 
7 — i 
. 
Way 
97 
fu) 
wo 
|, 
$71 
* 
0 
% 
- 
a 
Er: 
3 
BY. 
LS 
+ $ 
* 
3 
8 
; 
7 
7 
1 
* 
= 
bs 
: 
1 
bot . 
* 
4 
i 
* 
7 
A5 
* — 
WA 
$ 4b 
e 
5] 
3 % 
"£& 
P_ ddÞÞ3 
2 8. 
2 
Al 
b aA 
X01 
£ 1 
354 85 
e 
Wen 
q OF 
vos 
9335 * 
ITY | 
$5 
* 
Ba. 1 
„ : 
HY J 
1 4 
. 4 : 
1-5 
_ 
» = 
4 
FE; 8 
KY; ” 7 
7s, 
o- 8 
6 We.” *" 
RIF 
"v4.4 9 
* 4 
AY * 
1 2 
l 
2 7 
N 
3-0 2 9 
5. 9 
14 = 4 
«2 ads 
F * 
3 
"3&2 1 
WS. 8 : 
eh.” #2 
Fe g 
4 
8 
5 
A 
1 


in the Time of Lord Chancellor Harpwicks. 


is not material; for he is equally affected with that notice, as if 


his conveyance was by feoffment, or leaſe and releaſe. So that the 


operation of equity on both thoſe acts is the ſame, and is reaſo- 


nable; for it were ſtrange, that a conveyance in ſuch a form 
ſhould exclude any equity; which would give an opportunity to take 


advantage of having the legal eſtate to commit fraud: and to this 
purpoſe the caſes put for the plaintiffs are material. As ſuppoſe 


a purchaſer employs an attorney, takes a conveyance, and pays the 
money and orders the attorney to regiſter; which he neglects, but 

urchaſes it himſelf and regiſters it, that would be a ground for re- 
lief: ſo if it had not been his attorney, but one who prevailed with 


him not to regiſter: or if it was done by one, who was privy to 


the firſt tranſaction, and knew it was not regiſtered. Theſe caſes 


clearly ſhew, there may be relief againſt the force of thoſe words, 


which give a prior right to the prior regiſter: which brings it to 
the conſideration of the caſes on this head; which are but three. 
The firſt is, Lord Forbes v. Denniſton, which not being rightly un- 
derſtood, ſhall be mentioned particularly. It aroſe in Ireland, where 
was a general regiſter Ad 6 Queen Anne. Lord Granard was ſeiſed 
of a large eſtate, of which he was only a tenant for life by marriage 


ſettlement, remainder to his firſt and every other ſon in tail, with 


power to make leaſes for three lives, or twenty-one years in poſ- 
ſeſſion: in 1715, there were tenants, who ſurrendered and took a 


new leaſe from him for three lives at 30 f,. per ann. but it was not re- 


giſtered: he becoming indebted came to an agreement with his firſt 


ſon Lord Forbes, who thereby took upon himſelf to pay his father's 
debts, and to pay an annuity to him, and another to his wife; in 
conſideration of which, the father conveyed his eſtate for life to 
truſtees for Lord Forbes: but: Lord Forbes had no perſonal tranſ- 


accion in this, the whole being done by one Stewart; who during 


the treaty had notice of the leaſe made, and got the laſt conveyance 


regiſtered, which the leaſe was not. The truſtees brought an eject- 
ment to recover the eſtate from the leſſees; who brought a bill for 


relief in the Chancery there, before Lord Chancellor Middleton; who 
at firſt made a declaration, rather than a decree, that the convey- 
ance to the truſtees was prepared to deſtroy the leaſe, which was not 
regiſtered; and was therefore fraudulent againſt the tenants, though 
done without the intention of the father or ſon; and recommended 
it to have the leaſe eſtabliſhed ; if not, he would give judgment. 


The parties not agreeing, he decreed it fraudulent, though Stewart 


only had notice, and decreed a perpetual injunction againſt the eject- 
ment. Upon appeal to the Lords here, it was fully conſidered : 
and they made a decree the 23d February 1722, which requires ex- 
planation ; for it is commonly cited, as if the judgment were affirm- 
ed; whereas it was reverſed : not becauſe the Lord Chancellor there 
went on a wrong principle ; but becauſe he made a wrong decree 
upon their principle ; for thereby the leaſe would be good, though 
not warranted by the father's power. The Lords therefore reduced 

it 


Py 8 
— 


1 —7j—r—— — gn F674 


CEE ITY 
3 


, A n RS vp, rt, nn + non ben tray * 


te I” OTIS, Yn Ow 
— 


eee 


8 


68 


C ASES Argued and 3 


it to what was right; giving the tenants full relief POTTY" the defect of 
regiſtry; quieting the poſſeſſion during the father's life; and grant- 


ing an injunction againſt the judgment in ejectment: but after the 


father's death left it open to ditpute the leaſe, if not made in pur- 
ſuance of the power; for after the death of the father, who was only 
tenant for life, the regiſter act was out of the caſe. The ſecond 
is the caſe of Blades v. Blades, May 2, 1727, by Lord King; which 
is a very material authority. A will not being regiſtered, the heir 
at law gets into poſſeſſion, and mortgages to one who regiſters; and 
ſo having the legal eſtate, and being a purchaſer for valuable con- 
ſideration, inſiſted that the deviſee had no equity, to take from him 
the benefit of the regiſtry act. But the mortgage was declared frau- 
dulent and ſet aſide, on the foot of the mortgagee's having had no- 
rice of the will's not being regiſtered : yet it does not appear in 
the bill or anſwers, that there was any charge of actual fraud; the 


only charge being notice. The third caſe happening on the regiſtry 


act is, Chi val v. Miccols & Hall, in the Exchequer, December 10, 1725, 
which is a clear authority for relief againſt the regiſter act, on the 
circumſtance of notice: but it is not material to ſtate it, becauſe 
there was a charge of fraudulent circumſtances in the party claiming 
the benefit of the act; and therefore ſo far not applicable to the 
preſent caſe. The two other caſes went on notice only, and the 
ficſt on notice to the agent; for the Lord Chancellor excuſed the 
father and ſon from notice of the contrivance. The ground, on 
which all the cafes went, was, that taking the legal eſtate after no- 
tice of a prior right for valuable conſideration was a fraud, and took 
away the bona fides of the ſecond purchaſer, making it mala fraes ; 
which is agreeable to the definition of fraud in the c:vil law. Di- 
g/, lib. 4. tt. o ef fraus nein patrocinari debet. 


This being ſo on notice in general: the next conſideration under 
this head is, wheter notice 10 the attorney or agent is ſufficient; 
which 1s a Conſequence of the former deciſion. It muſt be admitted, 


that ſome notice would be ſufficient, as actual perſonal notice; and 


ſuch as in the caſes put for the plaintiff; and fraud in the party be- 
ing the foundation, it is the ſame whether in the party himſelf, or the 
per ſon Employee. Theſe articles were put into Nortom's hands, to 
ſee if they could get the better of them, and circumvent the fue 
by the fic{t marriage: to which it is objected for the defendant, that 
here may be a fraud upon her; for admitting Norton knew of this, 
it might be done by colluſion with the huſband to cheat her; which 
indeed may be true, and has happened in ſeveral caſes : but ought 
not the perſon who truſted and employed him, at whoſeſcever re- 
commendation, to ſuffer by this fraud, rather than a ſtranger? 
the rule is, that he, who truſts moſt, muſt tuffer moſt, This im- 
poſition happened in the two caſes in Ver. and that of Lord Forbes: 
and yet they were affected with notice; and otherwiſe it would 
overturn ſeveral caſes mine on notice to o agents, and make it 

8 LOOP 
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very precarious ; for agents do frequently uſe impoſition, But this 
Cale is ſtronger; for Norton was not only her agent in the tranſaction, 
but her truſtee; and there are ſeveral caſes, where notice to a truſtee, 
who is not barely nominal, being privy to the tranſaction and accept- 
ing the troſt, will affect the party: ſo it will here, and take from 
the defendant the benefit of the regiſter at. = 


Then the queſtion is, what decree ſhould be made? It is objected, 
that the plaintiff's intereſt under the articles 1s merely contingent : 
and it is true, that without iſſue, it will go to the father, at whoſe 
death the will or dead appointing muſt be known. Yet the plain- 
tiffs are intitled to come here for relief : for a contingent intereſt is 


| ſuch, as the court will take care of, for the benefit of the party 
when it happens. bx | | | 


Decreed, that Norton having full notice of the firſt marriage arti- 
cles and ſettlement, the ſecond ſhould be poſtponed thereto ; and 
the truſtees in the ſecond to convey and aſſign the leaſehold eſtate 
accordingly, at the expence of the defendant the father : but as to 
the other defendants the mortgagees, no notice of the firſt articles 
being proved on them, the plaintiffs have no right, but on redeem- 
ing them-for what is due for principal, intereſt and coſts. But the 
plaintiffs have a clear right to have the leaſehold eſtate diſincumber- 
ed againſt theſe mortgages by the father: and as the court have in 
ſeveral inſtances given credit to an anſwer, ſo as to make it the 
foundation of an inquiry, let the maſter inquire what portion or pro- 

viſion the father gave his daughter upon her marriage; for it would 
be hard to direct a diſincumbrance as to her, who had already re- 
ceived a portion. The father to pay coſts hitherto; and had not 


the plaintiffs examined Norton as a witneſs, they ſhould have coſts 
againſt him. 


Note, The caſe of Irons v. Kidwel, October 29, 1728, was cited 
by the Attorney General, where the bill was to ſet afide a purchaſe 

by the defendant, ſubſequent to the plaintiff's title, which was not 
regiſtered, whereas the defendant's was: and it was there inſiſted, 
that the regiſtry act ſhould not avail the defendant, becauſe he had 
notice ; which notice was only that a bill was filed in Chancery, and 
that lis pendens ſhould affect the defendant : but Lord King, though 
he allowed the general rule of notice, thought it not ſuch a notice as 
ſhould take away the defendant's benefit of the ſtatute; for that 


what did affect the party's conſcience, would not be a ground for 
equity to relieve. 


Vol. 1. . Sperling 
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Caſe 38. Sperling verſus Toll, December 11, 1747. 

At the Rolls, Sir William Forteſcue. 
An executory Der Card, having a power under the will of her husband to 
truſt by will E= diſpoſe of a real eſtate, in purſuance thereof deviſed it with the 


to three per- _ | | - hy 
ſons for their reſidue of her perſonal eſtate to truſtees to turn it all into money, 


_ reſpeive, then to lay it out in the purchaſe of land; one moiety thereof to the 


nue Uſe of her brother Milliam for life: then ſubject to an annuity of 


mon, not as 50 J. to his wife; to his three ſons during their reſpective lives, with- 


Jointenant out impeachment of waſte, as tenants in common and not as joint- 


dut if any died . , , . 5 
Wichout'iues tenants; but ſo that if any of theſe three ſhall die without iſſue li- 


living at their ving at the time of their death, that part or ſhare ſhall go to the 
ET 2 ſurvivors; with power to leaſe and make a jointure: then to truſ- 
ſurvivors with tees to preſerve the contingent eſtates during their lives; which 


contingeot re- were, after their reſpective deaths, to the uſe of their firſt and every 


mainders to 


1, Ge. fon Other ſon of their reſpective bodies lawfully begotten, ſeverally and 
of their re- ſucceſſively in remainder, according to priority; and in default of 


; ng OR ſuch iſſue, to the uſe of the daughters; in default of them, to the 


fault of ſuch Uſe of 10 grandchildren of her husband's fiſter, their heirs and aſ- 


_ om ſigns, equally to be divided ſhare and ſhare alike, as tenants in com- 
2 die in life 3 e | | | | | 
of teltator, the mon, not as jointenants. | 


3d leaves a 8 | EEE: | 
ſon, he ſhall only have his father's ſhare, the other two go over. 


4 Two of the nephews of the teſtatrix, and alſo three of ten devi- 
ſees over, died in the life of the teſtatrix : the ſurviving nephew left 
a ſon. | N oe 


For that ſon it was inſiſted, that he ſhould take the whole three 
parts of the nephews as tenant in tail; this not being a deviſe of a 
mere legal eſtate in land, but an executory truſt, and like the caſe 
of money articled to be laid out in land; on which the court will 
put a different conſtruction, and take larger ſtrides to attain the in- 
tent, than on a deviſe of land: which intent here was, that no- 
thing ſhould go to the deviſees over till a failure of iſſue of all the 

| nephews. | Et, 


Againſt this it was faid, that the ſon ſhould take only one third, 
his father's ſhare; and that the other two ſhares ſhould go over. 
This is not a mere deviſe of perſonal eſtate ; the queſtion depends on 
this, whether croſs remainders are limited by this will; and if not, 
whether the court will direct the ſettlement, as if they were. They 
certainly are not ſo limited : and although where there are only two 
objects, croſs remainders may ariſe by iutent and implication : yet it 

is not ſo, where there are three ot more, notwithſtandipg the plaineſt 
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intent; from the inconvenience that would follow. Gilbert v. Witty, 


Cr. J. 655. 
Maſter of the Rolls. 


This muſt certainly be taken as real eſtate ; the fund itſelf coming 


out of a real eſtate directed to be ſold. It is a general rule, even in 


the diſpoſition of real eſtate, that there is a great difference, where 
it is executory and where immediate; there being ſeveral caſes, 


where the court has taken a greater latitude in the execution of the 


former: where it is executory, the court will often direct it in ſtrict 


. ſettlement, where the party would have taken an eſtate-tail, if it 


had been an immediate deviſe ; this is undoubtedly executory, It 
is ſaid, the intent was, that while there was iſſue of the three ne- 
phews, it ſhould not go over ; and that being executory, it ſhould 


be ſo directed. The court wilt always go as far as poſſible to ſup- 


port the intent, but that intent muſt appear from the words of the 


will, There are few caſes, where evidence of the intent will be 


allowed out of the words: it only will where there is a douht to 
whom the reſidue is given, or for aſcertaining the nature of the legacy 
or perſon of the legatee. If then the court is fo very cautious, where 


there is evidence to prove the intent, much more ought it to be ſo, 


where that evidence ariſes only from the ſurmiſe of counſel. or of 
the party: the court is to carry the will into execution; not to 
make one for the part, or to give that conſtruction which the court 
ſhould think moſt proper. If this matter was laid before the teſ- 


tatrix, ſhe might think it reaſonable, that it ſhould not go over, 


while there was ifſue ; and it might be very proper: but that does 
not appear from the words; rather the contrary. The plain con- 


ſtruction carries it after the death of each reſpectively; and not to 


give a ſurvivorſhip on the death of one without iſſue; for it is given 
in common, and ſurvivorſhip was in the contemplation of the teſ- 
tatrix, as appears from her directing a ſurvivorſhip for life; and ha- 
ving omitted it in the direction of the inheritance, it is reaſonable to 
ſuppoſe, ſhe did not intend it. There is no occaſion therefore 
to have recourſe to the caſe cited, that the court will not give croſs 


remainders by implication ; becauſe it does not appear from the 
words of the will. So that one third only goes to the ſon, the o- 
ther two to the remainders over, there being no iſſue female. 


Another queſtion was made : whether the ſhares of the three de- 


viſees over, who died in the life of the teſtatrix, were ſo veſted as to 
be tranſmiſſible to their repreſentatives, or ſhould lapſe? 


Maſter of the Rolls ſaid, it was hardly to be called a queſtion; 


» 


for it certainly was not tranſmiſſible. It muſt be looked uf on in 
the nature of land, and though it was perſonal eſtate, it would 


lapſe 5 


72 


1 n = i N * — — . 6 4 
2 n 7 
9 
> * — 0 4 > . 1— 
— 5 2 >. rs — — C * ens A OBEY 

— W. * _ * * * — 
. ˙ r r a Y = 

0 7 2 0 = f * 4 oy rn . 

: 4 8 | 5 * 


POT "Og 


r 
4 . * 


72 5 A 8 E 8 Argued and Determined. 


lapſe; ; being given in common : had it been given Jointly it would 
ſurvive. 


Caſe 39. Attorney General Verſus Smart, March "45 1 747 8. 


N information was brought to have the increaſing ſurplus pro- 

fits of a charity ſchool, founded by the crown, applied for 

the benefit of the maſter ; but the maſter was not made a party 

thereto. There was a croſs bill to have them — for the benefit 
of the poor children. 


Lok p CHANCELLOR. 


The rule that It is very unfortunate, that theſe cauſes, called charity-cauſes, are 


fi 
3 more often reduced to the ſingle queſtion of coſts than any other. 


rity is not to This is a very cauſeleſs information, and ſhould be diſmiſſed without 
> cilmiſſed, any decree, if it was not for the croſs bill. The doctrine is true in 
at there muſt 
be a decreefor general, that where there is an information, it ought not to be diſ- 
the eſtabliſh- miſſed, but there ſhould be a decree to eſtabliſh the charity accord- 
* we ing to the intent of the donor: but that rule relates to private cha- 
only 2 rities; for where there is a foundation for a perpetual charity by the 
of private cha- crown, it is eſtabliſhed as well as it can be already, by a higher 
e at authority than this court. This is a foundation by the crown; and 
ed by the there is a particular direction by the laſt charter, for the application 
n of the revenue: nor will I make a decree for the eſtabliſhment of a 
charity, which is properly regulated by charter from the crown. 
The iaformation- is plainly brought for the benefit of the. maſter ; 
and had it ſtood on that only, it muſt have been diſmiſſed, or or- 
dered to ſtand over to make him a party, According to the caſe of 
Thetford School, 8 Co. 136, if the whole revenue had been applied for 
the maſter, it might be a ground to apply the increafing ſurplus, in 
the ſame manner, agreeable to the intent; but there has been great 
alteration here : as a doubt whether the whole body was not diſſolved 
for not taking the oaths, and ſo a new charter granted by the crown 


who had a right to viſit) and accepted by the corporation, appoint- 


ing a very ample ſalary to the maſter; in contradiction to which, 


this information would exhauſt the whole for the maſter's benefit, 
and take it from the poor boys. This then being an unneceſſary in- 
formation, and in contradiction to the right, the relators muſt pay 
the coſts thereof. Nothing ſhould be more diſcouraged than the 


bringing informations colourably for the benefit of a FR; but 


contrary to the real e 
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Stephens ver/zs Trueman, March 5, 1747-8. Caſe 45. 


1 | Woman intitled to 500 ]. if the ſurvived her father, and to On marriage 


3 | SPS jets of a dauguter 
a moiety of a real eſtate; the other moiety belonging to her On” 


fiſter, after whoſe death it might come to her (both coming on the greement that 


part of her mother) going to marry a huſband who could make no ibe father 


ſhall in pre- 


proviſion for ber; the father agrees thereto, and in conſideration of gn. 8 


natural love and affection, agrees to give her this 500 J. in preſent her ſeparate 


for her ſeparate uſe : the other part of the agreement was, that the ve 500 /- to 
which ſhe was 


real eſtate of the daughter, whether in poſſeſſion, or ſuch as ſhould nor intitled 


any way come during the coverture, ſhould be ſettled to uſes, v2. to unleſs the ſur- 


herſelf for life; then to all her iſſue by that or any other huſband ; Doe eee 


then to her ſiſter and her iſſue ; then to the father and his heirs. «gate, which 


Dt came to her 
from her mother, ſhould be ſettled after the uſes of the marriage to the father and his heirs ; the right heir 
of the father intitled to a ſpecifick performance of theſe articles. 


This bill was brought by the heir of the father, for a ſ pecifick per- 
formance of the agreement : and for the plaintiff were cited the caſes 
of Oſgood v. Strode, 2 Wm. 245, and Vernon v. Vernon, 2 Wm. 595, 


and Fagg v. Naſh, October 22, 1744, where Sir Robert Fagg was 
ſeiſed of an eſtate in fee, and on the marriage of a ſon, they cove- 


nanted to ſettle it to the uſes of the marriage, remainder to the 
third daughter of Sir Robert, who, on the determination of the pre- 
cedent eſtates, brought a bill for performance againſt the heirs at 
law; and the queſtion was, whether a court of equity would ſet- 
tle it upon her, who was a mere volunteer? Your lordſhip there 
held, that every party had a right to have it carried into execution ; 


from which a volunteer ſhould not be cut off. The ſame reaſon 
holds for carrying into execution, a ſettlement on a child by a fa- 


ther; the court extending its power in caſes of agreement to things 


not in fee: the haſtening the payment of the 500 J. was a conſi- 


deration, and the court does not weigh conſiderations of this kind 
to ſee whether they are adequate or not. 


For defendant. It was ſettled in Furſacre v. Robinſon in Chan. Prec. 


that the court will not compel a ſpecifick performance of a volun- 
tary conveyance. No decree has been made on the foundation of 


a voluntary intereſt; none of the caſes cited went on the ground of 
diſputing that rule, which governed a court of equity, but that the 
caſes were not within the rule, and it would be unreaſonable to 
carry it to the plaintiff, who is a relation of the half blood to the 


daughter. 
LoRD CHANCELLOR, 


When the rules of the court and the nature and intent of theſe 
articles ate conſidered, this is a ſtrong caſe for the plaintiff, that a 
„ U convey- 
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conveyance ſhould be to the plaintiff i in fee as right heir of the fa- 


ther. The old rule was, and is now generally (although of late not 
ſo ſtrictly adhered to) that none can come here for a ſpecifick per- 
formance, who does not come under the confideration of the agree- 
ment; as that it ſhall not be for the benefit of collateral branches 
in marriage articles : but as agreements are entire, and the ſeveral 
branches "might have been in view, the court hes in latter caſes 
laid hold of any circumſtances to diſtinguiſh them out of it, ſtill 
preſerving the rule in general. If therefore there was any kind of 
conſideration, the court would lay hold of it to ſupport it, as in 
Oſgood v. Serode : there the limitation to the ĩſſue of the marriage was 
expired ; but becauſe the father had ſome intereſt in the eſtate ſettled, 
part moving from him, and it might be preſumed, that he ſtipulated 


for the collateral branches; they were held within the conſideration. 


The court has got out of it another way, as in Vernon v. Vernon, 
becauſe an action might be brought in the name of the truſtees ; 
though there clearly the perſons claiming were not within the con- 
ſideration. Then to conſider the nature of the preſent cafe; the 
father muſt be taken, not to. be obliged to pay that 5oo/. in which 
the daughter had only a contingency ; ſo that if ſhe died in the life 
of the father, her repreſentative would not be intitled thereto : then 
the father's paying it was a conſideration for any benefit, the 


daughter might give him in the articles. The intent of the wife, 


as well as the other parties was to ſettle, whatever ſhe might be in- 
titled to, out of the power of her huſband ; which would give her 
great power over her property, and over him ; fo that ſhe ſhould not 
oblige her to ſettle it as he pleaſed : and for the precarious and re- 


mote intereſt limited to the father, the advancing 500 J. by him 


was a ſufficient conſideration, although not mentioned for a con- 
ſideration, but natural love and affection only ; for the whole muſt 
be taken entire, and one part to influence the other, This there- 
fore is to be diſtinguiſhed from all the cafes, where it was volun- 
tary ; nor was it unreaſonable to limit it to the father, rather than 
the collateral relations of the mother, who were more remote 
than the heirs on the part of the father; to whom it might be in- 
tended to go; and to whom it would be very difficult to | have the 
reverſion go by limiting it in any other manner than to the father 
and his heirs, which was the true way. Then to conſider this on 
the reaſon ot Vernon v. Vernon, an action would lie here in the 
name of the truſtees, with whom the daughter covenanted for her- 
ſelf and her heirs, againſt the mother, if I ſhould not decree a 
ſpecifick performance; which I believe, I alſo mentioned as an 
ingredient in the caſe of Fagg v. Naſh, where an action might be 
brought. The deſcription here intended to take in the whole, ſo 
Gat there mult be a conveyance to the Plaintiff 1 in fee, 


But Fo coſts ; for the difradant being a diknherited heir, might 


wel] have the opinion of the court. 
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in the Time of Lord Chanccllor HARD WIcRE. 


Corporation of Clergy mens Sons ver/#us Swainſon, Caſe 41. 


March 5, 1747 -. 


5 Octor Grandorge by his will gave 500 J. to the corporation, 
to be by them applied for the benefit of the daughters of the 


poor clergy, as they ſhall think fit: but by a codicil directs that executor from 
500 J. to be placed out by his executors immediately after his de- time to time 


ceaſe, in government or land ſecurities at intereſt, to be paid to five 


account, but pay the intereſt during their lives; and the huſband of 
B. after her death, continues to pay her proportion, 


Both executors being dead, the plaintiffs brought a bill, as lega- 
tees following aſſets for payment, and inſiſted. that a minute ac- 
count ſhould not now be taken; but that the acts of the executors 
were as ſufficient evidence of aſſets come to their hands, as a formal 
admiſſion would he SH 21. EF” 


For defendants it was inſiſted, that the repreſentative of B. and 
not of her huſband, ſhould be brought before the court to be 
charged: and that, though the court has followed the aſſets into the 
hands of ſtrangers for legatees or creditors; yet the court has not 
taken it to be an entire admiſſion of aſſets, but only for ſo much. 


LORD CHANCELLOR. 


This is à particular caſe, and ſuch as it is inumbent on the 
court to aſſiſt the plaintiff if poſſible; and not put them to the 


taking a ſtrict account of the aſſets of the teſtator, as there cannot 


now be a perſonal, examination of the executors. By the al- 


teration of the codicil, the corporation had no right to demand 


this legacy till after the death of the five perſons or twenty-one 
years: the queſtion is as to the fund, out of which it ſhall come. 
The court has often gone upon this, that after length of time the 
acts of an executor ſhall be confidered as evidence of aſſets come 
to his hands; eſpecially if intereſt has been paid from time-to time : 
for the executor muſt be preſumed to know what he did, although a 


_ Hagle inſtance of payment of intereſt for a legacy by an executor will 


never be conſidered as a proof of aſſets. What other ground could 
there be for continuing theſe payments, if the principal had not come 
to their hand? There is no one having a right to the effects of B. but 
her huſband who ſurvived her: hisrepreſentative therefore is ſufficient 


without requiring the repreſentative of the wife to be brought be- 


fore the court; ſhould I order that, they muſt go into the eccleſiaſti- 
cal court, and to what end? It not appearing that the wife had any 
2 7 ſeparate 


5 1 gence of aſlets. 
poor old women for twenty-one years, if they or any of them ſo long nor fo of a fin. 


lived, making A. and B. his executors ; who exhibit no inventory or gle1 


Caſe 42. 


CASES Argued and Determined 


ſer arate eſtate, As to what is ſ.id of an am only for ſo 


much; this is the caſe of a huſband, who poſſeſſing all the aſſets 


of his wife, might have applied them for his own uſe ; and a de- 


ve avis would have lain for a waſting by him or his wife. He 


| had the whole power over the aſſets, whilſt her right to the admi- 
niſtration continued, and it is admitted, that he continued the p gy” 


ment of the intereſt after her death. There i is ſufficient evidence t 


of aſſets come to the hands of the executors, to anſwer the legacy 


between them. Let the queſtion of the proportion be between 


themſelves; nor ſhall they put theſe poor people to a minute account 


after this length of time, and after ſuch acts by them, and no in- 


ventory taxen. Nothing is more neceſſary than to Keep executors to 


deliver i inven tories. 
| Pale verſus Pole, March 8, 1747-2. 


Father upon his ſon's marriage gives him a conſiderable ad- 
vancement ; and having ſeveral younger children beſides who 


had no proviſion he ſells an eſtate ; but 5007. only of the purchaſe 


money being paid, he took ſecurity for the remainder in the name 


of himſelf and his ſon. The father received the intereſt and great 
part of the principal without any oppoſition from the ſon ; as did 
his executrix after his death; the ſon writing receipts for the | 


intereſt. 


A queſtion was now made, whether the ſon ſhould be conſidered 


as truſtee for the father, or intereſted in his own right ? 


LORD CHANCELLOR, * 


No doubt where a father takes an eſtate in the name of his ſon, 
it is to be conſidered as an advancement, but that is liable to be 
rebutted by ſubſequent acts: ſo if the eſtate be taken jointly, ſo as 
the ſon may be intitled by ſurvivorſhip; that is weaker than the 


former caſe, and ſtill depends on the circumſtances, The ſon knew 
here, that his name was uſed in the mortgage deed, and muſt have 
known, whether it was for his own intereſt, or only as truſtee for 
the father, and inſtead of making any claim, his acts are very ſtrong 


evidence of the latter : nor is there any colour why the father 


ſhould make him any farther advancement, when he had ſo many 
children unprovided for; and in uſing the ſon's name, the father 
might have a view that the ſon ſhould be a truſtee rather than 


another. 


Hill 
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Hill ver/is Ballard, March q, 1747-8. Caſe 43. 


A Son applied to his father to advance him a ſum of money upon + 5 
his marriage, to enable him to make a preſent to his wife; riage of bis 


which the father refuſed ; but put it into the method of the ſiſter's 2 to 
ne HIter tor 


money advan- 


as a collateral ſecurity. ced by her to 
| er brother; 


the ſon pays the intereſt during father's life, and a month afterward; this is notwithſtanding an advancement 
for the — and a debt on the father's eſtate, not to be indemnified by the ſon; but it would be ocherwiſe. 
between ſtrangers, | | 


The father's eſtate thereby becoming liable, the queſtion now was, 
whether he meant only to be a ſurety for his ſon, and confequently 
to be indemnified, as it was argued, - he ſhould ; the ſon having 
paid the intereſt during the father's life, and a month after ward; 
which was ſaid to be flrong evidence of the ſon's debt, not the 


_ father's?. | 


The reading the father's papers, . books, and memorandums, 
was obje ed to. But Lord Chancellor allowed it; queſtions of this 
kind, whether the advancing or paying a ſum of money by a father 


| was intended as a bounty to a child, being hardly to be cleared up 


any other way; and there are ſeveral caſes, where evidence may be 
read againſt one defendant, ſuch as an admiſſion in his anſwer, which 
in all its conſequences, if taken to be true throughout, would affect 
another defendant ; and therefore the court would take it to be true 
only in part. = 


The evidence being read, Lord Chancellor ſaid, though it was 
not abſolutely clear, he thought, there was enough to make a de- 
termination upon. It was clearly proved that the obligation was 


given for a ſum of money advanced by the fiſter to her brother; 


but it importing only a ſurety, if the caſe was between ſtrangers, 
the father would be indemnified. But the material part of the caſe 
is, that this is between a father and a ſon : had the father, inſtead 
of advancing money, taken ſecurity from the ſon, to make him 
debtor for it, it would: be a fraud upon the marriage ; which this 


court always diſcountenances ; like the caſe where ſecurity is given 


by the ſon to refund part of the portion to the father: between 
ſtrangers alſo the ſon's paying the intereſt would be evidence of 


his debt; but the father's intent was not to take any part of the 


burthen during his life, therefore the ſon undertook to pay it during 

the father's life; ſo that it was intended as part of the neceſlary ad- . 
vaneement of the fon on his marriage: therefore to be confidered © 

as a debt on the father's eſtate. | 


Vo L. I. X | | But 


78 z CASE 8 argued and Determined: 


But no coſts were decreed againſt his repreſentative ; it not being 
unreaſonable to have the WN of the court, upon'1 ſuch a dark 
account. 


2 — 


Caſe 44. n Goat vegan Talbot, March 2 I, 1747-8. 


Toformation | HE foundreſs of Clare Hall College in Cambridge appointed 
deten. the Chancellor to viſit: erf „% quid repererit corrigendum, to 


tors ſhould be 
admitted fel. amend it: and to determine doubts, and conſtrue the ſtatutes ; 


| lows of a excluding her heir therefrom. 
college ; it 
not being for eſtabliſhmentof a charity it would take away the e of the common law: they ſhould bring 


a 2 


By the will of one Freeman, 2000 J. was directed to be laid out 
in lands, for the relief of 10 poor ſcholars, two of whom to be 


fellows of Clare Hall. The executors being truſtees of the legacy 
agree with the college for it; and follow the will of the aner as to 


the qualifications, which ought to be obſerved, 


Information The information praying that the relators ſhould be elinitied 


lies not here, | 
as on a gene- fellows ; the defendant put in a plea thereto : and the general queſ- 


ral charity, te tion was, whether by this plea it was ſufficiently ſhewn to the 


1! coll 
e pourt; that there is a general viſitor ? which had two ſubordinate 


election of queſtions, Whether here is a general viſitor of the college ? And 


members or 
e whether that general viſitor e to the Private foundation by 
4he profits, Freeman < E 


Lord CHANCELLOR. 5 


I have received ſatisfaction enough | to determine on this plea at 
Preſent ; ; becauſe it will not be final on the merits ; and certainly 
as it is of the firſt impreſſion, it is of great conſequence. If a de- 
termination ſhould be made, that colleges ſhould be ſtill liable to an 
account with regard to the election of members, or application or 
miſapplication of profits; it would open a door to a great deal more 
of vexation. This is the firſt caſe of the kind I have known. 


No particular As to the firſt queſtion : : upon what 1s ſet forth, I think, there 
_—_— general viſitor on the old foundation. Inſtead of the general 
viſitor. words creating a viſitor, the founder has ſplit them too much, in 
directing what to do; which is the occaſion of moſt of the queſ- 
tions in colleges ent viſitors. There is no particular form of 
words requiſite to make a viſitor; but it muſt be conſtrued on the 
1 3 whole from the intent of the founder: but here it is to vit; to 
116 Which it is conſequential, that he ſhall have power to receive ap- 
peals, and all other acts of viſitorial power, and in the general 


1 creation of it extends to all 1 of rights, from the words / guid, 
1 Sc. 
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Sc. and the viſitor might amove a fellow, and let in another ha- 


ving a right; which as he might do on the annual viſitation, he 
might do on appeal: and the excluding the heir ſhews a ſtrong in- 


tent, that ſhe ſhould be a general viſitor, not to a particular purpoſe. 
Therefore on the ſeveral ſtatutes ſet forth in the plea taken to- 


gether, the Chancellor is vifitor. The powers are abſolute and 
final; and cannot be taken away by the courts of Jaw in this 


kingdom. Such alſo is the intent; and notwithſtanding what has 
| been faid, it is the moſt convenient juriſdiction; for though perhaps 


it may be ſometimes abſurd, yet it is leſs expenſive than a ſuit in 
law or equity; and in general has been exerciſed in a reaſonable 
manner. 


As to the ſecond queſtion, I think it does extend to the two Newingrafted 


| fellowſhips founded by Freeman, It is ſaid there is nothing in the fiene of a 


will expreſſin, or implying, that they ſhould be part of the ancient 8 


body: but I think otherwiſe from the words in the will, that it juridi&on 
meant two fellows, according to the nature of that foundation and — com 
inſtitution. It is truly ſaid to be a queſtion of great conſequence ; old founda- 
for if it ſhould be allowed, that if theſe original grafted fellows tiov. 
ſhould not be under the ſame powers, it would create great con- 

fuſion, It is ſaid, that this being a corporation could not extend 

itſelf, and that therefore this agreement cannot make them part of the 

college ; but I muſt take them as members : had the number been 

limited, they could not have added theret; but here it was inde- 

finite, and the corporation might add in a reaſonable manner; and 

they will be ſubje& to the ſame powers. And though the agree- 

ment be a private contract with the truſtees, it is ſuch an act of the 
college, as the vifitor had a right to take notice of: ſo that as to the 


_ queſtion, whether the college did right in refuſing the relators, the 


viſitor is a more proper judge than a court of law or equity; 
becauſe he can better enter into their qualifications. It will be 
open to the relators, who may counterplead the facts ſet forth in the 
plea: but I muſt take it to be otherwiſe now from the prayer of 
the information; againſt which I alſo hold, as it prays an account; 
for the college may have innocently erred in conſtruing the ſtatutes. 


But why do the plaintiffs come here? why not bring a mandamus ? 
the information, not being for the eſtabliſhment of a charity, would 


take away the juriſdiction of common law: and though it is ſaid, 
boni judicis eft ampliare juriſdictionem, yet I am againſt enlarging 
the juriſdiction of this court to caſes ariſing in colleges on this foun- 
dation ; which would cauſe more controverſy. 


* plea ſhall be allowed: it being ſtill open at the hearing the 
cauſe. | NE 


Attorney 


ſchool, nov ter an avoidance : upon their default the dean and chapter of Tor“ 
neee. within 30 days were to do it: then it devolved to the biſhop. 


1 80 CASES Argued and Determined 
| | Caſe 45. Attorney General verſus Wyeliffe, January 26, 67-6; 
1 $ Nomination N the foundation of a charity ſchool the wardens of. = 
"tt * voce were by the ſtatutes to nominate a maſter within 60 days af- 
ö 
| | | | ſentation to a 
{ living. | . EE 
| I The wardens nominated the defendant Romney ; who not being 
61 then in prieſts orders, as the ſtatute required, the biſhop taking it 
= to be a lapſe, ſent notice of the avoidance to the chapter; who not 
wa | making the nomination, the biſhop after the expiration of the 
| thirty days nominated Mr. Craddock, who afterwards made a re- 


ſignation of his office into the hands of the wardens of the ſchool, 
and every other perſon having power and intereſt to accept it. They 
in five days afterward again nominated . then being in prieſts ' 


orders. 


To which nomination, ſeveral objedtions were taken on the Port | 
of the relators. 


LeRD CHANCELLOR. : 


In theſe caſes where no perſon has made out a title, the court 
having a power to regulate charities, often gives direction to proceed 
to a new election, according to the ſtatutes. It depends here upon 
the right of the defendant Romney, which if good, is an anſwer to 
the relief prayed; and I am of opinion, that on the laſt nomination b 
he has a _"_ title to be maſter. —_ 


The only bGeGion. to his firſt nomination, the not being in 


1h prieſt's orders, though but a ſlight objection at this time, yet on the 

8 Cionſtruction of the ſtatutes cannot be diſpenſed with by the court. I 

105 ſhould doubt indeed, whether to be in prieſts orders ſhould be ſtrictly 

| 110 | taken according to the canon law, or agreeable to common par- 
Wh. | lance ; if it turned to that alone: but the ſubſequent ſtatutes ſhew, _ # 
3. that ſuch orders were meant, as capacitated the perſon to celebrate 9 
FH maſs; which is a deciſive conſtruction on the words of the former = 
THT ſtatute, and binds me down; for ſince the reformation a charitable F 
Thu foundation for ſaying maſs, or praying for the ſouls, Sc. is adjudged 5 
I: F to be performed by laying the ſervice according to the liturgy, 1 1. 1 

00 9s. l. 5 

1 But the ſecond nomination is valid. The firſt objection thereto 

4 is, that the wardens could not nominate him this ſecond time, as 

upon the firſt avoidance, becauſe the ſixty days given by the founder 

= - | Were 
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were expired, and there was a devolution to the biſhop : to which 
it was anſwered, that this is like a lapſe; of which if the biſhop does 
not take advantage, be is bound to accept of the preſentation of the 
_ patron; though not ſo in the caſe of the crown. But I think this 
not like a lapſe; for a perſon in the ſecond inſtance is as much a 
patron for that time as in the firſt : therefore not within the reaſon 
of a lapſe; which is that the cure of ſouls may not be neglected. 


The ſecond objection is, whether it is good on the reſignation of 
Craddock ; and I think it is. | ST 


An objection to the wardens right to preſent, is taken from the 
want of ſufficient notice to the chapter ; though I think the biſho 
was miſled in the giving notice, and ſhould, if properly adviſed, 

have gone further, and ſent them alſo a copy of the ſtatutes : yer 
he was not ſtrictly bound thereto in point of law; for he was to 
preſume, that they knew of the ſtatutes as well as he. Notice is to 
be given of the fact; but not of the foundation of right, which 
they were to inquire into ; as upon notice of an avoidance, the pa- 
tron is to look into all the conſequences of it. 


The next objection is, that the biſhop's turn was never really 
| ſerved: and this has been compared to the caſe of a preſentation 
to a living and to a lapſe, that where the preſentee of the king 
dies before induation, or the preſentee of a common perſon be- 
fore inſtitution, they ſhall preſent again; which is true, becauſe 
it is by the ſame original act: but the analogy of thoſe caſes, 
is not to be carried to caſes where there are not the like requilites : 
and Craddock's being in aQual poſſeſſion is not material ; for he 
might maintain an ejectment for the lands, if any, and recover 
them ; which ſhews he was maſter, 


Objected, that he was not maſter, becauſe he had not taken the 
_ oath: but the ſtatutes im port, that he was firſt to take the office, 
being only directory, and not a condition precedent as to the oath. 
The remedy for his not taking it is, that the wardens may turn him 
out: nor is it in this reſpe& to be compared to the officers of cor- 
porations; all the charters being different from this. Then the re- 
 tigning is ſtrong evidence of his accepting the office. The pro- 
ceeding to a new nomination was regular, and within ſixty days; 
and what weighs with me is, that the reſignation was to quiet the 
matter ; and for this further reaſon it is not like a preſentation, be- 
cauſe the biſhop could not revoke it; which the king before induc- 
tion, or a common perſon before inſtitution might do. 


The relator then having made no right, which the defendant 
pay" and no objection to his character; it mult be diſmiſſed with 
Cons. e 9 | 


Caſe 46. 
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Owen verſus Davies, February 1, 1747-8. 


'Specifick per- 
formance of 

an agreement 
decreed a- an eſtate for life. $108.» 
gainlt one : ; 

lince become a lunatick. 


HE bill was for a ſpecifick performance of an agreement with 


Lord CHANCELLOR. 


* 


From the opening the cauſe 1 doubted, whether under the cir- 


.cumſtances attending the defendant I ſhould decree a performance; 
but upon the equitable circumſtances of the caſe I muſt. It is cer- 


tain, that the change of the condition of a perſon entering into an 
agreement, by becoming lunatick, will not alter the right of the 


parties; which will be the ſame as before, provided they can come 


at the remedy. As if the legal eftate is veſted in truſtees, a court 
of equity ought to decree a performance; and the act of God ſhould 
not change the right of the parties: but if the legal eſtate be veſted 
in the lunatick himſelf, that may prevent the remedy in equity, 
and leave it at law. 7 | DE | 


Another part of the caſe, which made me doubt, was, the man- 
ner agreed on among themſelves for the diſpoſal of the purchaſe 
money; which I ſhall not eſtabliſh, but ſhall decree the money to 
be taken .care of for the benefit of the lunatick. But on the firſt 


art there is no imputation by any of the defendants as to the value 


of the contract and the conſideration ; which is agreed to be reaſon- 


able, and delivers the court from a great difficulty. The queſtion 


then ariſes, upon what terms it is to be performed; whether in- 
tereſt is to be paid, and from what time ? | 


Generally on an agreement for purchaſe of an eſtate in pofſeſſion, 
the court never gives intereſt for the purchaſe money, but from 
the time of the purchaſer's coming into poſſeſſion, where he takes 
poſſeſſion before the conveyance is executed, and has the profits : 
but here he has not the profits, only the reverſion. It is true, it is 
hard to ſay, the reverſion ſhall be ſold ſeveral years after, and ſo 
much nearer poſſeſſion, for the ſame price, without any compen- 
ſation when the plaintiff had an abſolute title in equity to the eſtate, 
and a right to call on the truſtees for a conveyance: but that will 


depend on the ſubſequent agreement of the parties by an inſtrument 


in writing, which appears to be reaſonable, that the reſidue of the 
Aging purchaſe money, above what was already paid, ſhould bear intereſt 
not ſigned by 4 
e tiff or his agent, though ſigned by the other parties, it is argued, 
be ace that he is not bound thereby; but I think he is, There are 

b ſeveral 


one, ſince become a lunatick, for the ſale of a reverſion upon 


at four per Cent. but the inſtrument not being ſigned by the plain- 
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was out, and gone on board a privateer, which took a very con- 


15 in the Time of Lord Chancellor HARDWICRE. 


ſeveral agreements binding the parties in this court, though not 
ſigned by them; as where any thing in particular has been 


done thereon : here part of the purchaſe money has been paid ; 
it is the agreement of all, though ſigned only by ſome, and the 
plaintiff made no objection to this inſtrument before the bill, nor 


particularly by the bill : then ſeveral receipts having been given for . 


part of the purchaſe-money ; if the agent for the lunatick has ac- 


cepted of the money in part of the principal, when intereſt was 
due, without applying it in diſcharge of the intereſt, the court muſt 


do it for him. - 


If therefore the plaintiff will have a ſpecifick performance, it 


-muſt be on ſuch a proper application of the money, and payment 


of intereſt from the time of that inſtrument. No coſts on either 


ſide. : 435 


Hill ver /us Allen, February 3, 1747-8. 


83 


| Caſe 47. 


7 HE bill was by an apprentice, who againſt his maſter's con- The court 
JJſent had quittted his ſervice of a ſhipwright, before his time will not fe. 


fiderable prize; whoſe ſhare thereof the maſter claimed. 


lieve againſt a 
maſter's egal 

right to ai! the 
earnings of his 


apprentice who quitted his ſervice before his time. 


LoRD CHANCELLOR. 


In general the like 18 intitled to all that the apptentice ſhall 
earn; conſequently if he runs away and goes to a different buſineſs, 


the maſter is intitled at law to all his earnings: yet if a caſe comes 


before me in equity, where the maſter, inſtead of inſtructing him in 
the particular buſineſs his parents intended, encouraged and ſeduced 


Him to go te ſea; and to a different courſe of life, I ſhould incline 


it would deſtroy the faith of the contract between the parents and 


to relieve the the againſt the maſter's legal right; otherwiſe 
the maſter ; but that is not the preſent cafe ; for it appears, that the 


Maſter took all reaſonable methods to prevent this; and is clear of 


any imputation. Indeed that roving diſpoſition in che apprentice, 
were it not in contradiction to his contract with the maſter, is not 
to be blamed ; being in ſome ſort uſeful to the publick. Then as 
to the bond, given by the boy's mother, with 30 J. penalty to in- 


demnify him for any loſs he ſhould ſuſtain by his quitting his ſer- 
vice; if it appeared to be a ſtated agreement for damages, it might 


be another point: but at the time of giving the bond they were old 
all his prize money would belong to his maſter ; ſo there is nothing 


in equity to relieve, I will ſend it to be tried therefore in an action Meriton wer. 
at law, as I did in another caſe, unleſs they compound it; but, I Horaſty Ante. 


think, the balance ſhould be in the boy's favour. 
The ſhare being 1200 J. the maſter accepted 5- J. 
| Na 


— , 


% CASES Argued and Determined 


. No coſts as between them ; but the coſts of the managers to be 8 
deducted out of the Pini s ſhare. 


Caſe 48. Davies 565 Baily, Ne „ 1747-8. 


8 HE teſtator, having made an abſolute bequeſt to his wife of a 
will a wife | watch and other things given her by any of her relations, and 
ny Tg the uſe of the family pictures for life, gives all the reſtand reſidue of 
. his perſonal eſtate to truſtees, to place it at intereſt, and permit the 
cording to 6a- wife to receive the intereſt to her uſe during her natural life, and 
I diſtri- after her deceaſe then the ſaid reſidue, and all ſecurities thereof, to 
: ſuch of his relations as would be intitled thereto by the laws in 
force of diſtribution, to be divided as the ſaid laws direct. By an- 
other clauſe he directed, that whoever commenced a ſuit againſt the 
wife or truſtees during her life, ſhould have no part of the real or 
perſonal eſtate ; but that their part ſhould go among ſuch other of 
his relations, as the ſtatute of diſtribution . appoint, to be 

equally divided ſhare and Tre alike. 


The general queſtion was, ee the widow was intitled, not 
only to the whole ſurplus of the perſonal eſtate for life, but allo to 
a moiety thereof * * 


LORD CHANCELLOR. 


The queſtion depends on the clauſe of the bequeſt of the reſidue, 
and on the intent of the teſtator from the whole frame of the will: 
the intent is plain; the only conſideration being, whether the 
teſtator has uſed proper words to expreſs it. Here is firſt an ex- 
preſs eſtate for life; which is not to be enlarged by ſubſequent i im- 
plication; for that it muſt be very plain. Relation is a very gene- 
ral word, and takes in any kind of connection; but the moſt com- 
mon uſe of it is to expreſs ſome ſort of kindred either by blood or 
affinity; though properly by blood. The teſtator certainly does 
not uſe it in the general ſenſe, nor in the vulgar ſenſe; becauſe he 
refers it to the ſtatute of diſtribution; which has nothing to do with 
affinity, but blood only. Then does it take in the wife ? It cannot 

be faid there is no relation between huſband and wife; but the 
queſtion is, whether it be ſuch relation, as is here meant? He men- 
| tioned the ſtatute of diſtribution; it certainly means relations in» 
cluded in the ſtatute by next of kin, which words are in both the 
clauſes thereof uſed in oppoſition to a wife; kindred meaning of the 
ſame family and kind with the inteſtate. But this is not deciſive 
in the preſent caſe; it muſt receive the ſame conſtruction from the 
other part, where he gives it after the deceaſe of the wife, and 
puts her out of the caſe. It were abſurd to ſuppoſe, he meant the 
wie's executors to take with his relations: but it reſts not here: 
1 the 


in the Time of Lord Chancellor Hazpwiees. © 8 8 


the whole frame muſt be conſidered; which was to give the 
wife a preſent maintenance, and an uſufructuary intereſt; and his 
veſting the whole in truſtees ſhews, he did not intend the ab- 
ſolute property of the moiety in the wife; the creating the truſt 
being merely to preſerve the intereſt to thoſe, who were to take 
after her death: otherwiſe he would have have given her that moie- 
ty abſolutely before creation of the truſt; and where the other 
conſtruction to prevail, the family pictures would after her death be 
divided among her executors as well as the relations: in the lat- 
ter clauſe he certainly meant other relations beſides the wife ; other- 
wiſe according to the ſtatute the wife ſhould have one moiety, and 
the reſt be ſhared. The intent therefore was, that the wife ſhould 
have the whole for life only: the other conſtruction would be 


ſtrained, and contrary thereto. 


Miller ver/us Faure, February 10, 1747-8. Caſe 49. 


TT Homas Jennings deviſed the ſurplus of his perſonal eſtate to his 

brother and his heirs; and in default of iſſue at his death, then 
to be equally divided between his two fiſters or their heirs, The 
brother died in the lite of the teſtator leaving a ſon. * 


Tt was infiſted, that, as the brother's repreſentative could not 
take, it ſhould go over to the fiſters. 


But Lord Chancellor held, that the contingency, upon which 
they were to take, never happened; and it was the ſame as if it had 
been upon a ſtranger's death, to whom nothing had been given be- 
fore, who died in the teſtator's life leaving iſſue. Therefore it muſt 

be confidered as an undiſpoſed part, and go according to the ſtatute 
of diſtribution. | 


Millar ver/us Turner, Hilary Term, February 11, Caſe 50. 
: ; 1747-8. : - 


. marriage articles it was recited, that the grandfather had given 
a bond for 2000 J. to be raiſed for ſuch child or children of the 

marriage, as ſhould be living at the death of the father or mother: 
in default of children, to executors of huſband. 


The queſtion was, whether a child born after the death of the a poſthumus 


father ſhould be within this proviſion, and have a ſhare with the child within a 
reſt | | 5 proviſion in 
z marriage ar- 


ticles for ſuch children of the marriage, as ſhould be living at the death of the father or mother. 
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Caſe 51. 


CASES Argued and Determined 


LoRD CHANCELLOR, 


| There are many caſes, where a ; poſthumous child is confidered as 


in eſſe, as to take by deviſe, to be vouched in warranty. There was 
a diſtinction, that, where the eſtate veſted by purchaſe, an infant 
born after ſhould never deveſt it; according to the maxim of the 


common law, that an eſtate by purchaſe muſt veſt eo in/lante, that 
the laſt eſtate determines, But in Reve v. Long, the Houſe of 
Lords thought this hard ; and therefore an a& of parliament was 
made with a rettoſpect to allow ſuch deviſe ; which was an un- 


uſual thing to do for a particular caſe. A bill has been brought in 


fivour of ſuch infant to ſtay watle, and an injunction granted: the 
deſtruRion of him is murder; which ſhews, the law conſiders ſuch 
infant as a living creature: in all caſes relating to his advantage he 
muſt be conſidered as in ee, according to the rule of the civil law; 


ſo on the ſtatute of diſtribution he ſhall be conſidered as living ; the 
intention being to provide for all the children; and if that be ſo, 


the ſame reaſoning will hold in a marriage- ſettlement, where the 
intention was to provide for all the children of the marriage. This 
caſe differs from Muſgrave v. Parry, 2 Ver. 710; for the teſtator 


there might have the relations, he knew, only in view; as he might 
have had a particular kindneſs for them : but on a marriage agree- 
ment, where a proviſion is making for the iſſue of that marriage, 
it it impoſſible they ſhould intend to exclude any child on the ac- 
cident of his not being born till after his father's death. Suppoſe 
in this caſe a bill had been brought in the life of the grandfather, 


to compel him to give ſuch a bond: ſhould it not have been di- 


rected to be divided among all the children, whether born before or 
after the father's death? and the conſtruction muſt be the ſame 
now, as it would have been in life of the grandfather: and I found 


myſelf a good deal on this; for ſuppoſe before the ſtatute of 10- 
© 11 Wm. z. which eſtabliſhed a contingent remainder to a child 


not in efſe, if there had been articles to ſettle, and a poſthumous 
ſon not mentioned ; yet the court would have carried it on. This 
caſe too is ſtronger, as there is no other proviſion for the children 
of the marriage, it is to be conſtrued liberally : otherwiſe, if there. 
was no other but this one child, he ſhould take nothing. 


Troughton verſus Troughton, February 23, 1747-8. 


Settlement is made by a father upon the marriage of his ſon, 


with a covenant that it ſhall be free from any incumbrance ; 


in conſideration of which, the fon covenants to reconvey part of 


the cſtate after the father's death, or to pay 300 J. to ſuch perſon 


as the father ſhall appoint, The father created an nee of 
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. 2001, by mortgage; and afterward appoints 300 J. to his daughter, 
and dies. 5 1 | : 


The fon brings a bill to have the eſtate diſicumbered of that 
mortgage : and alſo to have a bond of the father's to the mort- 
gagee delivered up, and diſcharged out of the aſſets of the father. 


LoRD CHANCELLOR. 


: The plaintiff has a plain equity to have the eſtate diſincumbered of 


the mortgage brought on it, in fraud of the marriage-agreement. 


As to the bond: where the mortgagor of an eſtate, either be- Morgogee 
fore or after the mortgage, contracts another debt with the mort- Bs 
gagee, for which he gives a bond, and dies, and the equity of a bond by 
redemption deſcends to the heir at Jaw, a court of equity will ant Spi, 
permit the mortgagee to tack the bond to the mortgage ; becauſe 8 
otherwiſe it would cauſe an unneceſſary circuigy, and the heir at Not againſt 
law is debtor for both : but where the perſon claiming the equity of 1 
redemption is as a purchaſer for valuable conſideration, there is no fideration. 
right to tack the bond to the mortgage; becauſe the eſtate is not 

liable to the bond-debt. Though the plaintiff is intitled to be in- 
demnified as againſt the father, for what he is bound to pay by 


the father's bond, yet he is intitled only out of the father's aſſets. 
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Then the queſtion is, how far this 3001. charged on the eſtate 
disjunctively, is liable to indemnify the plaintiff? He is intitled to 
be reimburſed out of this 300 J. and intereſt, if the father's eſtate: 
is not ſufficient, The ſon's covenant was part of the conſideration 
moving from him for the ſettlement made on him by the father; 
in fraud of which was the incumbrance made : and the queſtion 
is, whether any perſon claiming from the father ſhall take back this 
eſtate or 3oo/. out of it; without letting the ſon, who is a pur- Agreements 
chaſer, have the benefit of the ſame agreement ? which would * 
contrary to the rules of all agreements, that they muſt be perform- 
ed on both ſides. But it is ſaid, that this differs, becauſe the intent 
was to provide for the fiſter of the plaintiff by this 300 J. who 
ſtands equally in the light of a purchaſer for valuable conſideration 
as the plaintiff; and that therefore, although the father has broke 
the covenant, yet this ſhall not be taken from the daughter, who 
muſt be put on the fame foot as children, from whom nothing can 

be taken; but reſort-muſt be had to the aſſets of the perſon making 
the ſettlement ; and that is true : but here the daughter was only in 
a ſecondary light; it being for the father's benefit, who might di- 
rect it to be paid to a ſtranger; by whom it could not then be 
claimed by voluntary appointment from the father, letting this in- 
cumbrance remain, It is like the caſe of a purchaſer diſcovering 
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my. CASES Argued and Determined 


Purchaſer dif. an incumbrance, who ſhall retain ſo much for it, as remains in his 
incambrance hands: and this 300/. being part of the conſideration of the ſettle- 
may retain ſo ment, is in the fame light. 

Wenn would have been put ſo; for ſhe was in the power of the father; 
and there is no other way of making the father to have acted fairly, 
but by conſidering this mortgage as an appointment of ſo much; 
the father's aſſets muſt be firſt applied, and if not ſufficient to ſatisfy 


both the bond and mortgage, the plaintiff is intitled to retain out of 


the 300 /. the remainder whereof to go to the appointee. 


\ Caſe 52. Shifh verſus Foſter, & e con. February 26, 1747-8. 


Conveyance Il E bill was to ſet aſide a ſtated account and releaſe, obtained 


of 30 einne to from the plaintiff on his coming of age, by the defendant, 


which defen- _ . . 818 ; bona . 
dant is intit. his guardian and executor to his father, without delivering an in— 


led in equity, yentory, or laying vouchers before him. It was admitted that there 
were falſe recitals, and ſeveral errors therein; and a general account 


ſuſpended rill 
an account of ; 
the reſt of was directed. 

the eſtate ta . 

ken, from the danger of the plaintiff's loſing his demand. 


The croſs bill was brought for a copyhold eſtate, to which the 
defendant Foſter was intitled by agreement with the plaintiff's father 


for 800]. though it was not furrendered. 


The queſtion was, whether it ſhould be immediately taken out 


of the hands of the plaintiff, or not till after the account taken; as 


it was inſiſted for the plaintiff that it ſhould not, becauſe both parties 
being obliged to come into a court of equity, thoſe who will have 
it, muſt do equity: and it was equal equity that the defendant 
ſhould make ſatisfaction for any part of the eſtate come to his 
hands, as that the plaintiff ſhould convey the eſtate come to him. 


LoRD CHANCELLOR, 


The rule that That rule does not hold throughout: ſo as to tack things together 
he who will Whick are independent in their own nature; but wherever the court 


have equit . : | : * 
8 it can do it, they will lay hold of any circumſtance for it: and here 


| holds not ſo as there js danger of the plaintiff's loſing his demand, if the eſtate ſhould 
to tack lose be taken from him, the defendant having frequently abſconded; 


ther things in- : g i ; | 
dependent, but Which makes it very like the caſe of Jacobſon v. Hans Towns, (or 


15 or” wt merchants of Aimaign) of part of whole eſtate the plaintift Faces- 
any circum- ſen and his family bad been letices, and negotiated it for them. 
lance for it, They brought an cjectment to recover, when the leaſehold eſtate 
ws 206 gt was expired. Tacobſen objected, that he was a creditor in a long 
living abroad. account for negotiating, Ec. and brought a bill, that they ſhould not 
take the eltate from him, till he received ſatisfaction for his demand; 


and an injunction was granted by Lord Macclesfield, and continued 


OT — 


If it was intended for the daughter, it 


in the Time of Lord Chancellor Hax D WISE. ” 9 


by Lord King: not that be had any real lien on the eſtate; but 
from the difficulty of his getting ſatisfaction, if this eſtate was taken 
from him, as they were a corporation reſiding beyond ſea: there- 
fore they were reſtrained from recovering. The ſame reaſon weighs 
here as there; and the conveyance muſt be ſuſpended till the ac- 
count is taken: nor ſhould Filter have a ſpecifick performance of 
the agreement, till he has accounted for the reſt of the eſtate, 


Tilburgh verſas Barbut, March 2, 1747-8. Caſe 53. 


Man deviſed to his ſon and his heirs: and if he died without Deviſe to ore 


heirs, remainder over to another, who was half brother to and his heirs; 
and if he died 


the firſt deviſee. y | without heirs, 
, remainder to 


kl half brother; the deviſe a 1 and the remainder void. 


A queſtion was made, wh the firſt Rindt was in fee, or 
in tail ſo as to let in cha remainder? and it was inſiſted, that the 
doctrine, which excluded the half blood from inheriting, was with- 


out any ground. 


Lord Chancellor allowed that: but ſaid, this was a plain caſe; Tyte v. Wil- 


iB and one of thole points which the court will not ſuffer to be argued, lis. Talb. 1. 
1 as being determined before: that he believed in all the caſes, where 

1 a fee is mounted on a fee, the teſtator intended it ſhould go over, 

1 | but did not uſe proper words; and that he muſt conſtrue it heirs 

7 generally, unleſs there were ſome words in the will to reſtrain it 

1 to iſue; nor could he go on the preſumption, that the teſtator did 

"oF not know the law: this was a devite over to a ſtranger, as the 

= law conliders him, and who could not in any event inherit as heir 

1 to his brother. The bill was therefore diſmiſſed. 

" 8 Mendes ver/::s Mendes, March 11, 1747-8. Caſe 54. 
3 Learo Mendes, May 8, 1728, made his will in this manner; Sons, by a rea- 
1 1 give 60007. to one daughter, and 5000/. to another; and 2328 


if either or both die before marriage or 25, the legacy with the their father's 

increaſe or intereſt ſhall go equally to and among my two ſons M. will, intitled to 
and J. and I direct, that my wife ſhall have the education and main- areas. pong 

tenance of my children: and all the reſt and refidue of my eſtate portions or an 
both real and perſonal, I give to my ſaid two ſons equally ſhare and 28 

ſhare alike; and in caſe of the death of either of them, the whole reſi- = — 

due to the ſurvivor: if both die without leaving lawful iſſue, then the words did 
half to my wife, and the other half to my two daughters equally, 6 
their iſſue; and for want of ſuch iſſue, to the ſurvivor: and if all 

my four children die without leaving iſſue, then to be divided 

among collateral relations!“ There was a memorandum in the con- 


Vor. I. TT Aa cluſion, 
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cation, acfiring 600/, per Ann. ſhould. be allowed to his wiſe, 
for the children's maintenance, 1007. for each girl, 2001. for each 
boy; and in caſe of the death of any of the children, the inheritor 
or inheritors are to pay their ſhares or Papen, oy that the ſaid 
6201. per Ann. ſhould nor be deficient, 


The ſons having attained ewenty-one, brooght a bill to have their 
portions paid to them, not to any conungency. 


It was iel V was no real eſtate. 


REP 
1 
1 


3 — 945 
. 


LorD CHANCELLOR, 

This is a very incautious will, and it is difficult to find ſuch a 
conſtruction, as upon all the parts of it will ſatisfy one's mind: but 
this foundation muſt be gone upon ; that it is a will by a fathec 
making proviſion for his wife and children; in which he muſt be 
preſumed, unleſs there are expreſs words to the contrary, to make 
ſuch a one, as would anſwer an advancement and portion: otherwiſe 
it were to ſuppoſe him to act unnaturally. In order thereto, if the 
words will bear it, ſuch a conſtruction muſt be made, as will 
enable them thereby to provide for a wife and children ; otherwiſe it 
would not anſwer a paternal diſpoſition. In this view to conſider the 
will, the firſt difficulty ariſes on the clauſe diſpoſing of the reſidue to 
the ſons; and on the death of either to the ſurvivor; what is the 
meaning of thoſe words, and the contingency there deſcribed ? The 
ſons were then extremely young; it is admitted on both ſides, that 
thoſe words muſt receive a reaſonable conſtruction, and be refirained | 
to a death under particular circumſtances; and mean not a death 
at any time and under any circumſtances; becauſe he knew by 
the courſe of nature, they muſt die, and might live long and 7 
have children; in which caſe he could not intend it. It is con- bY 
tended for the plaintiffs, that the true conſtruction is, that they I 
are tied up to a death without iſſue in the life of the teſtator ; but 
that could not be meant; becaule in all the proviſions of the will, 
where he uſed thoſe words, he means after his own death, and after 
his will takes place; as is plain, where he gives the portions to 
the daughters reſpectively, &c. of which there could be no increaſe 
or intereſt till after his death. Another conſtruction infiſted on for 
the plaintiff's is, that it ſhould be confined to a death without iflue 
before twenty-one, then to be veſted, divided and paid: to which 
it is objected, that although that would be a reaſonable conſtruc- 
tion, yet there are not words to warrant it, but upon the whole 
that is the true conſtruction; for the teftator, wherever he uſes 
thoſe words, means a death of the children before ſuch time as 


they would want their portions: - this conſtrucion ariſes alſo, where 
he 
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he directs the maintenance; being a declaration of his will, that A direction 
the wife ſhould have the education of the children; which I 33 chat 
think, might amount to a deviſe of the guardianſhip, (though it is ſould have 
not neceflary to determine that), and then it would be clearly till the education, 
they arrive at twenty-one, But it muſt receive the ſame confiruc- ere 
tion, although it ſhould not amount to a deviſe cf the guardianſhip. the guardian- 
It is true, that a guardianſhip in /ocage determines at the age of four- hip. 

teen, but here are no /ocage lands; therefore it will import a guardian- 
ſhip till twenty-one, Then the diſpoſition of the will muſt be altered, 
and the memorandum inſerted here, where he d'rects the maint:- 
nance; for it is not a codicil or diſtin inſtrument, but one entire in- 
ſtrument, and would have been irtzrlined, had there been room: the 
meaning of it was to keep up the fund 600/. per Ann. entire, although 
ſome of the children ſhould die during their minority, The inheri- 
tors, who were to make it up, mean thoſe who took the ſhares as 
furvivors of thoſe dying; the death of any children there is clearly 
before twenty-one: the effect then, that this will have on the next 

clauſe relating to the reſidue is, that it muſt be conſtrued in the 
| ſame ſenſe as he has uſed juſt before; which will alſo anſwer all 
the intent of the father. In this clauſe of maintenance, I take in 

the marriage of the daughters; which would determine the guar- The guar- 
dianſhip of them, though not of the ſons: as was adjudged in the 1 
caſe of Lord Shafteſbury : but there are beſides, the werds without On by 
leaving lawful iſſue ; and death there in every part muſt be con- marriage, not 
fined to a death before twenty-one, in the caſe of the ſons ; or before {2 of o. 
marriage in the caſe of daughters, Theſe words explain alſo the 
former death without iſſue; ſo that if they had married before tweaty- 
one, and had lawful iſſue, the portion ſhould not go over. All 
the contingencies then being our of the caſe, and the ſons having 
attained twenty-one, they are intitled to their portions : the other 
conſtruction would be harth, and hinder them from making any 

proviſion for a wife; and therefore it is very happy that that memo- 
randum was added, | 


Benſon ver/us Dean and Chapter of York, March Cate 55. 
. 1747.8. 


Queſtion aroſe upon the conſtruction of the ſtatute 29 C. 2. 8. Conftrudion 
made for perpetuating the augmentations of poor vicarages, 7 22 ; 
and upon the facts, how far they enabled the plaintiff to avail him- 3 
{elf of that conſtruction, ſo as to be intitled to the benefit of ſuch mentation 
augmentation, which was in this caſe reſerved in general words: *f Pos vi- 
— f . i g cara ges. 
and it was proved that it had been conſtantly paid from 1661 to 


1743, to the vicar of this pariſh, 
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CASES Argued and Determined | = 


Lony CHANCELLOR. | 


By the Vacancies happening i in the church 8 upon the 


great alteration of the conſtitution by the ſequeſtration and ſale of 


them, there were great eſtates and incomes likely to ariſe to the 


perſons who ſhould then fill thoſe incumbrances: it was therefore 
not to be wondered at, if a diviſion was ſought after: but the 
coming of theſe great fines to the preſent poſſeſſors was not the only 


reaſon for the augmentation; not extending to the ſucceſſion, 


which would ſtill be confined to the referved rents: but there was 
another reaſon; becauſe the inheritance of theſe eſtates were greatly 
improved by being purchaſed by private perſons, as particularly a 
great one by Chief Fuſtice St. fohn. It was therefore proper, they 
ſhould be under obligation to apply it to augment poor vicarages. 


That produced the King's letter, upon which the act was afterward 


made; the conſtruction whereof | is to be canſidered. 


In this church it i to be Renens, and in ſeveral. others, that 
ſuch reſervation was made upon the leaſes, then granted by way 


of augmentation, as was moſt natural to give it to poor vicarages 


impropriate. It was originally the regular clergy that plundered | 


the church, although by the diſſolution of monaſteries it came into 


the hands of the laity. Upon the nature of this reſervation, the 


terms of the act, and the fact of conſtant payment, I think, there 


was an appropriation for the augmentation of the vicarage in queſ- 
tion. The act ſuppoſes, the reſervation might be made differently; 


in ſome appropriated, in others not: it intended to eſtabliſh ſome 


of theſe reſervations, where the reſervation was not made to the 


vicars or curates, as the recital of the preamble ſhews, The queſ- 


tion then is, whether this appears to be intended to be reſerved for 


the benefit of the vicar or curate, though not reſerved to him; the 
act intending to take in not only caſes of exprels reſervatiop, but 


alſo of intent: and here that conſtant regular payment for ſo long a 
time, is the ſtrongeſt evidence poſſible, that it was fo intended. Ano- 
ther clauſe in the act appears to be intended for ſome caſes, where 


there had been a general reſervation and an agreement for application 
of part for the augmentation of ſome poor vicarages; within 


which clauſe this ſeems a caſe intended to be brought; and ſuch 
| uſage of payment is the ſtrongeſt evidence of ſuch agreement. Ano- 
ther clauſe is material, vz. That if a queſtion ſhould ariſe con- 


cerning the validity of ſuch grants, ſuch favourable conſtruction 


{hall be made for the benefit of the vicar, as has been made in com- 
miſſions for charitable uſes, which, I think, 1s the ſame as I have 


made here. I know but one caſe upon this act, in 3 Lev. 82. 


which I mention for the particular manner of declaration, and ſuch 
as I never ſaw, (quam pene ſe habet) which the cou t allowed of 


there. The dean and che ter might be temf ted to take theſe aug- 
2 | mentations 
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in the Time of Lord Chancellor Hazpwicse. 


mentations to their own livings; I do not ſay they have done it, but 


it would be inconvenient to leave them ſuch a power, and ſafer to 


pia them down: upon the whole, the plaintiff and his ſucceſſors 
are intitled to the benefit of this augmentation; and it is not in the 
power of this body to diſappropriate it, and give it to any other. 


The rule, upon which the commiſſioners for poor vicarages upon 
the ſtatute of Queen Anne have gone, in judging what is a poor 
living, is to value only the certain tithes the vicar was intitled to, 
not the uncertain; ſuch as in towns where it depended on his good 
behaviour. 9 5 


Revel verſus Watkinſon, June 11, 1748. Cale 56. 


93 


OObert Revel deviſes his eſtate in truſt out of the rents and profits Deviſe, ſub- 


to raiſe by leaſing, mortgage, or ſale, enough to pay what his Ie to pay 


perſonal eſtate ſhould be deficient to pay: and ſubje& thereto in 
truſt for his only daughter in ſtrict ſettlement, remainder in ſtrict 
ſettlement to his brother ; remainder over. ER, 


to let it charge the remainder, =» 


The eſtate deviſed to the daughter was not ſufficient to keep 
down the intereſt during the life of the mother, who had a jointure 
upon the eſtate by a prior ſetttlement: although, upon her jointure's 
falling in, it was more than ſufficient, But the mother living two 
years, an arrear of intereſt accrued. 


The daughter married the defendant Pegg, and died without 
iſſue. The brother of the teſtator brought this bill to have 4001. 
which bad been paid by the truſtee to the defendant Pegg, applicd 
in payment of the debts. 8 | | 


Lord CHANCELLOR. 


| Two things are very plain. Firſt, that originally, and according 


to the nature of this truſt and courſe of this court, the plaintiff has 
a right to have this 400 J. ſo applied: but ſecondly, it is as plain 
on the part of the defendant, that though the whole eſtate is liable 
in reſpec of creditors; yet, as between tenant for life, and him in 
reveriion, the tenant for life is only obliged to keep down the in- 
tereſt : for the court will not conſtrue it ſo as to exhauſt the profits 


during his life, without ſomething particular. The word lea/ing 


makes no difference; morigage or /ale coming after: and where- 


ever thoſe words are inſerted, there is no inſtance of the court ob- 


Toth. B b liging 


acies, to 2 
ughter in 
ſtrict ſettle 
ment, remain 
| | | der over, the 
eſtate not ſufficient to keep dewn the intereſt during the life of a jointreſs by a prior ſettlement, though 
more than ſufficient afterwards, the jointreſs living two years and for life, arrear accrued : the whole profits 
during the daughter's eſtate L. ſhall be applied to keep down the intereſt ; the ſurplus ariſing on death of the 
- Jointreſs being accruer to the ſame truſt eſtate, muſt be applied to anſwer the former deficiency, aud not 
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94 CAS ES Argued and Determined | 


liging a tenant for life to do more than keep down the intereſt, | 

unleſs there are particular directions, that all the profits ſhould be 
; ns 4 applied. The reaſon of the determination in Toy v. Gilbert, 2 Wm. 
be lowed a 13. Was, that although the words rents and profits, uſed generally 
maintenance without more, imply a power to ſell; yet the teſtator had there 
during life of explained and reſtrained it by the ſubſequent word /cafing : but no 


h treſs; 
"oo =; doubt was made, that if the words mortgage or foie were — 5 ho 


child unpro- inheritance ſhould have borne the burthen. 


vided for. 


The next queſtion, though new in ſpecie, is alſo clear: whether, 
here being compriſed in the truſt an eſtate in poſſefſion, and alſo 
in reverſion (upon the death of the jointreſs) which, when it fell 
into poſſeſſion, would be liable to the ſame truſt, the tenant for life 

is bound to keep down the intereſt only, as the profits came into 
poſſeſſion from year to year: or whether the whole profits, as far 
as they will go, during the eſtate for life, ſhould be ſo applied to 
anſwer the deficiency i in the mother £ life? 


| Secondly, taking i it either way, whether the daughter was intitled 
, to any allowance of maintenance during the mother s life? 


7 As to the firſt : 1 am of opinion, that the whole o during 
the continuance of the eſtate for life, ſhould be applied to keep 
down the intereſt during that eſtate. It is only by conſtruction in 
equity, that tenant for life ſhould pay only the intereſt ; as other- 
wiſe the creditor would come upon him for the principal, If there 

is tenant for life, remainder for life, and during the firſt eſtate for 
life, the whole profits are not ſufficient to anſwer the intereſt of the 
debts, ſo that there is an arrear: I agree to what is ſaid for the 
defendant, that it ſhall be a charge upon the inheritance, when it 
is by the ſame ſettlement ; tenant for life being then only obliged to 
keep down the intereſt incurred during his own life: but that is not 
the preſent caſe, for here the mother's eſtate for life was by another 
fettlement ; during whoſe life the profits of the eſtate in poſſeſſion 
were not ſufficient to keep down the intereſt, but afterward more 
than ſufficier t. That ſurplus being an accruer to the ſame truſt eſtate 
mult be applied to anſwer the former deficiency; and the truſt muſt 
be conſidered as entire during the daughter's eſtate for life. Any 
other conſtruction would create inconvenience and confuſion ; for 
theſe truſt eſtates partly in reverſion and partly in poſſeſſion, are very 
frequent: and if tenant for life, upon eſtates dropping in, ſhould re- 
ceive the profits from the fines, and let our at arack=rent, without 
applying the profits to the arrears incurred before, there would be a 
great arrear upon the remainder man. Nay, were the eſtate acciden- 

s tally improved, it ought to be ſo applied: or if a loſs happened by 

tenants, the Pg coming in afterward ſhould be ſo applied. by 
2 


7 - wen 


in the Time of Lord Chancellor Hanbwiexr. gy. 


Bat then the daughter muſt be allowed a maintenance out of 

this truſt eſtate during the mother's life ; for the ftands entirely in 

the light of a child unprovided for during that time, and at the 
mother's pleaſure : and the court will not, in favour of a remain- 

der man, ſuffer all the ſurplus profits to be exhauſted to diſcharge 

the intereſt in exoneration of the eſtate, and leave a, daughter and 

Heir at law to ſtarve: for which I can cite a ſtronger caſe; that 

of Butlur of Woodball before Lord Harcourt, where, though it 

was in the caſe of a nephew, and all the profits of the eftate de- 

viſed ſubject to the truſt of payment of debts, yet the court held 8 
the uncle could not intend his nephew ſhould ſtarve; and directed a 
teaſonable maintenance to be paid him out of the profits; it appear- 

ing the creditors were ſafe, or iubmitting to it. Then ſurely the court 

will do it for achild, and when the diſtribution of it is in the power 

of the court: and a legacy to a child payable at a future day ſhall - 
carry intereſt, where it would not in the caſe of another perſon: and 
vpon this foot mult the account be taken. | | mY 


1 
a 


Arnot verſus Biſcoe, June 13, 1748. Ciuaſe 37. 


HE defendant Biſcoe ated as an agent for the other defendant Attorney on 

1 Stepbens; who wanting money, propoſed to the plaintiff the 8 
alc of a leaſehold eftate : the plaintiff entered into articles for it, ching wo the 
paying 5007. in part, for which ſum he took a bond from Stephens ; buyer an in · 
but before the execution of the conveyance, the plaintiff diſcovered 1 
that it was incumbered with a mortgage, on which there had been ſatisfacton: 


a decree of forecloſure in Chancery. ee . — 
| | erent Ir 


diſcloſing the 
ſecrets and circumſtances of his client. 


Whereupon he brought a bill againſt Biſcoe for the 5001. in de- 
fault of Stephens; charging that Bi/coe did not diſcloſe the incum- 
brance, but declared the title to be in every reſpect good, for which 
the only witneſs was the plairtitF's fon ; and it was denied by the 
anſwer of Biſcoe. | 


LORD CHANCELLOR. 


| There are two conſiderations in this caſe: Firſt, the general 

equity, upon which the plaintiff has brought his bill; which is not 

in ſpecie a common equity. Secondly, the queſtion of the fact: 

whether there is ſufficient evidence againſt the defendant to enable the 

court to make a decree againſt him, upon this principle of equity, 

that in tranſacting a purchaſe or bargain, wherever the buyer is 

drawn in by miſrepreſentation or concealment of a material fact 9 

or circumſtance, ſo as to be injured thereby, and that done with 

intention and fraud, he is intitled to ſatisfaction here? Which is the 

general principle, and is carried to a particular inſtance; * 
One 


- 
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done by any. perſon, who is attorney or agent, not only of the 
buyer but ſeller. 


The general cole is true with regard to all perſons having n 
in the eſtate; and alſo with regard to the attorney, agent, or ſolicitor 
of the buyer; having a truſt and duty. with his principal ; and is 
liable to make ſatisfaction, if participant in the tranſaction; as was 
partly the caſe cf one Cant, who was employed on both tides ; 
which often happens in purchaſes, although more frequently in 
mortgages, And if the attorney of vender of an eſtate, knowing of 
incumbrances thereon treats for his client in the ſale thereof without 
diſcloſing them to the purchaſer or contractor, knowing him a ſtran- 
ger thereto, but repreſents it fo as to induce the buyer to truſt his 
money upon it, a remedy lies againſt him in a court of equity: 
to which principle it is neceſſary for the court to adhere, to preſerve 
integrity and fair dealing between man and man; moſt tranſactions 
being by the intervention of an attorney or ſolicitor. I diſtinguiſh 
greatly between this and not diſcloſing the general circumſtances 
of his client, with the knowledge of which he is truſted, of which 
it would be improper to give notice: but otherwiſe. when dealing 
for the purchaſe of an eſtate. This principle is not to be doubted 
in the caſe of vendor himſelf, or of a perſon who had intereſt, 
knowing of the tranſaction or purchaſe: which was the foundation 
of the decree by Lord Cowper, where a mortgage was made of an 
eſtate tail, without ſuffering a recovery: the perſon who was iſſue 
or remainder in tail, was clerk to the attorney, and ingroſſed the 
conveyance, without diſcloſing his title, though knowing of it. 
Upon a bill for forecloſure, when he inſiſted on his title, the mort- 
gage was made effectual againſt him, on this circumſtance of privity; 
which was held fraudulent, without any other particular fraud ; al- 
though at the time of the fraud he was a minor about twenty, of 
ſuch an age as that his contract would not affect him. Then the _ 
connexion between an attorney and his client cannot be a ſtron 
excuſe for him, than the iſſue or remainder man in tail had in that 
caſe: it would otherwiſe be dangerous, it the attorney of vendor 
ſhould not diſcloſe ſuch incumbrances ; which is not diſcloſing ſe- 
crets, or the circumſtances of his client, but what the purchaſer has 
a right to know, This therefore is a good equity for the plaintiff 
_ againſt. Bi/coe in default of the other defendant, if it comes out ſo, 


The next conſideration js, whether there b ſufficient proof to 
bring this within this equity??? TENT.” 


But firſt, ſome objections muſt be taken notice of; that here 
the 500 J. was not advanced by the plaintiff on the credit or ſecu- 
rity of the eſtate; that therefore if the incumbrance was diſcloſed 
at the time of the conveyance, not of the articles; it is ſufficient ; 
which is true in ſome degree : but an general it is fair and right, 

that 
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| that it ſhould be diſcloſed at the time of the articles; for then the 


plaintiff might not have proceeded in his purchaſe: but taking it to 
be at the time of the execution of the articles, it muſt be where 
they are executed entirely; not where partly at the time of the ar- 


| ticles, and part of the money then advanced; for then it was as 


juſt, that the plaintiff ſhould know of the incumbrance, as it would 
be in general at the execution of the conveyance, 


But it is objected farther, that the plaintiff took a bond; but that 


Was for farther ſecurity: if a mortgage was made of this leaſehold 


eſtate, a bond would be taken; ſo that the taking the bond does not 
dier it... | | 


As to the material fact of equity, though there is but a ſingle One witneſs 
witneſs for the plaintiff, and that to be taken with the, connection vot ſufftient 


| i a | if denied pofi- 
between father and fon, it is evidence here; though not by another — 2 


law. But if this ſingle evidence is denied by the anſwer, there is not ſwer. 


ſufficient to decree upon, and the bill muſt be diſmiſſed, which is 
the rule: but the anſwer is not ad diem, the charge being poſi- 
tive, and the anſwer only to belief; which is not ſufficient to contra- 
dict what is poſitively ſworn: nor could he be convicted of perjury 
thereon. | | | a 


On the fact, upon which I doubt, I think the evidence not clear 


enough to make a decree; but will ſend it to law to be tried on two 


iſſues: Firſt whether Biſcoe, or any perſon concerned for him in 
the purchaſe, gave notice to the plaintiff of this incumbrance? Se- 
condly, whether at or before the execution of the articles and bond, 
or either of them, the plaintiff, or any perſon for him, was informed 
thereof ? © ed EE 8 


Le Farrant verſus Spencer. June 14, 1748. Caſe 38. 


e Saunders, captain of an Eaſt Indian ſhip, deviſed 1000 J. Deviſe by = 
a-piece to M. and C. to be paid at twenty-one or marriage; then ſes e 

gives them all his houſchold furniture, linen, plate and apparel what- —— 

ſoever; and in caſe of the death of either before marriage, every thing ven, plate and 


as before bequeathed, to go to the ſurvivor or their iſſue: I mean PPrel hat- 


ſoever, in- 


jf either of them die unmarried before me.” Then the reſidue he cludes only 
gave to be divided into fifths; two parts to M. and C. or their iſſue, what is for do- 


; ; | $ ay meſtick uſe, 
in default thereof to the ſurvivor or their iſſue, one part to V. S. or not ghar for 


his iſſue, one part to another brother, whoſe name he had forgot, or trade of mer- 
his iſſue; another fifth part to B. S. and her children. chandiſe, | 


The firſt queſtion was of the extent of the ſpecifick bequeſt; 

which it was argued, ſhould take in all plate whatſoever, India and 

dimity goods, and ſome rough diamonds, | | 
Vor. I. e Againſt 


— 


98 17 © AS E 8 Argued and Baan 


Againſt which was cited the Caſe of the Duke of Baar v. 
Lord Dundonald, 2 V. er. 


Lord .nl ſaid, That caſe depended on the locality of the 
deſcription; and directed this to be ſent to a maſter, to diſtinguiſh 
What goods he had for his own domeſtick uſe, and what for trade 
or inerchandiſe; without which it was impoſlible to determine of the 

extent of the bequeſt; for it clearly included only the former, 
according to the opinion of the Houſe of Lords, in Prat v. Yackſon, 
2 Wms. which decree was the ſtronger, becauſe of the words houſehold 
ſtuff; as alſo becauſe it was a conſtruction to be made of marriage 
articles, where the wife was a purchaſer, of what ſhe was to claim; 
here they are only voluntary. 


On the other part of the will, Lord Chancelhr took the tefiaton 8 
meaning to be, to deviſe to ſuch legatees or their iſſue, as he knew 
not whether they had children living or not; but to ſuch as he 
knew had children living, ke gave it jointly to them and their 
children. 


But was he not of that opinion, he could not conſtrue it ſo as 
to make it void; but would conſtrue the word or, and, and ſo veſt 
it in the parents, the fist takers. 


N. It was ſaid at the at to have bs determined by his lordſhip, 
that medals would paſs by a deviſe of money, where Kept with money; 
not where kept diſtinct. 


Caſe 59. _ Randal AS Cockran, June 17, 1748. 
Inſurer after HE King having granted general letters of repriſal on the 
Se Spaniards for the benefit of his ſubjects, in conſideration of 


ſtands in place 
of the aſſured the loſſes they ſuſtained by unjuſt captures; the commiſſioners would 


as to the goods not ſuffer the inſurers to make claim to part of the prizes, but the 

| 2 owners only, although they were already ſatisfied for their loſs by the 

proportion for in{urers; who thereupon. brought the preſent bill. 
what he paid. 

Lord Chancellor was of opinion, that the plaintiff had the 

plaineſt equity that could be. The perſon originally ſuſtaining the 

loſs was the owner; but after ſatisfaction made to him, the in- 

ſurer. No doubt, but from that time, as to the goods themſelves, 

if reſtored in Hecie, or compenſation made for them, the aſſured 

ſtands as a truſtee for the inſurer, in proportion for what he paid; 

although the commiſſioners did right in avoiding being intangled in 

accounts, and in adjuſting the proportion between them, Their 

commiflion was limited in time; they ſee Who was owner; 

TR 5 . Tis 


then paid to him, he therefore borrowed a ſum equal to it. 
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nor was it material to them, to whom he aſſigned his intereſt, as it 
was in effect after ſatisfaction made. 


Swynſen verſus Scawen, June 1 8, 1748. Caſe 60. 


CIR Thomas Scawen having three ſons, gives in his lifetime A debt by co- 


venantin mar- 


ooo l. to Lewis the elder; and upon the marriage of Lewis, Rs ares, 


| covenants to give or leave him 4000 l. more: but there is no men- and no men- 


tion of inte- 
reſt: the court 
would not re- 


duce it lower than 5 per cent. 


tion of any intereſt in the deed. 


To the two younger ſons he deviſes the ſurplus of his perſonal 
eſtate, and a real eſtate after the death of their mother: and to each 
of his children 200/. for mourning. 


Upon his death Lewis borrows 40007. from the plaintiff, and 
dies. The plaintiff as his adminiſtrator, brings a bill for a ſatiſ- 
faction out of the father's aſſets for the 4000/7. due to Leuis, and 


for the 200 J. legacy, with intereſt at five per cent. for both ſums. 


Againſt this it was argued, that the two younger ſons had a much 
leſs (hare than Lewis; and that the court ſhould not add to the 
inequality: this 4000 J. was not a debt on the eſtate, but ſhould 
follow the nature of a legacy; the rate of intereſt for which, where 
none is mentioned, is in the diſcretion of the court. 


LoRD CHANCELLOR, 


Had the younger children no other proviſion than the ſurplus, 
which is likely to come out ſo much below the ſhare of Leuis, I 


ſhould have endeavoured to have added to that ſurplus; but for what 


appears, they may have an equal proviſion with the other, by the 
remainder of a real eſtate, after the death of the mother, who is 
now very ancient. But had it been otherwiſe, this 40007. under 
the marriage articles, is not in the power of the court; not being 
a voluntary proviſion or legacy, or falling under any of the rules 
in which the court exerciſes a diſcretion; but it is a debt by cove- 
nant, affecting both real and perſonal aſſets; and for which an ac- 
tion at law might be brought, wherein a jury would have computed 


. Intereſt at five per cent. There is no ground then for a court of 


equity to vary the right upon a debt contracted for the moſt va- 


luable conſideration, marriage: but were there any colour for re- 
ducing the intereſt, there is the ſtrongeſt reaſon againſt it, vig. his 


borrowing of 4000/, at five per cent. which ſpeaks, that he was 
intitled thereto as a debt from his father's death; which not being 


As 


of perſonal 
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Legacy for As to th 200 J. legacy, the general rule is, that where there: is 


mourning out an ample perſonal eſtate, a perſonal legacy will carry five per cent. 
eſtate carried although the court ſometimes exerciſes more liberal diſcretion in 
5 per cent. caſes of younger children, or where charged upon land. If the 
court was always in theſe caſes to enter into inquiries, how much 
the perſonal eſtate would produce, it would be inconvenient ; al- 
though the court ſometimes does it in family caſes, where all ariſes 
out of the father's will, and all of the ſame kind, and a deficiency 
likely to happen: but this i is for mourning; which, if he has acted 
properly with reſpe& to his father, he has already expended out 
of his own pocket : and the Plain is intitled alſo to five ber cent. 


for this, 
Caſe 66. Clarke verſus Samſon, June 21, 1748. 
Where the A. Dies indebted; leaving a perſonal eſtate i partly in 
N leaſehold, which was ſubject to incumbrances by mortgage 


not inticled With covenant for payment of the mortgage money; having deviſed 


to have this this leaſehold, with other eſtates, to his Ion for life and after bis 


eſtate ſettled 
on che wares: Jeccaſe to the iſſue of his body, with limitations over; making him 


age diſincum- executor and reſiduary legatee. Not long after his death the ſon 
cher ber makes a ſettlement thereof upon his marriage; and deſcribipg him- 
* ſelf as heir and executor of his father, and reciting and referring to 
the will and the limitations therein, and reciting the intended mar- 
riage and jointure, grants and affigns this leaſehold eſtate to truſtees 
to permit him and his aſſigns to receive the profits during life, then 
to his wife, then to the iſſue male and female, then to ſuch other 
perſon who ſhould claim it by will of his father. After the death 
of him and his wife, their iſſue bring a bill to have an aſſignment 
by the truſtees; inſiſting that the ſettlement bring for valuable con- 
fideration, although there was no expreſs covenant to diſincumber 


it, their father had 8 bimſelf thereto, 


1 e 


There is ſomething ardicadar and ſpecial in this caſe; but upon 
the whole circumſtances the plaintiffs are not intitled to the relief 
ſought; which is ſought in prejudice of their father's creditors; for 
af it were otherwiſe, it would be immaterial to controvert this point; 
this leaſehold being perſonal eftate ; the reſidue of which the plain- 
tiffs are intitled to. As this ſtood or jginally on the will of the grand- 
father, this leaſehold being part of his perſonal eſtate was ſubject to 
"theſe mortgages; and the equity of redemption ſabje& to all the 
reſt of his debts, even by ſimple contract; but being ſpecifically 
deviſed, other parts of the perſonal eſtate ought to be firſt applied ; 
and if the father pays off the debts with his own money, he will 
have a right to ſtand in the place of the creditors to receive ſatisfac- 
tion out of aſſets. | 

2 h But 
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But then the queſtion ariſes of the effect of the father's ſettlement: 
and whether it gives a right to have the eſtate diſincumbered for 
the plaintiff's benefit. I am of opinion, that from the nature of it, 
they have not ſuch a right: I agree, that the father being executor 
might, according to the rules of law and equity, if he wanted mo- 
ney to pay, have fold and applied it to payment of debis, and the 
vendee might retain it againſt alt claiming under the will, if no 
fraud or colluſion. But the queſtion is, What was the intent of 
the parties in this ſettlement? They knew they were making a 
- ſettlement of the eſtate of the grandfatber; and muſt know, that 
this with other aſſets was liable to bis debts; and there being no 
. covenant by the father to diſincumber it, the intent was to leave it 
on the will, with regard to the iſſue of the marriagez and it ſeems 
to be made only to clear a doubt, whether the iſſue could take by 
purchaſe ? There is no ground therefore to oblige the father out 
of his own eſtate to diſincumber it: but it is ſaid, the word grant 
of itſelf imports a cevenant ; which it does at law: but that is where 
there is no particular covenant, which there is here; and there is no 
: inſtance where the court conſtrues that general word to diſincumber 
an eſtate, generally againſt every one, where there is a particular 
- covenant in that deed, which limits the operation of it, Upon the 
whole therefore, the intent was to take this eſtate in the manner 
left by the orandfather's will, ſubje& to his debts: but the father 
having paid them off, if the queſtion was between the plaintiffs 
and any perſon taking voluntarily under the father's will, who had 
made any other reſiduary legatee, I ſhould have thought, the 
plaintiffs had good right to have that perſonal eſtate ſo applied; 
but being between the Plaintiffs and creditors, and no covenant, (ex- 
cept what reſtrains the word grant) it would be a ſtretch of equity 
-toward injuſtice, ſhould the plaintiffs have this eſtate ſo as to leave 
their father's debts unſatisfied. 


Saville verſus Tankred, June 27, 1748. 


7 HE bill was brought for an account, and for-the delivery of ObjeQion for 
a ſtrong box, which was in the cuſtody of the defendant, , * 


and in which were found jewels and a note in theſe words, Jew- 
08 belonging to the Duke of Devonſhire, in the hands of Mr. Sa- 

ville; whoſe repreſentative the plaintiff was, and in whoſe poſſeſſion 
they had been 5 1695 to 1745. - 


An objeckion was made, that the Duke's repreſentative ſhould 
| have been made party, to ſee if he claimed them; becauſe it was 
ſaid expreſsly, that they were his, and nothing ſaid of an aſſign- 
ment to Savillie. 


Ver. 1 D d „ e 
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Lord Chancellor over-ruled the objection: for pawnee of a pledge, 


es Saville was, may bring trover or detinue at law for it without 
troubling himſelf with the pawner; for he has a ſpecial property. 
But ſuppoſe he was not pawnee, but had only the poficffion of them, 
and delivered them to another : that perſon has nothing to do with 
the Duke, Therefore let theſe jewels come into his hands which 
way they will, he may give the cuſtody of them to any one, and 
have them back without hurting the Dake or his repreſentative, 


Caſe 63. Marryat TTY Towaly, Jus”! 2% 1748. 


e 1 So Lias Pierce made his will 4055 13th 1724, and deviſed all his 
as his three = real eftate whatſoever and whereſoever, to truſtees in truſt to re- 
daughters at- ceive the rents and profits, and to make or renew leaſes, as occaſion 
dem pong ſhall require, and upon the uſual fines: and as ſoon as his three daugh- 
ages of 21, to ters Anne, Jane and Catherine, attained their reſpective ages of twen- 
i» convey ©. ty-one, to convey the ſaid real eſtate to them and the heirs of their 
-heirs of their bodies, and their heirs as jointenants, and to whom he gave and de- 
bodiesasjoint- viſed the ſame accordingly : and for want of ſuch iſſue, to the uſe of 
ppp Sing his brother Daniel Pierce of Cork for life; remeiader to truſtees 
ſtate but tobe and their heirs, during the life of his ſaid brother, to preſerve con- 
Free ok tingent uſes and remainders; with other remainders over. He di- 
conveyance rects the reſidue conſiſting of perſonal eſtate, among which he in- 
muſt be at cludes the rents and profits of the real eſtate, to be received by the 
x 4 850 truſtees, to be paid to and among his thiee daughters equally ſhare 
croſ7 remain-and ſhare alike reſpectively, at their reſpective ages of a or. 


ders. marriage, which ſhall firft happen, 


In a codicil he ſays, that to prevent any diſputes about the ages of 
his daughters, they were born on ſuch days, as he there : Mentions, 
and their ages to be computed from thence, 


The youngeſt daughter fareiving her: ſiſters, brought this _, to 
have the whole for lite, 

For plaindf Jointenants being a proper known word in law, 
ought to be conſtrued, and a conveyance made accordingly, as far 
as the law will admit: 2. e. jointly for their lives with ſeveral in- 
heritances: but this ſeveralty is not from the teſtator's intent, who 
would have made it joint throughout if the law permitted it, but 
f. om neceflity. The expreſs word jotntenants muſt have its opera- 
tion, whereas it will be rejected, if they are not conſtrued jointe- 
nants for life: and it muſt be carried back to the words three daugh- 
ters; for it can have no effect on the word heirs generally, or heirs of 
their bodies; and if it had been ſo expreſſed, there would be no doubt. 
If conſtroed otherwiſe, upon the death of two daughters without 
iſlue, their thares would $9 over to the remote relations in re- 

: mainder 
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mainder during the life of the other; to prevent which inconve- 
nience the court often adds words, or changes or into and. In Bar- 
er v. Giles 2 Wms, there were words both of jointenancy and in 


common, and the court directed, both ſhould be ſatisfied, In 


| Tuckerman v. Jeſferies the deviſe was of all his eſtate to two nieces 


E. and J. to be equally divided between them; and from and al- 
ter their deceaſe, to the right heirs © /. Although the words were 


ſtrong to make a tenancy in common, Holt, C. F. held it a join- 
tenancy during their lives; becauſe if they ſhould take by moieties, 
it might happen that the right heir of F. ſhould never take the 
whole: here the conveyance was to be made of the whole and to all 
the three daughters; for the words import one conveyance; ſo even 
if they were to take in common, three conveyances would not be 
neceſſary, In the diſpoſition of the perſonal eſtate the teſtator 
| ſhews he knew how to make uſe of proper words, where he in- 
| tended a tenancy in common, there being more than two daugh- 
ters, there would be no croſs remainders: and the teſtator might 
have intended by this jointenancy to prevent a tenancy by the 
courtely, Foe ES = 


For defendants, the children of one of the deceaſed daugh- 
ters, and the huſband and children of the other, it was -argu- 
ed, that the daughters ſhould be tenants for life of their ſhares, 
and that the heirs of their bodies thould not take by limitation but 


purchaſe, by way of remainder. The words require a conveyance 


of the legal eſtate to each daughter at twenty-one; otherwiſe the 
material word reſpective muſt be rejected. The law in ſome caſes 
will admit the tranſpoſition of words; but not to make jointenan- 
cics, which are odious in law. Soine of the daughters were mar- 
ried in the teſtator's life, and there being a proſpect of their having 
iflue, he could not intend the whole ſhould go to the ſurvivor, 


LoRD CHANCELLOR. 


There is certainly ſome obſcurity in the preſent caſe, ariſing from 


the inaccurate drawing of the will; the rather becauſe the drawer 
has uſed ſore legal terms without meaning them in the legal ſenſe, 
And the court, not being able to give each word its ſtrict legal ſenſe, 
muſt therefore find out the conſtruction, ſo as to anſwer the rea- 
1onable intent, which the teſtator muſt be ſuppoſed to have had, of 


providing for his daughters and their families, It happens luckily to 


aſſiſt the court, that the drawer of the will has inſerted directions 
for the truſtees, to convey ; and whenever there are ſuch ditections 
for the truſtees in whom the legal eſtate of the fee veſted, the court 
Has held it in its power to mould it ſo as beſt to anſwer the intent 
of the teſtator; and not ſo as to fulfil the words of the will; which 
has been always the rule in marriage articles: and if that was this 
caſe, there would be no doubt: but even on wills, the court has 
uſed tne fame latitude, as on Sir 7cbn Maynard's will. Lord Cow- 

| . | | | fer 
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per took airbags of ſuch a direction, and thereby thought bin⸗ 
ſelf warranted to inſert truſtees to ſupport the contingent remain- 
ders: and this is the ground of the diſtinction (if a true one) of 
ſame words receiving a different conſtruction in caſes executory and 
executed. As to the intent, the firſt queſtion, in order to deter- 
mine the ſenſe of the ſabſequeht words, is, at what time the con- 
veyance is to be made, whether all at once upon the youngeſt 
daughter 's attaining twenty-one, or ſeverally at their reſpective 
ages of twenty-one? And I am of opinion, that the intent was, 
that the truſtees ſhould convey each daughter's particular ſhare 
to her at twenty-one, and not wait till the youngeſt attained 
twenty-one, Taking it upon the words, reſþefive is generally a 
word of diviſion and diſtribution ; for they muſt attain their ages 
at different times. This would be a proper conſtcuction, if it ſtood 
here; but. it is ſtrengthened by the other parts of the will and co- 
dicil, as in the diſtribution of his perſonal eſtate, and what he had 
tranſubſtantiated from his real eſtate; for the conſtruction in both 
clauſes mult be the ſame, although he has not repeated the word 
reſpective in the former clauſe: and this is confirmed by the co- 
dicil; which, as he . poſſibly might know, that the ages of his 
„daughters were not regiſtered, he meant as a declaration of their 
ages, to ſhew when all the truſts of the will ſhould! be performed, 
and is therefore indicative of his intent. Then the effect this will 
I have upon the . ſubſequent: limitations, is, that they muſt be con- 
4 c | ſtrued conſiſtently therewith, which a joint eſtate is not; for if 
| their titles come at different times, and by different conveyances, 
they cannot be joint: and it were ſtrange, that the teſtator ſhould 
4 mean, that all theſe three ſhares ſhould ſurvive to the youngeſt for 
þ life, in prejudice not only of the huſbands of the other daughters, 
5 whom he might not regard (though certainly he had ſome view in 
| the marriage to them), but alſo to the prejudice of the iſſue during 
1 the life of the aunt. Then the carrying back the word jointenants 
1 | | to the daughters is not conſiſtent with the direction to convey re- 
ſpectively: nor is there any ground for the conſtruction put on 
Jjointenanis for the defendants; for the want of the words for life will 
4 5 prevent the turning it into a remainder, ſo as to take by purchaſe; 
j | and it would deſtroy the ſubſequent Wei n over. The queſtion 
then is of the true conſtruction; and Igo a middle way, founding 
„ myſelf upon this being an executory truſt, with direction to con- 
} | vey; and if there are technical legal words in the will, inconſiſtent 
| with other words in the will, which cannot have their proper effect, 
I muſt give them their effect, cy pres, agreeable to the intention f 5 
the teſtator, and will conſtrue it like jointenants, ſo as to create 
. crols remainders between them. One great reaſon of inventing 
croſs remainders is the impoſſibility of the iſſues of different perſons 
taking as jointenants: it is true, that the law will not admit croſs re- 
mainders among more than two; but that is only where it is by 
. implication ; for by expreſs words it may be among ſeveral: and 
- the not admitting” it by ieren at law among more than, two, 
1 Was 
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was for a technical reaſon ; becauſe the law ,avoids the ſplitting of 

tenures. But if I am right, it amounts to an expreſs direction to 
be like jointenants; and then that difficulty of the law is out of 
the caſe in a court of equity; which muſt take it as if expreſſed; 8 
duant of iſſue means want of iſſue of all the daughters, then to 
over; not upon the death of one or two widhoot ae; which "i is 
the conſtruction alſo the law would put upon it, if chere had been 
only two, as in Holmes v. Menil, Skin, and ſeveral other caſes. 
And this anſwers the meaning of jointenants, as far as poſſible, con- 
ſiſtent with the intent; for it is impoſſible he could mean, that they 
ſhould take ſtrictly as jointenants, having directed reſpective con- 
veyances, but as near jointenants as could be. I faid, there would 
be no doubt, if this was in marriage articles. If therefore articles 
directed the eſtate to be to the huſband and wife, and the heirs 
male of their two bodies, then to the heirs female, to take as 
Jointenants ; the court would have directed it to the father for life, 
then to the mother for life; and ta the daughters as tenants in com- 
mon. with croſs remainders to themſelves. 


The conveyance here muſt be directed at canton . 
then croſs remainders to theſe ſeveral daughters; by which ſurvi- 
vorſhip will be preſerved upon the death of any daughter without 

iſſue: and the moſt that a lay perſon means 8 by Jointenants, is, that 
the W ſhould ſurvive. | 


Newland ver/us Champion, July 8, 1 748. Caſe 64. 


HE. widow or repreſentative of Newland brought a bill for 233 _ 
an account againſt Sir George Champion, the ſurviving part- make . 
ner of her huſband. Her brother, who was a creditor of her late perſons, beſide 
huſband for 1000 J. alſo brought a bill againſt Sir George Champion * 
for an account. | of theteſtator, 
| : | parties. 
Theſe two cauſes were brought on together ; and it was inſiſted, 
that the ſecond bill ought to be diſmiſſed, for it would multiply ſuits, 
if every creditor might not only bring his bil againſt the perſonal re- 
prefentative of his debtor, but alſo againft every debtor of that 
.debtor ; although under ſpecial circumſtances it might be allowed: 
as where there is any delay in the repreſentative, or colluſion be- 
tween the repreſentative and debtor. But here ſeems to be a good 
| underſtanding between the repreſentative. and the creditor ; and though 
: _—_— is loggeſted, it is not proved ; and therefore 1s cut of the 
Cale. 
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The general rules are plain, that a creditor of the teſtator or in- 
teſtate need not make any body but the perſonal repreſentative a 
party. At the ſame time in this court, if there are any perſons 

| who have poſſeſſed the eſtate, or any debtors of the deceaſed, and 
any colluſion between them and the repreſentative, they may 

here, though not at law, follow the aſſets and make them parties, 
and demand an account againſt them: but that is not to be done, 
unleſs there is ſome proof of colluſion ; but I take the caſe of part- 
nerſhip to be different; and though there was no ſuggeſtion of col- 
luſion, yet I do not think the bill would have been demurrable 
to, as has been inſiſted on. Many bills are brought in this court, 
not only making the repreſentatives parties, but alſo any other 
perſons who have poſſeſſed the ſpecifick aſſets; and there are many 
inſtances, where the ſurviving partner is made party, that they 
may have an account of the perſonal eſtate entire: and if this bill 
was diſmiſſed, it would be to ſay, that this creditor for 1000 J. 
ſhculd not have it in his power to check this account of the 
perſonal eſtate of his debtor, whoſe effects are in the hands of Sir 

George Champion. So that this is a poſſeſſion of a ſpecifick part ; 
theretore though there is no proof of colluſion in this caſe; and 
the brother of the wife, who is plaintiff in the firſt cauſe, is plain- 
tiff in the ſecond, which might be a preſumption of confidence 
between them; it is proper, and I ſhall direct an account between 
the n in the ſecond cauſe and Sir George Champion. 

| Ex Relations 


"7 RR Milner ver ſits Milner, July 11, 1748. 


Miſtake in the C IR William Milner bequeaths a legacy in this manner: I give 


1 my daughter Mary 3500/7. which with 6000 J. ſhe is intitled 
? 


rectified ac- to by my marriage ſettlement, and 5001. from her father-in-law 


Nene xg the make up 10,000 J. which I defign for her rene.” 
n On, 


though — 
. It happened that he Was intitle only to 5000 J. by the ſettle- 
word. ment; and now vrings a bill to Dave 45004. raiſed to make it up 


10,000 l. 


LoRD CHAN CELLOR. 


There are two queſtions on this bill ; firſt, of the meaning of 
the teſtator? Secondly, of the authorities proper to be cited? As 
to the firſt his intent appears plainly, and by expreſs words, that 
ſhe ſhould have 10, oo0 J. and that preſently and in principal money, 
Therefore the © that by pothbility ſhe might have ſo much, 


avails 
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avails but little. In the conſtruction of wills, the intent is principal- 
1 to be regarded; and to anſwer that, a miſtake in the computation 
ought to be relieved againſt. In caſes of this ſort, the court is not 
always confined to the order of placing the words in the will; but 

to make the ſenſe plainer, a change ought to be made: an ob- 
jection of great weight was, that ſuppoſing the teſtator had given 
more than was ſufficient to make up 10, ooo d. it ſhould not have 


been abated; and by the ſame reaſon ſhe ſhould only have the ex- 


preſs ſum now; which would certainly follow, were that true; but 
1 am of opinion, that in that caſe it ſhould have abated, to anſwer 
the general intention of giving only 10, ooo J. and for that ſame 


reaſon ſhall an addition be made in the preſent caſe. Another objec- 


tion of weight was, that the teſtator had expreſsly given but 3 500 J. 
which were the only proper legatory words; and ought not to be 
_ eraſed to ſubſtitute in their room mere intentional expreſſions, ſuch 
as in the concluſion. But though it is true, that in ſtrictneſs, the 
words in the concluſion are not legatory : yet they muſt be com- 
plied with, as they diſcover the ultimate end, which the teſtator 
had in view. 0 | | 


Secondly, in ſupport of this, ſome authorities may be cited. 


Sin. part. 7. cap. 5. ſect. 13. Errors in Legacies ; that where the 


meaning of the teſtator is plain, it ſhall prevail againſt the words, 
although contrary ; whether the error in the quantum was more or 
tels. Of which opinion was Baldus, who was an author of much 
greater weight in the civil law than | who was of a con- 
trary opinion. To the ſame effect is Godol. part 3. p. 447. both 
theſe opinions are founded on the text in the Digeſt de errore quan- 
titatis legati; and the comment thereon, and Cu j AT Ius tom. 2. p. 
818. Socini Concilium 98, 163. Legacies given as proviſions for 
children ought to be conſtrued liberally. Theſe authorities ſhew 
ſtrongly, that the meaning of the teſtator, though contrary to the 
words, muſt he complied with. Indeed at the time ſome of thoſe 
books were wrote, the ſtatute of frauds had not taken place; and as 


the law then held, parol evidence might be given in all courts to 


explain a will, and perhaps ſome contrariety of opinions may 


have been on this ſubje&t, where the intention appears on the face 


of the will, and where not : almoſt all the authorities of the civil 
law agreeing in the firſt caſe, that the intention ſhall prevail againſt 
the words: but ſome have thought otherwiſe on the latter caſe, 
where the intention appeared not on the face of the will, but only 
by matter dehors; although the better opinion even there is, that 


the intention ſhall prevail : however that difficulty cannot be here, as. 


the intention appears on the face of the will, Upon the whole 
therefore ſhe is intitled to have the 4500/7, to make up the 10,000 /. 
intended for her fortune. | 


Arnold 
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Caſe 66. Amold ver ſus Chapman, July 12, 1748. 


Logue ing of Homer E deviſed 100 J. al all bis books to A. 400 B. 
e — whom he afterwards makes his executors, and a copyhold eſtate 
cutors, and to the defendant Chapman; he cauſing to be paid to his executors 
4 * the ſum of 19001. and after payment of debts and legacies, the re- 
1009 J. to fidue and 1 of all his eſtate, freehold, copyhold, leaſehold, 
executors, the plate, rings, ſtock, Cc. to the governors of the OO Hoſpi- 
reſidue to a 
charity, fat, and their ſucceflors for ever. 


This 10007, The executors bring a bill for this 1000 l to which 3 were 

is a charge on ſeveral claimants; for beſide the charity, on whoſe behalf it was 
mich by che inſiſted, tt the aſſets fhould be marſhalled, and the debts and 
mortmain act legacies charged on the real eſtate, that the perſonal might go clear 
. to the charity, the deviſee of the copyhold inſiſted, that the 1000 /. 
folts tothe {ſhould not be raiſcd at all; for that it was the ſame as if the con- 
heir. dition was to pay to the chaiks; which was an unlawful act that 


| could not take effect, and therefore void, and the eſtate abſolute. 


The next of kin inſiſted, that as by the ftatute of mortmain it 
was void as to the charity, and as the particular deviſee could not take 
without performing the condition, it ſhould go as part of the teſta- 
tor's eſtate 5 e to the ſtatute of diſtribution. 


For the executors it was Ga: the denfs to the charity was in 
very particular words, which was ſaying, nothing elſe was intended 
them. The executots took this in their own right, not as executors ; 

in the beginning of the will, he has not named his executors, and 
therefore does not give them the books and 100 J. by that, name; 
but when he has once made them executors, he calls them after- 
ward by that name for the ſake of brevity; and it would be hard 
that the accidehtal' circumſtance of waking them executors ſhould 
Induce a different conſtruction. | 
9 

It was further argued to be a reſulting aſt for . heir at law. 
Some things may be aſſets in the hands of executors, which yet 
are not chattels (Office of executors.) as lands deviſed to executors in 
fee to be fold for payment of debts, are aſſets before the money 
raiſed, becauſe given to them eo nomine as executors, and if they 
ſhould die, or not prove the will, it would be a truſt in this court; 


for their refuſing to act could not hurt the creditors. If this was 


a deviſe to the heir, paying 1000 J. and the executors enter for 
breach, they would have had the land, as they would have had 
the 1000 J. The plain meaning was, that this ſhould be aſſets 
for the purpoſes of the will; and where he intends his executors 
a benefit, he names them; but where they are to take by virtue of 
2 = S068 


10 the Time of Lord Chancellor HaARDwWICEE. 


their office, he calls them executors. If then it goes to them as 


executors, by the ſtatute of mortmarn, lands cannot be deviſed to 


be turned into money, and ſo to a charity; becauſe it is an indi- 


rect way of doing what the ſtatute has prohibited directly, to 
prevent a man's diſinheriting his heir in his laſt moments. In the 


caſe on the will of Sir ohn James, a real eſtate was to be turned 
into money by a limited time, and then for the benefit of two hoſ- 
pitals, which his /ord/hip held to be within the ſtatute. One 


deviſed real eſtate for debts, and then the ſurplus of all his eſtate to . 


a papiſt, The queſtion was, Whether the debts might be all turned 
on the real, ſo that the papiſt ſhould take the perſonal? But Sir 
Foſepb Fekyl would not ſuffer it to be argued: and this is ſtronger 
than the papiſt act; for that is only a diſability ; but this makes the 


gift entirely void. If the perſonal eſtate is to be exonerated, it muſt | 


be by conſtruction of this court ; which will not, unleſs compelled, 
make a conſtruction to diſinherit an heir at law: nor can the de- 
viſee have it; he is a truſtee for this 1000 J. and there is no caſe 
where a charge by way of condition is not conſidered as a truſt in 
this court. Suppoſe it a deviſe on condition, that he and his heirs 
paid the annual rents to a charity : that would be a truſt, though 
by name of a condition, and void, and the deviſee could not take. 


Lord CHANCELLOR. 

There are ſome intricacies in this caſe; but on the whole, this 
1000 J. or ſo much as is above debts, ſhall go to that perſon, to 
whom from the reaſon of the thing and the inclination of the law it 
ſhould go. 3 7 


The firſt queſtion is, in what capacity the executors take : whe- 


ther for their own benefit, or as executors? For if they take in that 
capacity, it muſt go for the purpoſes in the will; and I am of that 


opinion: any other determination would break in on an eſtabliſhed 


rule, and make a precedent of bad conſequence; by ſaying that 


when they take barely by the name of executors, they ſhould take 
for their own uſe. It is true, it may be given for themſelves, as if out 


of a perſonal eſtate; for then there could be no other intent, but that 


it ſhould be a defignation of the perſons to take, whether it was 
ſpecifick or pecuniary ; otherwiſe it would be nugatory. In every 
caſe where real eſtate, or a ſum of money out of it, is given by 
name of executors, it ſhall be conſidered in-that light, and for the 
purpoſes of the will, So are caſes in Office of executors, which are 
as ſtrong as the preſent; as that the lands of a villein are aſſets; fo 
was the villein himſelf; therefore what comes as accruer from him, 
muſt be aſſets. Though they had died before, it would have been 
a good bequeſt of this 1000 J. on this copyhold for the purpoſes of 
the will, ſo far as they could take effect, that is for debts and le- 
gacies; and if one of them ſhould die, it would ſurvive to the 
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other; and there is no determination to the contrary. It muſt there- 
fore be conſidered ſubject to that duty which is upon them by their 
office; and it is material, that where he ſpeaks of them with relation 
to their office, he calls them executors ; where he gives to themſelves, 

he calls them by their own names, : 


The next queſtion is, to whom it ſhall go? and firſt, whether 
the law will allow it to go to the charity? The Foundling Hoſpital 
is certainly a good and laudable charity, and ſhould receive all poſ- 


ſible encouragement ; but the rules of law cannot be broke into, 


and laid down different for that from ali the other hoſpitals in the 
kingdom. Had he deviſed the copyhold eſtate on condition to 
pay 1000 J. to the governors, it would have been void by the ſtatute ; 
he has taken another method, by including it in a reſiduary bequeſt 


of real and perſonal eſtate : and it is ſaid, that they can take, be- 
_ cauſe by giving it to executors he has made it part of his perſonal 


eſtate ; and he may undoubtedly, if he pleaſes, turn it into perſonal 
eſtate; but it muſt be for lawful purpoſes. But here the act inter- 
venes; which, if this was allowed, would be eafily evaded ; for it 
would be only directing the real eſtate to be ſold, and the money to 
the charity: and in the caſe of James this was determined to a- 
mount to a deviſe of the land itlelf ; becauſe all charges, truſts, 
ſums of money, &c, deviſed out of land to a charity, are made 
void by the act. It is ſaid, the aſſets ſhould be macſhalled ; and 
this caſe put, that ſince this at, a man may ſay he charges his real 
eſtate with debts and legacies, and gives his perſonal eſtate to a 
charity: poſſibly that may do, but it would go a great way toward 
overturning this act: but as to that 1 will give no opinion; for 
there an intention appears in the teſtator ; here no exoneration is 
intended by the will. As to the rule of the court of marſhalling 
aſſets, I muſt take it to be the ſame, as it was before the ſtatute : 
and if 1000 J. was deviſed, and debts. charged on real and per- 
ſonal eſtate, the rule before the ſtatute was, that the debts ſhould be 
aid out of the real eſtate, and the legatees ſhould come on the 
perſonal, The court will do the fame now : not by way of ſtanding 
in the place of creditors, but by turning the debts on the real eſtate, 
But there is no 1ule, that where real and perſonal is charged, and the 
refidue given to a legatee or children, the court would in ſuch 
caſe tuin the charge on the real, io give the whole perſonal eſtate 
to the legatee. In caſe of papiſts, the court would not do for them 
what it would not do for any one elſe; and this is a ſtronger caſe 
than that. In Roper v. Ratchff it was reſolved, that whatever is 
taken out of the real eſtate, ſhall be conſidered as real; and this 
would be taking out ſo much of the real for the charity ; which 
therefore ſhall not go to it. | | 


As to the deviſee of the copyhold holding without paying this 
1000 /. it is ſaid to be the ſame, as if on condition to pay to the 
charity; and were it fo, it would be void; being a condition to do 
1 „ 
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an unlawful act; which the law will prevent. But this is not an 
unlawful act; not being ſo ſtrong as if expreſſed to go to the charity. 

In regard therefore to him, it is lawful, and he is obliged to pay; 
and this being a deviſe to a ſtranger on condition to pay, at law 
the heir might enter for breach; but in this court he is to be conſi- 
dered as a truſtee. The money then is a charge: and the queſtion 
is, what is to become of it? 


The next of kin cannot have it; becauſe it would be on a prin- 
ciple contrary to their right; for if it is turned into perſonal, it is 
given, and muſt go to the governors; and no part of the perſonal is 
undiſpoſed of, 


The heir at law then is intitled by way of reſulting truſt ; be- 
cauſe this 1000 J. is mentioned by way of condition on the de- 
viſe of the real eſtate, and 1s to be paid to the executors; and to be 
| ſure if wanted for debts, it would veſt, and muſt be admitted by 
the executors for that purpoſe only, to be turned into perſonal 
eſtate. But the act has prevented this tranſmutation for benefit of 
the hoſpital : and then it remains part of the real, undiſpoſed by 
the will; for the executors take it only as truſtees: and any part or 
profits of the real eſtate undiſpoſed, will be a reſulting truſt for 
the heir: as in the caſe of the Duke of Beaufort; where a ſmall 
part of the profits, a year and a half only, went to the heir, being 
not given by the will, This deviſe is a ſale in effect to Chapman 
for 1000 J. and the purchaſe money ariſing from the eſtate muſt 
go to the perſon intitled to that eſtate. The only remedy, the law 
would give in this caſe, would be to the heir; he might bring 
his ejectment: and if this truſt is not good, ſhall this court take 
it out of his hands for the benefit of any one elſe? no; for the heir 
' ſhall have the benefit of any part not well diſpoſed of, 


As this charge therefore is well made-on the real eſtate, but not 
well diſpoſed of by reaſon of the act, it muſt be conſidered as be- 
tween the heir and the hoſpital, as part of the real undiſpoſed, and 
to be for his bencfit. | | | 


Elliſon verſus Airey, July 13, 1748. Caſe 67. 


Woman deviſed to the ſon and two daughters of her nephew Deviſe of 
Francis Ellijon, 10 l. a- piece by name; then deviſes 300 J. to gout. ma 
Elizabeth Paxton, to be paid at her age of twenty-one, or marriage; paid at 21 or 
and intereſt in the mean time for her maintenance and education: but marriage, but 


- s : if ſhe died be- 
if ſhe died before twenty-one or marriage, then to the younger chil- e thaw'es 


| dren of her nephew Francis Elliſon, equally to be dived to and among the younger 
them ; the faid eldeſt ſon being excluded from any part thereof. children of 


Francis ; this 

| extends not to 

all the younger children, nor to be confined to younger at making the will or death of teſtatrix, but at death of 
Elizabeth before 21 or marriage, : 


Some 
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' CASES Argued and Determined 


Some of the younger children were born before, ſome after the 


making of the will; and ſome after the death of the teſtatrix. | 


It was inſiſted, that this ſhould take in all younger üben for it 


is not to veſt at the death of the teſtatrix, who therefore could have 
no view to that. Tr is ſaid, excluding the eldeſt; and who will be el- 


deſt, cannot be known till the death of their father. The teſtatrix 


knew the eldeſt was otherwiſe provided for, and therefore gives him 
nothing, which 1s making a proviſion upon the ſame motives as in a 
marriage ſettlement: in which younger children always mean, all 


younger children which ſhall be born: and had ſhe intended to bave 


excepted any others, ſhe would have excluded them as well as the el- 
deſt: when ſhe intends thoſe already born any particular benefit, ſhe 
names them; and by her not naming them in this clauſe, but 
giving by another deſcription, ſhe could not intend it particularly 


for them. Wherever there is a proviſion for younger children, all 


are meant; and on that foundation it is, that a poſthumous child 
all mke for the reaſon of that determination is, that It is a 
younger child, no matter when born, 


For a child born after the date of the will, but before the death 
of the teſtatrix, it was argued, that the teſtatrix intended all younger 


children capable of taking, at the time the will takes effect. The 
will does not ſpeak till the death of the teſtatrix; at which time 


this child falls within the deſcription. In 2 Yer. 105. is a caſe 
in point, that a child born after the making of the will, and before 


the teſtator's death, ſhould take, They agreed with the defendants i in 
the other point, that children afterward born ſhould not take. 2 


Ver. 545. a deviſe of perſonal eſtate to a man and his children: 


a child born after the teſtator's death ſhall not take; becauſe it 
veſted on his death, and ſhall not be deveſted. In Web v. Web. Hill. 


1735, there was a deviſe of the reſidue of perſonal eſtate to the 


teſtator's brother H. and all his children, to be divided amongſt them 
' ſhare and ſhare alike: H. had ee children, the teſtator dies; 


and fix months afterward another child is born: Lord Ta/bot els. 
that this child could not take; which caſe was ſtronger than the 
preſent, there being the word a//, In Hale v. Hale, 6 G. 2. was a 


| deviſe of 2000 J. to all the children of my nephew Fo. S200; - 
who ſhall be living at the death of Any; and afterviard a de- 
' viſe of the moiety of the reſidue. of the perſonal eſtate to all 
the children of 7. Hale, payable at twenty-one or marriage. 
The queſtion was, whether children born after the death of 


the teſtator could take? And the court was of opinion, that as 


to the 2000 J. they ſhould, if born before the death of Any, upon 
the particular words of the will: but as to the reſidue, thoſe only 
| who were living at the death of the teſtatrix ſhould take. In Heath 

v. Heath, Feb. I Ith 1740, before Lord Chief Baron Parker, fitting 


for 


in the Time of Lord Chancellor HARDWIckE. 


for Lord Chancellor, there was a deviſe of copyhold to truſtees, to 
{ell for payment of debts, and the reſt of the money and perſonal 
ſtate among all the children of her brother and ſiſter Heath, re- 
ſpectively, male as well as female, in equal proportions: they had 


only four children at the time of making the will; and after the 


death of the teſtatrix, another was born, The court was of opinion 
that the child born afterward could not take. The preſent caſe dif- 
fers from thoſe of marriage ſettlements; for then there are no 
children, and conſequently there muſt be ſomething future to an- 
ſwer the deſcription; and from the nature of the contract, the ſame 
motive going through, and the fame perſons in contemplation, it 
muſt include all. 8 


For defendants who were born before the making the will, 
was further cited 1 Vms. that a deviſe to children and grandchil- 
dren ſhould refer to ſuch only, as were born at the time of makin 
the will; and the difference taken in Vila's caſe 6 Co. 16. that a 
deviſe to one and his children, if the children are not in eſe, ſhall 


de taken as words of limitation; which goes on this foundation, 


that children not in % ſhould not take, unleſs deviſed by words 
that relate to futurity: and the general rule of law is, that the per- 
ſon, to whom the gift is made, muſt be in eſe, unleſs an intention 
appears to the contrary, There is no neceſſity for preſuming ſuch 
intention here; for there were perſons in e to ſatisfy the words of 

the will; which words are the ſame thing, as if the children were 
particularly named; for a deſcription is ſufficient. There is no- 
thing here to ſhew an intention to take in future perſons, or to take 
this out of the rules of law, which were formerly ſo ſtrict as not 


to allow a poſthumous child to take at all. The words younger 


children are only an excluſion of the eldeſt, and therefore mentioned 
here, and not in the other uſe where he was included. Beſide, 
it is common in wills to make uſe of different words for the ſame 


thing: although the will has its operation from the death of the 
teſtatrix, yet the intention ſhall be collected from the circumſtances 


at the time of making the will; and here ſhe is to be preſumed to 
have an affection for the children in e at the time of giving them 
this legacy, which is intended as a provifion for them; and which 


cannot be, if this conſtruction prevails; for then there muſt be an 


impoſſibility of payment to any one of them, till the death of the 

father; for not till then would it be known who were to take. 

And by extending this to children born after making of the will, 
or death of the teſtatcix, it will be more probable, that the father, 

for whom no bounty was intended, might poſſeſs part of this le- 
gacy as repreſentative to one of his children, who lived but one 
month. | | „„ 5 NE 


5 Vo. I. — 8 g - LoRD 
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LorD anne. 


No certain rule can be laid down in ail of this kind; they 
muſt be various, as very few words will vary the evidence of the 
teſtator's intention, and conſequently the meaning of the will: but 
there arc general principles, which are theſe, The court generally 
takes it, that there ought to be a legatee in being; and therefore 
will not conſtrue a will to extend to perſons not in being, unleſs the 
teſtator ſhews his intention to be ſuch, by words in the will; which 
is the rule at common law as to contingent deviſes. and remainders; 
for they never conftrue them contingent or.executory unleſs com- 
pelled: nor will they adjudge lands to go to an infant in ventre /a 
-mere, unleſs appearing to be ſo intended from the words of the 
will; always avoiding it unleſs there is a clear intention to the con- 
trary, and this is to avoid ſuſpending; which always tends to make 
property uncertain, and to the inconvenience of making more di- 
viſions than the teſtator meant. Therefore when there is a deviſe 
to children, if it was to be ſuſpended till the death of the father, it 
might be little beneficial to any of them; and where they are made 
tenants in common, and conſequently no ſurvivorſhip between 
them, the court would avoid its going over upon the death of any of 

the. children to the father; for whom the bounty was not intended. 
And although this cannot ibe avoided in ſome caſes; yet the extend- 
ing it further, by allowing it to go to children after born, would 
make it more probable, that the father might take, as repreſenting 
ſome of his children, Theſe are the general reaſons, which the 
court has gone upon; and I do not know, but ſeveral of the re- 
ſolutions on this head might be contrary to the real intention of the 
teſtator; and that for the ſake of convenience. There is a great 
difference between ſuch deviſes as this and proviſions by marriage 
ſettlement; for as before marriage there are no children, to whom 
it can be applied, it muſt mean all: and there is no place to draw 
the line in; nor any reaſon why it ſhould be for one more than 
another: it is a parental proviſion made as a debt of nature, and 
therefore all are intitled. Theſe are the general rules; but this is a 
middle caſe, depending on the particular penning of the bequeſt. 
It is ſaid, the word younger muſt be reſtrained to the time of making 
the will; others ſay, to the death of the teſtatrix; others to the 
death of Elizabeth under age and before marriage; and others, that 
it ſhould go to all younger children. To confine it to the time of 
making, it is ſaid, that ſhe has taken notice of, and given by name 
to, the children then in eſſe; who are therefore to be confidered as the 
objects of her bounty: but I think, it rather holds the contrary 
way; for where ſhe intends their particular benefit, ſhe names them; 
when not, ſhe uſes the general words younger children. As'to her 
| intending it to all the younger children, there may be a caſe of that 
Kind, but it would be liable to all. the inconveniences, which this 
T he | e Court 


8 
1 ” 
14 ö 
1 
x -S 
4 
F ; 
1 # 
o N . * 
Bos | 
i i 
i be 4 
17 
111 
F 2 
7 * 
14 1 
: 
2 
i 0 
11 
4 PF; 
8 
0 
4 5 P 
l 2 
4 * 
. 
17 1 
3 581 
y - 
G . 
a 4 
1 x 
1 . 
. Be) 
5 
8. 1 
1 
1 
. 3 
1 
24 8c 
'&- 
l F 
1 f Y 
15 % . 
* op 
* # $5 
„ i: 4 
1 
4 4 
» 71 


—— — 
— * 
— 2 5 bows; — 22 
— — EX: 
— 2 . 


— >} — ——— * — 
Os — — — 
2 r 2 Cat whims err ks 
% a aw a+ * 4 * DL Ronan 
3 7 pr eres 
: N 


in the Time of Lord Chancellor Hazpwicks. 


Court has endeavoured to avoid. I am of opinion, that it means 
ſuch as ſhould be younger children at the death of Eligabetib be- 
fore twenty- one or marriage: it is a contingent legacy, and there 


is no reaſon to confine it to the time of making the will, or the death 
of the teſtatrix; for neither was the time, upon wbich the legacy 
Was to veſt; and therefore as the whole is ſuſpended till the death 


of Ka there is no inconvenience to wait till then. When 


is this legacy given? at the death of Elizabeth before twenty-one 
or marriage, What is to be done with it? to be divided equally, 


When? that is not ſpecified: but the natural way of thinking is, 


that ſhe intended it ſhould be divided when it veſts; and there is a 
ſtronger reaſon to think, ſhe meant fo; for the bas dust where 
the intereſt ſhould go, during the life of Elizabeth, but after her 
death before twenty- one or marriage, there is no direction about the 


intereſt.; Which is evidence, that ſhe intended it to be actually divi- 
ded at chat time; and if to be divided, it muſt be veſted. This 


conſtruction anſwers the words of the will and the intention, avoids 
all inconveniences, fixes a proper period, and anſwers, what nega- 


tively appears to be the intention of the teſtatrix, by her not applying 


the intereſt after that period: and allo finds out, who is the) eldeſt, 
vi. ſuch as. fhould boo at de death of Elizabeth before engen 
or marriage. 85 | 


There was a direction, that the truſtees of the will ſhould be paid 
for their trouble as well as expence: and it was objected, that this 
_ : might be of general prejudice ; becauſe truſtees frequently draw wills 


.and ſertlements themſelves. 


But Lord en ſaid, this was a ——_ to the truſtees; to 


whom the teſtator may give this ſatisfaction, if he pleaſes. And 
in Serjeant Hall's will, Sir Richard Hopkin's, and in the caſe of the 


ang 


. Ducheſs of Marlborough, there was a great allowance made for their Allowance to 
trouble: and no inconvenience, becauſe it can carry it no further, uſtess for 


than where there are particular directions. Let the maſter there- 
tote inquire, what they might reaſonably deſerve for their trouble. 


Stockwell n Terry, Fuly 1748. Claſe 68. 
HE bill was by a refine for payment of tithes in kind of 300 By 2 E. 6. 13. 
acres of land, . ” _ 


? their trouble. 


not fit for til- 
lags,” pays no tithe for feven ——— improved: but if not fit for tillage by reafon of moon: &c. payntithe 


. N after ent. 


Two bars were ſet vp, the firſt general to all the acres; the 
ſtatute 2 E. 6. 13. by which waſte ground, improved into arable 
or meadow, ſhall not pay tithes, till ſeven years after the improve- 
ment is completed; as to which the caſe appeared, that the land 

in 
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CASES Argued and Determined 


in queſtion was a common field for ſheep, horſes, and cows, but not 
At for fattening them, being over-run with bruſhwood, briars, and 
other weeds; the parſon was 1ntitled to tithes of calves, milk, wool, 
Sc. out of it, and it was proved to be worth two ſhillings per acre, 
before it was improved. i Es Be 


The ſecond was particular to forty-eight acres, parcel thereof; 


as to which an agreement had been entered into between the defen- 
dant and the parſon, and thoſe who had right to feed in the com- 
mon, for the making an incloſure; and an act of parliament was 
paſſed for that purpoſe, by which they enjoy all their rights in ſe- 
veralty, as they did their rights of common before. Thele forty- 
eight acres were allotted to the defendant, in lieu of his common; 
and the queſtion was, whether this was ſtill covered by a modus, 
Which had been paid for it before? FED) | | 


For plaintiff. This land was not within the ſtatute; for it muſt 


| be naturd ſud fterilis, 2 Tnft. 656. and the caſes there put, which 
are much ſtronger than the preſent. Cr. E. 475. 1 Rol. R. 3 54. 2 


Bul. 163. and 6 Mod. 96. ſhew that the ſtatute intends only ſuch 
lands as were merely barren, and made good by induſtry ; and if 


it yielded any profit before, as wood, Fc. it is not within it. This 


round yielded profit before, and cattle were kept on it; which 


| could not be if it was waſte. 


As to the modus: Theſe forty-eight acres are of another nature, 


and not to be covered by it: if there is a modus for any thing, and a 


new part is joined to it, that addition muſt be paid for: as if a modus 
for two mills, and a third is added, the modus will not cover it: 
ſo if for a garden, and any addition is made to it; if a buck and doe 


are paid for a park: if diſparked, tithes muſt be paid for it. 


For defendant. This act was made to encourage agricultore, by 


the not lofing a tenth of the improvement: although the land 
vields {ſome fruit, yet if barren quod agriculturam, it is within the 


ſtatute; which muſt mean ſuch lands, as are not fit for agriculture 
without conſiderable expence ; as a recompence for which this en- 


couragement is given, Defendant has been at great expence in 
clearing and improving this ground, and will not have the benefit 
of it, if to pay tithes the firſt ſeven years. - EL 


As to the agreement, the general view of it and of the act of 
parliament was, that none ſhould be prejudiced; and that it ſhould 


be exactly in the ſame ſituation as before, except that it ſhould not 


be in common. But the conſtruction contended for, will give the 
parſon, whoſe former right was preſerved, what he had not before. 


| Loy 


in the Time of Lord Chancellor HARD WIC EE. 


| Lord CHANCELLOR. 


If there had hovn a ſuit in the eccleſiaſtical court; and defendant 


_ pleaded the ſtatate, as here; and plaintiff denied, that this was 
within it; there muſt by the nature of their juriſdiction have 
peen a prohibition for want of a trial; and it would be afterward 


117 


ried. But this court is not ſo bound; it is to judge of fact, as well 


as law: otherwiſe every modus mult be ſent to trial: but there are 


many decrees here, and alſo in the Exchequer, for payment of tithes 
for want of proof of a modus; for ſomerhing ſhall be laid to in- 
duce a doubt: otherwiſe it would be putting the parties to un- 
reaſonable expence. In this caſe a ſound diſcretion ſhould be uſed; 
for by too ſtrict a conſtruction, the court might bring a burthen 
upon the party improving, which would alſo tend to impoveriſh 
the church; for by theſe improvements, livings are made better: 
and though the preſent incumbent were not capable of tithes for 
ſeven years, yet after that the profit will be increaſed. On the other 
hand, it will greatly prejudice the incumbent, to call land to ſome 
degree fertile, barren land; for he will thereby be deprived of his 
tithes. I muſt be guided by the determinations made on the act, 
all which have been agreeable to Lord Coke's comment 2 In. 655. 
-where the rule laid down is, if land is in its own nature ſo barren 
as not to be proper for agriculture, after it is improved, it ſhall not 
pay tithe; but it in its own nature it is fit for tillage, but by reaſon 
-of wood or other accidental circumſtance it was not turned into 
_ tillage before; upon the taking away that accidental circumſtance, 


it ſhall pay tithes preſently on being turned to tillage: for the act 


does not conſider the expence, but that you may by poſſibility be 


paid, as by the timber, underwood, Sc. But if afterward this 


land will not produce unleſs dunged or chalked, the court has con- 
ſidered this as evidence of its being barren in its own nature, not 
proper for corn without additional improvement. It is admitted 
that this land produced three crops of corn, without any thing but 

ploughing; but objected that chalking will be neceſſary; and ſo it 
may in the courſe of common huſbandry. But the queſtion is, 
what was neceſſary for the firſt crop? The way of arguing for de- 
fendant would throw. the expence upon the firſt ſeven years; 
whereas the benefit is to continue for ever. There is an expence in 
gaining land from the ſea: yet no ſeven years allowed, though over- 
flown time out of mind; becauſe the benefit is laſting: but if an 
additional expence is neceſſary to make it produce the firſt crop, 
(even years ſhall be allowed: it is admitted, that this land is not 
barren; and there is much land which can neither be called fruitful 
or barren, that pays tithe, | e | 


As to the forty-eight acres, I am of opinion, that in this 
caſe they are covered by the modus. I admit the caſe mentioned 
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dies before 25. 


11 As Fs Argued and Determined | 


and that by diſparking the modus is gone; and if the owner diſparks 
part, he ſhall pay the ſame modus, and alfo tithes in kind for what 
is diſparked; becauſe it was paid in nature of a franchiſe, and not 
for lands. But ſuppoſe the owner with conſent of the parſon diſ- 
parks ſome to be enjoyed as before: I ſhould: think, it was the in- 
. carbent's intent, that it ſhould be ſtill enjoyed as part of the park, and 
no tithes in kind ſhould be-paid-for it; for otherwiſe the agree- 
ment with the parſon would be uſeleſs. So if this agreement had 
been between a lord of the manor and the other commoners witk- 
dut tho parſon, and they had turned it into ſeveral ownerſhips, it 
would be liable to the right to tithes, which the rector has over 
the whole pariſh. But here has been an agreement by act of parlia- 
ment, to which the parſon was party; and although the recital 
uſes only general words, yet it ſhews plainly the intention of the 
parties to be, that every perſon ſhould enjoy his allotment in the 
ſame manner as he. did the thing in lieu; and that was ſubject to 
the modus. | ” e 


Let the bill therefore be diſmiſſed as to the forty-eight acres, and 
as to the reſt, an account be taken of the ſeveral tithes to be paid; 
and the plaintiff, except as to the proof of the modus, have his coſts: 
for I never knew a decree for an account of tithes without coſts, 
.unleſs there was a tender. - 
1: * Ex Relatione. 


Caſe 9. Fonnereau verſus Fonnereau, Auguſt 5, 1748. 


Legacy when 4 Made his will thus: “ I give my grandſon Caudius Fonnereau, 
he ſhall attain 4 1. when he ſhall attain twenty-five, 10007. which I impower 
25. intereſt in | . Rey , 

mean time, my exccutors to lay out in ſuch ſecurities, as they ſhall think fit; 
and partoftheand the intereſt and income thereof to be for and towards his edu- 


principal to cation as they ſhall think it; and alſo part of the principal to put 


place him out; 


veſted and him out apprentice; the remainder to be paid him when he ſhall 


tranſmiſſible attain twenty-five, and not before.“ 


though he 8 | 

He died before twenty-five, and his father as adminiſtrator to 
him, claimed this 1000 J. as being a veſted legacy and trauſmiſſible 
to his repreſentative. | | | 


Againſt which it was inſiſted, that it lapſed and fell into the 
reſidue; and the diſtinction taken where the time is annexed to the 
gift, where to the payment, That here it was clearly upon the 
firſt part of the deviſe ſo annexed to the gift, as not to be ſeparated, 
being no gift without it: nor does the following part ſhew- a dif- 
ferent intent; for as to the placing out, &c, it is only to take care, 
that it carries intereſt for ſomebody; ſtill depending upon the 
queſtion who fhall be intitled. The direction of the intereſt _ 

| | „ 

4 


in the Time of Lord Chancellor Hazpwicks. 


his -education makes 'rather againſt this claim, as being for the 

particular and perſonal uſe of the legatee, not for his repreſen- 
tative: but atleaſt he is not intitled at preſent according to Laundy v. 

NMilliams. LEE | 1 
LORD CHANCELLOR, = 

| The general queſtion depends upon the conſtruction of the 

whole of the clauſe taken together; and this is a very ſtrong caſe, 


to make it veſted and tranſmiſſible, notwithſtanding the dying be- 
fore twenty-five; which time was not inſerted to poſtpone the veſt- 


ing the legacy, but the payment. It is true the general diſtinction, 
though often ſaid to be a refined one, is eſtabliſhed, vig. that a 


legacy given barely at twenty-five is in general not veſted, the time 
being annexed to the ſubſtance: but if it be to be paid at twenty-five, 
it is veſted, being annexed to the execution and performance. But 
-caſes upon particular-circumſtances are taken out of this; as where 
intereſt is given in the mean time, it veſts the property of the prin- 
»cipal, as the ſhadow follows the body; unleſs there is ſomething 
elſe to take off the force of that conſequence: and this caſe js 
' ſtronger than that, or than moſt of thoſe caſes; there being a di- 
rection to diſpoſe of part to put him apprentice; to which a court of 
equity would compel the executors, it being obligatory on them; 
and their diſcretionary power only as to the ſecurities: its being 
for his perſonal benefit makes no difference; the teſtator conſidered 
him as a minor, and therefore that this was moſt beneficial for his 
intereſt: the executors might have taken the greater part, almoſt to 
the extent of the whole, to place him out; which ſhews, it ariſes 


from his; property. In the caſe of the Attorney General v. Hall, the 


- court ſaid, it was not a bare power to diſpoſe, for he might have 
- diſpoſed of the whole: and here is a direction very near to the 


whole of the principal; which can ariſe -only from his having the 


property: it was only intended to -poſtpone the perſonal payment 
of any thing to himſelf, becauſe of his incapacity. Upon the 
hole therefore this was veſted; and muſt be row given to his 
repreſentative; for where intereſt is given, which is given for delay 
of payment, the Ecelefatical court decrees , payment immediately; 
but if no. intereſt be given, it ſuſpends the time of payment, till he 
would have attained that age. | 


Barneſly wer/zs Powel, Auguſt 5, 1748. 
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Caſe 70. 


E HE bill fought to be relieved againſt a paper writing of the 16th Pot. 


| October, 1736, purporting to be the will of plaintiff's father, 
under which the defendant Manſel Powel claimed, and which was not 
"without evidence to ſupport it; although there was ſtrong ſuſpicion 
of forgery, K was allo to be relieyed againſt ſeveral acts of the 


- Blaintiff 
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hind fince his fathet's death; ſuch as a decree of the court of 

Exchequer againft him, and a ſentence in the Prerogative court, 

wherein the plaintiff”s conſent to eſtabliſh that will by a probate was 
obtained, and ee, and aſſurances made by Him. „ 


LoRD CHANCELLOR. 


Tam unwilling to declare my opinion, for fear: of ſome new con- 
trivance, Undoubtedly the whole will turn upon the reality or 
Fairneſs of the will; for if forged, it explains every tranſaction in the 

caſe; giving credit to all the evidence on the part of the plaintiff; 
'ſhewing combination, &c. and all this management to be an impoſi- 

tion upon him. It is unfit for a: court of equity to determine a queſ- 

tion of forgery by their own determination of the fact, unleſs where 

it is very plain, and no evidence to ſupport it; which I cannot lay 

there is not here, .ſo as to ſet it aſide. The only thing I have 
conſidered, is, to come at the trial clearly, ſo as the plaintiff may 

not be intangled by his acts: and there is enough in the caſe to ſet 

aſide every thing of that ſort at the trial, and prevent its being 

made uſe of; there being a great deal of management, which ought 

to be diſcountenanced. If in a doubtful cafe, both parties come to 

an agreement, prejudice to one ſide is not a ground for a court of 

equity to ſet it aſide: but if forgery appears, there is no real con- 
ſideration upon the merits: then none of theſe facts ſhall be given in 

evidence at the trial to ſupport the will. The conſequence is 

another conſideration, which will ariſe properly afterward. There 

Relief may be are ſeveral inſtances of relief, notwithſtanding a foriner decree, if 
ogainff ane obtained by fraud and impoſition, which infects judgments at law, 


-cree obtain | 
by fraud. and decrees of all courts; and annuls the whole in the coitfideration. 


of this court: as held by Lord Macclesfield in Richmond v. Tayl ur. 

As to the ſentence of the prerogative court, as at preſent adviſed; 

that will create no difficulty, if the will is found forged; for then the | 
Againſt a pro- plaintiff's conſent appeating to have been obtained by the miſrepree | 
3 ſentation of that forged will, that fraud iu fects the ſentence; againſt 
bo maſt be Which, the relief muſt be here: this is not abſolute; but only toſhew 
here, where the tendency of my opinion upon the equity reſerved after the trial; 
= 1 for I ſhould not ſcruple decreeing the defendant, who obtained that 
truſſee. Probate, to ſtand as a truſtee in reſpect of the probate; which would 5 


not overturn the Juriſdiction of that court. 
The iſſue was directed accordingly; with a ſpecial direction in 
the decretal order, to know upon what foundation the jury went, if 


they found againſt the will; whether upon forgery or any pre 
| defect in the execution. . 


Allen 


in the Time of Lord Chancellor Hazpwieks:  T2T 


Allen verſus Poulton, October 25, 1748: Cale 51 
= ir {lam Forteſeue Maſter of the Rolls, 


Brach Poulton deviſed to the plaintiff, his grandſon by a Troft copy- 
daughter, the feveral copyhold eſtates by him held of the manor bold may be 
of Barking, to hold to him, his heirs and aſſigns for ever. He 
had two copyhold eſtates held of that manor, neither of which were ger to uſe of 
ſurrendered to the ule of his will; and in one of them only a truſt the will. 
eſtate, it being taken in the name of a younger fon ſince dead: but 

a declaration was indorſed thereon, that i it was for the benefit of the 

father: yet it till continued in the truſtees, He had other copy- 

holds, which he had ſurrendered to the uſe of the will, and he had 

deviſed 88 legte to the defendant, his eldeſt ſon. 


The bill was to have the e poſſeſſion of theſe” two copyhold 
elne 


Againſt which it was objected for the ie that they paſs not 
by the deviſe, becauſe there was no ſurrender; nor was it intended to 
paſs them: they deſcended therefore to the heir at law, in whoſe 
favour the balance always turns in donbtful caſes. Allowing that 
in general a truſt copyhold may be deviſed, though not ſurren- 
dered, yet it muſt be by particular words, ſhewing ſuch intent: 
whereas here, a manifeſt difference was intended between theſe and 
his other copyholds, which he had ſurrendered: and as to one 
of them, it did not come within the words; which are only appli- 
cable to thofe copyholds, of which he had the legal eſtate, and 
which he himſelf held of the manor; whereas here the truſtees were 
tenants. In the caſe of the King's Head Inn in Turnham Green, 
| Banks v. Denſbire, which was a copyhold houſe, three parts in one Ante. 
manor, and one in another, the teſtator deviſed all his copyhold 
' eſtate, which he had fareeriderad to the uſe of his will, having ſur- 
rendered only that which was in one of the manors: and Lord 
Chancellor held, that only ſhould paſs, 


As to the other e the defect of ſurrender mould never 
be ſupplied in favour of a grandchild, Kettle v. Townſend, Sal. 184. 


Maſter of the Rells. | 
As to one of theſe copyholds, the objection of no ſurrender 
is of no weight; becauſe having only an equitable intereſt therein, 
he might by the conſtant rule of this court diſpoſe of the ruſt 
without a ſurrender: it is true, that an intent to paſs it muſt 
appear; but the words are very extenſive, and mean all the copyhold 
held of the manor: and though 1 in ftrictneſs of law it is not held 


Vor, J. 1 1 by 


deviſed with- 


* 
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by him, but by the truſtee, who is tenant; yet, I think, it would 
be going too far to admit ſuch a diſtinction here; eſpecially i in the 
conſtruction of a will, although it has been alledged, that the 
teſtator was very converſant i in making wills; for in common par- 
lance a man might think, what was beld by his truſtee, was held by 
him: and the reaſon of not ſurrendering might be becauſe he 
knew, there was no occaſion for itz as the law is ſo, of which 
. every one is ſuppoſed conuſant, In the caſe of the King. s Head the 
words are more particular, being a deviſe of his copyhold lands, 
which he had ſurrendered; and then the court could not 20667 in 


lands not ſu rendered. 


— 7 ——— — 
* * . p er 


s. 5 * 
* 
Jade; * 3 
de We wo te — La 
1 Wee, A 
25 — 


— * 
36 „ a 
4 ** 22 — — Vang . 
- 3 - —— 


% Ae whe or hg eons ds DD 


Claimant un- The other Longhold ſtands on a different reaſon, not being a truſt; | 
der will mut and therefore a ſurrender in ſtrictneſs of law is neceſſary to make it 
admit the | 
6-8 paſs: but if the intent was to paſs it, a perſon claiming under a 
will muſt admit the whole; and the intent is ſo; being within 
the general words held of the manor, Nor is the objection of his 
having ſurrendered other copyholds, and that therefore the intent 
was different as to this, ſufficient to take it out of the deviſe: and 
perhaps the intent was to leave it to the option of the defendant, 
to forfeit his claims by the will in N this. Therefore they 


both pals. 


„„ Hill wer ſus Caillovel, October 26, : 748. 


Homas Hiil at the age of RR Tn in 1720 entered into a 


Bond by 4. in bond to Jſaac Carllovel for the payment of 520/. within fix 
1720 for pay- months after his father's death, if he ſurvived him: if not, to be 


ment in 6 
"onthe after void; the father being then bent. 


his father's 
death, if he ſurvived, otherwiſe to be void; the father then -0, and dies in 1731, A. in 1734: no relief 


except againſt the penalty ; no proof of impoſition although ſuſpicious circumſtances in it, 
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The obligee died in 1720, his executor in 1722 afligned it 
for valuable conſideration, for zught that appeared to the contrary, 
to Lane: the father died in 1731, after his death and the death of 
Lane, letters were wrote to the ſon, demanding it; who did not 
deny bis entering into it, but diſputed his knowing any thing of the 
executor of Lane, No action was brought thereon in the life of 
the ſon who died in 1734, but afterward application was made to 
his widow and executrix: and a compoſition offered, with 
which ſhe did not comply. An action was brepght; and verdict 
and judgment followed thereon; but before judgment the executrix 
brought this bill for relief, againſt the repreſentative at a fourth 
hand of the obligee, and againſt the executor of Lane, as being 

obtained from an extravagant young heir, neceflitous, and depen- 
dent upon his father; and an extraordinary loan under oppreſſive 


and hard circumſtances. Nor could the aſſignment alter it; or put 
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_ the original obligee: but leng 
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hs affignee | in a better cath than the obligee himſelf; for he muft 
take it ſubje to all the equity upon * 


Lonv CHANCELLOR. | 


2 "A very ſtrong caſe for the defendant, it is true, that the rule of 
the court is, that on a bond from a young heir in life of his father, 
being extravagant, Cc. the court will hold the creditor to ſtrict proof, 
and either relieve againſt, or reduce it to the ſum, that was advan- 
ced; and had this queſtion ariſen recently between the original cre- 
ditor and debtor, and a bill brought for relief, that appearance in 
the condition of the bond would have made me expect an account 
from the defendant upon what conſideration it aroſe. Although it 
is not to be laid down in general, that where a bill is brought for 
relief againſt a bond, the plaintiff ſhall be relieved, unleſs there is 
actual proof of the payment of the money; for that would make 
bonds uſeleſs. Then as to the circumſtances here, it induces ſuſpi- 
cion; but that cannot be certain; for out of humanity and tenderneſs 
ſuch a ſum might be advanced. Can I relieve without proof of 
impoſition? Why did not the ſon bring a bill for relief in his life 
upon the demand againſt him? For it is not prudent to Wait, Aſſignee of 
till the action is brought. This is a ſtrong caſe even for Caillevel; — -D 
ect to all 
but in the caſe of the aſſignee for valuable conſideration it is ſtronger. equity: but 
"The rule is right, that whoever takes the aſſignment of a bond, time, &c. may 
being a choſe in action, takes it ſubject to all the equity in the hands wa i. 
gth of time and circumſtances may 
vary that, and make the caſe of the aſſignee ſtronger; for why was 
not the bill brought, when the facts were recent? The only relief is 
againſt the penalty; ; to which every obligor coming into this court is 
intitled. Had the defendant proved leſs, conſidering how little the 
plaintiff has proved, I ſhould be ſtill of the ſame opinion. 


Reech verſus Bun, October 26, 1748. Caſe 73. 


f Kennegal, having made his will, depoſited it in the hands of one Executor and 
of his nephews, whom he made executor and reſiduary legatee, 7eliduary le- 
gatee under- 
with a manifeſt intention of reconſidering it; which he afterward talces to pay 
does in the preſence of the miniſter of the pariſh. Wm. another a legacy not in 
nephew, being then there, mentions his intending to leave . 
100. which the teſtator allows, and deſires the other (his executor) thereto, not 
to pay it: who undertakes it, ſaying there would be no occaſion prey, 
but out of the 
to alter the will for that purpoſe, for that he would pay it, and refdue of the 
give his bond or note, it inſiſted upon. But the teſtator is ſatisfied affers. 
without that, and dies the next day; and three months after the 
teſtator's death, the executor upon an occaſional converſation with 


5 Ane promiſes to pay. 


Againſt 
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Againſt him was the preſent bill brought by the executors of Vm. 
for that 100/. upon the foot of his undertaking to pay it, and by 
that engagement preventing the alteration of the will by fraud: for 
which w.s'cited Thyn. v. Thyn. 1 Ver. 296, and Oldbam v. Litch- 
field, 2 Ver. 506. praying an immediate decree againſt the defen- 
dant perſonally, upon his undertaking and promile after the teſ- 
tator's death; inſiſting alſo that a debt due from the teſtator 
ſhould not be deducted out of the 100/. by way of implied ſatiſ- 
faction; for ſuch implication is always liable to be rebutted by 
evidence, and here it appeared to be intended as a bounty, although 
not ſaid ſo. 8 e . 


For defendant: This is in ſubſtance deſiring the court to inſert 
a legacy, which is not in the will, on the foundation of parol evi- 
dence only. If it is a fraud indeed, it is to be relieved againſt; but 
there is none here: and ſo, different from Thyn v. Thyn, where 
there was certainly fraud by miſrepreſentation of the fact. But 
here it did not ariſe originally from the defendant; it amounts at moſt 
but to breach of promiſe, and valeat at law quantum valere poteſt, 
and not in a court of equity on the foot of fraud; as in the caſe of 
Whitton v. Ruſſel, Fuly 28, 1739, which was a deviſe of a leaſe- 
hold intereſt to three perſons, ſubject to an annuity of 20 J. fer ann. 
to the plaintiff: the teſtator having afterward a mind to charge the 
eſtate with a farther annuity of 15/. per ann. for the plaintiff, a 
conſultation was had how to do it: in which H. one of the three 
was preſent: and it was adviſed to take a bond from the three devi- 
ſees for payment thereof, inſtead of adding a codicil; to which H. 
agreed: but before the bond was prepared, the teſtator died. This 
not appearing on the face of the will was not paid; but ten years 
afterward, a bill was brought againſt H. The queſtion aroſe on 
the conſequence of the fact, whether it was proper for a court of 
equity to interpoſe? One circumſtance againſt it was the length of 
time; but the principal, that this was breaking in upon the ſtatute of 
frauds: and Thyn v. Thyn was there cited. His Lord/hip held it a 
caſe of a very delicate nature, and ought to be vey ſtrong for 
relief: that there were ſeveral caſes, in which the caurt would wiſh 
to relieve, but by their rules could not; but that every breach of 
promile is not a fraud to induce a court of equity thereto; and 
would give no relief. If it is a promiſe, why not try it at law? and 
not come into a court of cquity, which holds not juriſdiction of 
Aſjumfſit; for if good, it is good on ſome conſideration, upon which 
the law would ſupport it. This is to ſet up a legacy, not proved 
in the Ecclefaſtical court; and by encouraging perjury will over- 
turn the ſtatute intended to prevent it: but if there were any foun- 
dation for this court to interpoſe, it muſt be only out of aſſets: 
otherwiſe it would. put the plaintiff in a better caſe than legatees, 
and the defendant in a worſe by being bound to pay, if aſſets are 
dencients and if this is in nature of a legacy, the debt muſt be de- 
| 5 „„ 7 oe 
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deducted; the court olways confidering it a ſatisfaction, where a 
55 ieguey 3 is larger than the debt. 


| Lozy CHANCELLOR. - 
This is a very ſtrong caſe to give the plaintiff relief, the rule of 
law and of this court, ſtrengthened by the authority of che ſtatute 
is, that all the legacies, unleſs in the caſe of nuncupative wills, 
muſt be in writing, and wrote in the will, Then all the rules and ar- 
guments laid down for the defendant againſt breaking in upon 
the will by parol proof, are true, But notwithſtanding this the 
court has always adhered to this principle, that the ſtatute ſhould 


never be underſtood to protect fraud; and therefore whenever a 


caſe is infected with fraud, ſuch as the Ecclefraſtical court can- 
not relieve againſt (for they may relieve againſt fraud in ob- 
taining a will) the court will not ſuffer the ſtatute to protect it, 
ſo as that any one ſhould run away with a benefit not intended. 
The queſtion then is, whether this is a caſe of fraud, ſtrengthened 
by the promiſe of the defendant? and I am of opinion, that it 
is, It has been taken, as if the fraud muſt be on the perſon, who 
might have remedy at law; but this court conſiders it as a 
fraud alſo upon the teſtator ; for whom none can have remedy but 
a perſon coming here for payment; and here it is plain, and ad- 
mitted in all the circumſtances by the defendant, except juſt ſo 
much as he thought, would intitle to a decree againſt him. But 
when fo far is admitted, it gives credit to the witneſs, who goes 


125 


farther; this therefore is not to be compared to the caſe 8 there Where but 
was but one witneſs againſt a defendant's anſwer; for the anſwer one witneſs a- 


muſt be a poſitive denial n foto, and muſt reſt ſingly thereon, 


ainſt an an- 
wer, the an- 


There is a breach of promile ; but attended alſo with fraud upon ſwer mutt be a 

the teſtator as well as the plaintiff, by repreſenting as if there 1 
n 

was no occaſion to alter the will, and comes within the proper ju- re ingly 


riſdiction of this court as impaſit ſtion. The caſes cited, of which thereon. 


kind there are feveral others, are upon this foundation: nor does 
this caſe differ in reaſon and equity, although that of Thyn v. Thyn 
was attended with other circumſtances of aggravation. So in 2 Ver. 
506, as to the caſe in 1739, 1 do not remember it particularly; and 
all theſe caſes depend on the particular circumſtances: but a mate- 
rial difference appears as it is ſtated; the promiſe there not being made 
by the executors, but by one only of the legatees. The promiſe 
there was in direct contradiction to the written will; it is not ſo 
here, where the defendant is executor: but I do not give any 
certain and concluſive opinion thereupon, Upon the merits there- 
fore the pa cede is intitled to the relief prayed. 


"But: as to the next queſtion : whether to have an immediate 
decree perſonally? Furſt from the nature of the undertaking, I 
think it does not bind him perſonally, as it would, if he had given 
the note; for fuch promites muſt be underſtcod with reference to 

Vor. I. | K k | aſſets, 
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aſſets, other wiſe men might be drawn in; for it ought not to ope- 
rate out of the executors's own eſtate, binding only to pay out of the 
teſtator's. Secondly, as to the promiſe after the teſtator's death: I 
at firſt doubted if it would not bind him perſonally; which I 
would do, if I could: but fear it would be going too far upon ſo. 
looſe a thing as this promiſe is, It is no promiſe, Then there is 
no conſideration ariſing; the plain meaning being not to bind 
himſelf in a bond, but to pay it as a legacy when the year and day 
ſhould be out, which is all I can infer. At law if an executor pro- 
miſes to pay a debt of his teſtator, a conſideration muſt be alledged ; 
as of aſſets come to his hands; or of forbearance; or if admiſſion 
of aſſets is implied by the promiſe; otherwiſe it will be but nudum 
pactum, and not perſonally binding upon the executor ; and this 
being ſo ſoon after the teſtator's death, the executor might not 
know the value of the effecis. 


The queſtion chin i is, in wha order the plaintiff i 1s to come, des 

it is a decree out of aſſets: which muſt be ſo, as not to break in 

upon other legatees; which would be turning it into a fraud upon 

them, by making them abate in proportion upon a deficiency; for 

that indeed would break in on the ſtatute of frauds. So that this 

promile by the executor and OY legates amounts to payment 
out of the ſurplus, 


Coſts againſt | But the plaintiff muſt have cofis ae to . time, the de- 
executor. fence being on a wrong foot; the anſwer evaſive and contradicted. 


8 As to the debt, although I think hs caſes of 6b by impli- 
cation barely have gone far enough: yet J cannot diſtinguiſh this 


ſatisfaction for 
DY nor can I take it upon a different foot, than if it had been in the; 


will. So it muſt be deducted. 


Caſe 74. Bingham verſus Bingham, October 27, 1748. 


Maſter of the Rolls for Lord Chancellor. 


N agreement was made for the ſale of an eſtate to the plaintiff 
by defendant, who had brought an ejectment i in ſupport of 
a title thereto under a will. 


| The bill was to have the purchaſe money refunded, as it it appeared 
to have been the plaintiff's « eſtate. 


| Equity re- It was inſiſted, that it was the plaintiff's ox own fault, to ; whom the 


—_— title was produced, and who had time to conſider i it. a 


Decreed for the plaintiff with coſts, and intereſt for the money 


frem the time o bringing the bill; for though no fraud * and 
: the 


in the Time of Lord Chancellor Hazpwicks. | I27 


the defendant apprehended he had a right, yet there was a plain 
' miſtake, ſuch as the court was warranted to relieve againſt, and not 
to ſuffer the defendant to run away with the money iu conſidetration 
of the ſale of an eſtate, to which he had no right. 


Peacock verſus Monk, October 28, 1748. Caſe 75. 


A Dmiral Leſtock, going to ſettle his affairs, upon the fame day 4 makes B. 
17th July 1746, makes two inſtruments: one he called — = 
a deed by way of agreement between him and the defendant Monk; gatee, and by 
the other he called his will: by the deed he puts 4009 J. into the 1 
bands of Monk, to pay to the admiral himſelf for lite an annuity of Me in B. 
160 J. and afterwards to pay 1000/. a- piece to Peacock and Cock- to pay an an- 
burn, if they ſurvived him: and an annuity of 1007. for life to Mrs, jp, on 
Knowles his houſekeeper, if ſhe ſurvived him: the reſidue to Monk. ward 1001. 
Provifh, that if the 160 J. annuity be unpaid after any quarter-day, a. piece to C. 
and D, and an 


| Monk ſhall repay the 4000 J. to Mr. Leſiccz himſelf, to be placed annoſty to E. 
out in the names of Lęſtocł and Monk. By the will he makes Monk if they ſorvi- 


_ executor and reſiduary legatee. ved, & c. it is a 
= | | 8 | | Os | voluntary and 


WELLS | ; teſtamentaty 
act, and void againſt the general creditors within 13 £4iz. 


After his death Monk made ſome payments: but diſcontinued 
them upon notice of a bond creditor; apprehending there would 
not be ſufficient to pay that and the others alſo; which occaſioned. 
the preſent bill by the three perſons claiming the benefit of the truſt 
ariſing under the deed. | 


Objected, that they had not made the bond creditor a party, 
who had alſo filed a bill, and would have a right to ſay, that no- 
thing done in this caſe would bind him; and therefore both cauſes 
| ſhould come on together, leſt there might be inconſiſtent decrees ; 
nor could even the plaintiff or the defendant otherwiſe be ſafe, In . 
general on a demand againſt an executor, it is not neceſſary to 
bring the other creditors before the court, but the executor only 
who is the proper perſon to defend, and will be ſuppoſed to do this 
duty. But here the demand is not out of aſſets, but out of a 
ſpecifick thing; and it is a mixed cauſe, differing from the common 
caſe; the executor being contractor in the covenant, and ſo con- 
_cerned himſelf; and colluſion between him and the plaintiffs might 
be objected: nor may he be able of himſelf to make ſo good a 
defence; and ought not to be put thereto without having thoſe 
parties, who {till are intereſted, and as to whom he is but a truſtee. 


Io which it was anſwered, that in general it was ſufficient for 
a plaintiff to bring before the court thoſe perſons, who could intitle 
to make a decree in his favour ; although there are ſeveral caſes, 
: e wheie 
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where it is neceſſary to bring every perſon, who will enable the 
defendant to make a defence; which -is done here. The perſon 
objected not to have been made a party, is only in nature of a com- 
mon creditor, and then if there are any other debts, the plaintiff will 
be bound to make all, even ſimple contract creditors, parties; 
which would render it impracticable to come at a debt in this court; 
and is the reaſon, that in the caſe of executors, the court acts op- 
polite to its own rule in other caſes of making all perſons intereſted 
parties. . 50 5 N 


SEED 


ET I w 


2 — 
84K ——ů————— — —U—ä . u— 
” — - 7 
* 
32 * —— 1 $3: 2007 — 2 WR - 
4A > — — — 27 * — 


Lord Chancedlor would not determine this queſtion, till he heard 
the merits. ET oo es | 


The plaintiffs offering to read evidence of the ſervices done by 
them to Mr. Leftock, as a conſideration of the deed, it was oppoſed, 
becauſe no conſideration was mentioned in the deed to warrant the 
reading. EE; 8 5 


LoxD ChAxckLLOR. 


Where any This proof ought to be read: the conſequence afterward muſt 
conſideration be confidered, compared with the nature of the deed; it differing. 
e ee à from the common caſe upon which the objection is founded: for 
not ſaid for to be ſure where any conſideration is mentioned, as of love and af- 
ue gg tection only, if it is not ſaid alſo and for other conſiderations, you 
you cannot Cannot enter into proof of any other: the reaſon is becauſe it would 
enter into be contrary to the deed; for when the deed ſays, it is in conſidera- 
PoE wy ny tion of ſuch a particular thing, that imports the whole con- 
wiſe where no ſideration, and is negative to any other, But this is a middle 
conſideration Caſe, there being no confideration at all in the deed, I will ſup- 
2 ue poſe two caſes: one at law, before the ſtatute enabling the bring- 
| ing an action at law on promiſſory notes, without proving a con- 
ſideration, Theſe notes were frequent without ſaying any con- 
fideration ; vet before that act a conſideration muſt have been ſhewn 
at law: and it might have been there ſaid, it was contrary to the 
writing. The other is a caſe in this court: ſuppoſe a father has a 
ſum of money, being a gift to a child from a collateral relation, in 
his hands; and makes a hill of ſale of goods, or declares a truſt 
for that child, without ſaying for love or affection, or mentioning 
any conſideration at all: upon a queſtion here the child may ſhew, 
this gift was in ſatisfaction for what was in his hands from the 

collateral relation, 1 


The ſervices proved were, the aſſiſtance given to Mr. Le/tock by 
two of the plaintiffs, in making his defence upon his trial by a 
court martial, and the pains and labour they were at; and that 
Knowles the other plaintiff nurſed him in his illneſs. An anſwer 
was allo read, in which he acknowledged the ſervices of the plain- 


tiffs, 


in the Time of Lord Chancellor Hax »DwWICEE. 


tiff, one of whom was his nephew ; and that he would ſettle his 


affairs, and make a e for them. 


And it was ; argued for the plaintiffs, that * had a legal claim in 


Leftock's life. The deed is fair, he might diſpoſe of his property; 
nor will the reſerving an intereſt to himſelf make it otherwiſe, 


If a creditor is ſatisfied to take the debt in a way molt for the debt- 
or's eaſe, other creditors after his death cannot ſet afide this compoſi- 


tion; which ſhews it not to be a teſtamentary act. Suppoſe, inſtead 


of paying it to Monk, he had paid it to the plaintiffs to whom he was 

indebted, upon their paying him the intereſt for life; it would be 
good, and not applicable to the debts at large : otherwiſe it would be 
out of the power of a debtor to compound, or do any thing but di- 


rectly pay the money down. It ceaſed to be his eſtate, and though by 


the proviſo it might come to his hands again, yet he could not appro- 
priate it to other purpoſes than in the original engagement, This is 
not ſuch an act, as the rules will not warrant. The ſtatutes of fraud 
take not in tranſactions of this ſort ; all the acts of parliament proceed- 


ing on a foundation of aliening with a view to defeat creditors, If a 


debtor, inſtead of paying a ſum of money, lays it out in purchaſe of 


land, and agrees with the creditor to limit it to himſelf for life, remain- 


der to the creditor in ſatisfaction cf the debt; it could not be de- 
feated, Nor is there any inſtance where a purchaſe ſhall be looked 
on within any of the acts mentioned in 13 Elix. Fletcher v. Lady 
| Sidley, 2 Ver. 490. The plaintiffs had at the time a claim a- 

ainſt him, which his death cannot alter; and aſſets are conſequen- 
tial to the right the party had in his life. Its not being revocable in 
its own nature, which is the criterion of a teſtamentary act, ſhews it 
not to be ſuch: nor was it in contemplatlon of his death, for cer- 


tainly juſt before his death he could not diſpoſe of his goods; but 


be might have made them this recompence immediately for their 
forviews; which would not then have been reſcindable or fraudulent; 
nor cculd the court follow it into their hands. Then the poſt- 
poning it till after his death, which was done out of affection to 
bim, as the plaintiffs might have brought an action and recovered 


damages, is far from making it fraudulent. The deed, though not 


cxptefled to be for theſe ſervices, yet from the proof read appears 
to be ſo, and to be accepted by the plaintiffs in recompence, by 
their not demanding any other: nor will the court weigh it with 
exactneſs, or ſend it to a jury to ſee whether the conſideration 


| Le adequate or not. 


For 8 The queſtion is, whether this is to be conſidered 
as aſſets of Leſtocł, and ſo charged with debts in general; or as a 
ſpecifick thing, in which the plaintiffs are intereſted, and have # 
demand againſt Monk in his own capacity? The deed imports o. 
the face of it, to be without conſideration as to the plaintiff 

though as between Leſtock and Mzcnk it is on conſideration, The 
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CASES Argued and Determined. 


the plaintiffs call in | aid the ſervices; but the value thereof does not 
appear ; the evidence not ſtating it, nor is it ſuggeſted by the bill: 

and though the plaintiffs were intitled to bring an action upon the 
caſe for them, that is not ſufficient; for the plaintiffs want to have 
a ſpecifick thing for that purpoſe by contract of the party; for 
which it is neceſſary to ſhew, that ſuch was the intent, and that it 
was accepted by the plaintiffs as a ſatisfaction for the debt due for 


| thoſe ſervices; which will not be preſumed. When that acknow- 
ledgment by Mr. Le/ffock was made, does not appear; fo that it 


may be applicable to any other intent to make a proviſion for the 
plaintiffs ; but making a proviſion is different, and imports a boun- 
ty, and makes againſt the plaintiffs, Suppoſing then, no confider- 
ation; the queſtion is, whether it is not the property of the teſta- 
tor, ſo as to be aſſets? The ſettling of an eſtate without conſider- 
ation makes it void as to creditors; though perſonal eſtate may be 
given away in one's life, yet muſt the poſſeſſion be parted with; tor 
the retaining that will be confidered as a fraud in law or equity ; and 


| here he himſelf was to receive the benefit of this contract du- 


ring lite; the plaintiffs only claiming a reverſionary intereſt after- 
ward : and though it is not ſtrictly under a teſtamentary inſtrument, - 
yet it is to have the effect of ſuch, only that is not revocable : and 
yet on a contingency it might again be his eſtate: and there is no 
caſe where the party on a diſpoſition has retained the intereſt in his 
life, that the court has held it not to be aſſets. As in the caſes of 
bankruptcy, and on the cuftoin of London; for a father might give 
what he will to a child without fraud; but if he retains it himſelf, 


it is a fraud upon the cuſtom. As on a bond to provide for a child 


after his death; the child may have the benefit out of the teſta- 
mentary part; but not againſt the widow or children. So 2 Ver. 
202, and Combes v. Ellin, March 2, 1747. where an old freeman 
purchaſed a term for years after a ſtranger's death with his own 
money in the name of himſelf and his wife jointly, and died, 
The children brought a bill, to have this leaſchold diſtributed as 
part of his perſonal eſtate; and the court was of that opinion, and 
that it ſhould take place againſt the wite's ſurvivorſhip: for being 
purchaſed with his own money, it ſhould be the ſame as if it was 
tor himſelf for life, and afterward to his wife; hieb is a direct 


anſwer to Fletcher v. Lady Sidley. 2 


LORD CHANCELLOR. 


That caſe in 2 Ver. 940. was 5 only the inclination of the court « on 
the argument of counſel; and it would be dangerous to allow the 
arguments, which are there: and as to the caſes on the cuſtom and 


bankruptcy, they are not applicable; ſtanding on particular reaſons. 


All 


in the Time of Lord Chancellor Harpwicks: 131 


All the queſtions ariſing between the parties fall under two gene- 
Tal heads. The objection by the defendant for want of parties: and 
the true merits of the plaintiffs demand. | f 


As to the firſt, I was willing to poſtpone it, till J went into Not neceſfaty 
the cauſe on the whole merits; becauſe the caſe is particular in its om ener 
nature; the perſon who is covenantor, being alſo executor; and the cutor party, 

rather becauſe-it may ſave expence to the parties, and probably pre- who —_— 
vent further litigation in the other ſuit. The objection does not * 
prevail: and if allowed, might make an inconvenient precedent, him, creditors 
The true queſtion is, whether the property arifing under this and legatees. 
deed, and benefit of this truſt, muſt be conſidered as the plaintiffs' 
property, or part of Mr. Leſtocł's perſonal aſſets? for to that it will 
reſult; that is, part of the produce of his perſonal eſtate fo diſpoſed | 
of as not to bind creditors. Then who is the proper perſon to / 
make defence, and to infiſt that this is not ſuch a diſpoſition, but 
the executor? It is ſaid, that ſtill the creditors are intereſted ; the 
executor as to them being but a truſtee, and ought not to be put 
ro make that defence without having them parties. Whether few- 
er or more creditors makes no difference; for the court muſt go on 
ſome rule: and the queſtion is, whether it is neceſſary to make 
more than the executor party. It is truly ſaid for the plaintiffs, 
that if bound to make one, they are hound to make all, even fim- 
ple contract creditors parties; they having an equal right to 
controvert that point; for if what the defendant inſiſts upon is : 
right, the plaintiffs can no more claim 1n prejudice of one, than the | 
other: which would be a ſtrange rule, and muſt then be always done. 
"Theſe caſes often ariſe; and the direction is tc take an account, &c. 
and all the creditors to come before the maſter to prove their debts ; ' 
which if they do, and it is objected, that they are not creditors for 
valuable conſideration, that queſtion might be entered into there, and 
come before the court upon exceptions. If indeed there is a 
bill by a fingle creditor or perſon claimirg part of the eſtate, as 
It is here, the court at the hearing the cauſe will and ought to de- 
termine it: but that is not neceſſary in all caſes, and thews it not 
neceſſary to bring all before the court; the executor in all cafes ſuſ- 
taining the perſon of the teſtator, to defend the eſtate for him, 
creditors, and legatees: but if collufion, a particular caſe muſt be 
made of that. But here the objection and defence made, ſhews 
no colluſion between the executor and the plaintiffs; and there is 
a plain anſwer to the executor's not being able to make ſo good a 
defence, viz. that here he is alſo contractor with Leſtocꝶ, and party 
to the tranſaction, 


As to the next point, on the merits: I have been willing to give 
great attention to find foundation to decree this demand for the 
Plaintiffs, as a demand for valuable conſideration, without in- 
curring the danger of a precedent againſt the rules of law and of 

- 5 | 
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CASE 8 Argued and Was 


this court particularly. The ſervices were probably very beneficial, 


and deſerved a reward ; but upon the whole circumſtances, I cannot 
be ſo ſatisfied as to allow this diſpoſition to prevail; which might 


Chalk out a way, whereby any one, who intended a bounty to a 


particular 'creditor, might at the inſtant of mak ing his will do that, 


which would amount to a legacy in its nature, by ſevering part 


from the reſt, and the other creditors go without ſatisfaction. The 
obſervation is right, that this deed is in two reſpects, being for va- 


luable conſideration with reſpect to Monk the grantor; but not as 


to the plaintiffs: for I am very doubtful, notwithſtanding the merits 
of the ſervices, whether they were ſuch, as would intitle either of 
the plaintiffs to an action againſt Mr. Leflock. There is only proof 
of the facts done; but of no promiſe to recompence: what de- 
mand could Knows have againſt him? I cannot preſume that ſhe 


Was paid no wages, or that he intended to pay her merely by 


giving this annuity afterward, if ſhe ſurvived him; and the ac- 
knowledgment in the anſwer is like a man providing for rela- 
tions; not paying a debt, but a bounty out of gratitude for ſervices 
erformed: and the words themſelves only import that: he has 
reſerved exactly the intereſt at four per cent. for himſelf for 
life, giving only a ER 6 intereſt to the plaintiffs, if they 


ſurvived him; which is a ſtrange way of paying a debt. It is 


true, by a particular contract proved, a creditor might accept 
ſuch an intereſt by way of accoid and ſatisfaction; but that 
ſhould be proved. Suppoſing more proof that theſe ſervices were 
ſuch, for which an action could be maintained: it was not accepted 
as a ſatisfaction; nar any contract binding to ſuch acceptance, 
which ought to be in all cafes of this kind; that is, ſuppoſing it a 
debt: ſo that it is merely voluntary in conſideration both of law 
and equity, as to others claiming for valuable conſideration, whe. 
ther ſpecifically, or as general creditors. Then as to the conſe 
quence, and whether it could be good againſt creditors: it depen 
on its being fraudulent or not. I do not mean as to the inter 
(although there is ſomething like that) but a colourable fraud again: 


creditors in the notion of this court; and I am of that opinion, 
from the act 13 Eliz. which includes all goods and chattels : and 


though money has no ear-mark, yet if in tiuſt, it is another mat- 
ter; for though it be not the ſpecifick 4000 /. which was paid, yet it 


is the profits thereof; which is equaily 1 within the words of the ſta- 
tute; preventing creditors from a ſatisfaction for their debts. by 
taking part of the debtors property. But there is ſomething bring- 
ing it nearer to thoſe caſes, which have been determined without an 
difficulty; that if there is a power of revocation in ſuch a deed, it 
is a conſtant evidence of fraud: and here is that, which amounts 
thereto by the provi/o; putting it in the power of Mont to enable 
Leftock to defeat it: or it might be done by colluſion, to which the 


only anſwer attempted to be given is, that though it would defeat 
Monk's intereſt, ſtill the truſt for benefit of the plaintiffs would 


ſubſiſt. But what remedy . for that "ew could the plaintiffs Þave 


againſt 
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againſt Leflock? becauſe it is not a contract for valuable conſider- 
ation; for then they might come here for a ſpecifick performance; 
but being merely voluntary and nudum pactum, upon a bill brought 
here, it muſt be diſmiſſed. And there is one thing that looks like 
ſuch an intent; that on its being repaid to Leſſoc“ for default of 
Monk, it was ſtill to be placed out in the name of Mont, making him 
truſtee again. But abſtracted from the ſtatute, and although it never 
had been made, upon the particular circumſtances, this would not be 
binding on creditors in this court. Monk being both executor and 
contractor in the deed, and both inſtruments being done at the 
| ſame inſtant (as it muſt be taken, being on the ſame day) it ſpeaks 
the whole to be a teſtamentary act. Then why were they divided 
but to give the plaintiffs a preference to other legatees or creditors ? 
In ſeveral caſes the nearneſs of one act to another makes the court 
take it as one, ſo that it is a teſtamentary act; though not ſtrictly ſo, 
becauſe not revocable: yet I have ſhewn how it might be revoked. 
And wherever a court of equity finds ſuch a turn given to a 
tranſaction to defeat creditors, reſerving the benefit of it to the 
perſon himſelf; the court will be very nice to find out a diſtinction 
for creditors. It is true indeed, that a man may give money in his 
life, as he pleaſes, without creditors calling to an account, or ha- 
ving it refunded : but then he muſt abſolutely depart with the be- 
nefit of it during his life; otherwiſe a court of equity will inquire 
very ſtrictly into it. So here there is no parting with the uſufruc- 
tuary intereſt ; and it ſhall not prevail againſt creditors even by ſimple 
contract, but againſt reſiduary or other legatees they are intitled by 
their ſpecifick lien on it. | | 


But then a queſtion ariſes among the plaintiffs them ſelves, whether 
Knowles ſhall abate in proportion with the others? For an annuity 
has been determined to be a ſpecifick legacy and not to abate with 
pecuniary. But here the legacy is a ſum of money, and the an- 

nuity in truſt thereout, and to come out of the whole. 


Reſerve that queſtion. 


Butterfield ver/zs Butterfield, October 29, 1748. Caſe 56. 
Appeal from the Rolls, where it was heard as a cauſe by conſent. Poſt, 


7 \HE bill was to have a queſtion determined, which aroſe on the Deviſe of 
_ will ofT. Butterfield, viz. © T defire, that 400 l. ſhould be put 4994 to be 


d out on 


out on good ſecurity for my ſon T. Butterfield, that he may have the in- good ſecurity 
tereſt of it for his life, and for the lawful heirs of his body: and if it tor I. B. that 
Should jo happen, that be ſhould dye without heirs, it ſhould go to my gema have 
_ youngeſt ſon John Butterfield, and the lawful beirs of bis body,” wy * _ 
and tor the 


heirs of his body; if he die without heirs, then over. The whole property vells in the firſt taker, and the 
limitation too remote, | 


FOE, I. M m The 
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/ The queſtion was whether T. Butterfield ſhould have it as his own 
Property abſolutely, or only the intereſt for life; and afterward for 
the benefit of his children, if any; with a limitation. over to his 
brother ? but the brother gave up his intereſt. | f 


* . 7 I 


And it was argued to be an eſtabliſhed rule, that where * of. 

tate is given for life, and then to the indefinite heirs of the body, there 
being no recovery by which the intail of perſonal eſtate can be barred, 
the firſt raker may diſpoſe of it, as he pleaſes: and though a perſonal 
cannot deſcend as a real eftate, yet if it was intended to go in that 
courſe of deſcent, which would be an intail of land, the firſt taker 
has the abſolute property, and remainder over cannot take effect. 
Then here it plainly was meant to the heirs of the body, as heirs; 
which cannot be confined to any particular child or children by 
purchaſe; for then the inſtant they were born, it would veſt in 
them, and their repreſentative would take, which could not be ſo 
here: Nor could he mean children living at time of the death, for 
if ſuch child died, leaving iſſue, he meant the grandchildren ſhould 
take, In Lord George Beauclere v. Miſs Dormer, June 17, 1742. 
a diſtinction was contended for, that where a real eſtate was limit- 
ed after a death without iſſue, it ſhould be conſtrued indefinitely : 
but if a perſonal, the court would ſuppoſe it to mean at the time 
of his death; but his /ora/hip held, that in caſe of a perſonalty, it 
was after an indefinite dying without iſſue, and too remote. Was 
this queſtion. upon a limitation of real eſtate, it would not bear 
an argument, fince the late determination of Colſon v. Co/ſon in B. 
R. Bagſhaw v. Spencer, Poſt. ſo that if this was a real eſtate, it 
ones would be an eſtate tail, 


Ton CHANCELLOR. | | 


My. apprehenſion 3 is, chat if this was of land, it would be an 
intail; and that therefore it veſts. the whole property in the firſt 
, taker : but there is one circumſtance to differ this from the com- 
mon caſe, viz, that here is no gift of the 400 l. to F. Butterfield ; 
for then I ſhould clearly have thought him intitled to the abſolute | 
intereſt and property thereof, and the deviſe over void, as a deviſe 
of a perfonalty after ſuch a limitation 2s would be a clear intail of 
lands, and too remote a contingency ; becauſe berrs of body import 
ad infinitum, if nothing to reſtrain is ſuperadded : and in thoſe caſes, 
where ſomething is ſuperadded, both courts of law and equity have 
with much difficulty come into a conſtruction to reſtrain it to ifue 
living at time of the death; as the. firſt words import ad infinitum. 
In the deviſe over to T. Butterfield, v here it undoubtedly muſt veſt 
the abſolute property, the. teſtator has has uſed the ſame words, ex- 
cept for life, leaving no reverſionary intereſt or chance to his execu- 
tor or refiduary lezatce, Then why ſhould it not be ſo in the other? 


In Miſs Dormer's cate, I held Fwy of a perſonalty to one, and 
the 
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the heirs of the body generally, veſted the abſolute property in him, 
and no deviſe over could be, if nothing more. The only thing 

creating a doubt is, that here the intereſt only, and not the thing, 
is deviſed to him; unleſs the word For imports a truſt for him, 

which is the ſame as a bequeſt to him, it is giviog him the intereſt 

for life; which in the ci law is called the uſufructuary benefit; and 

whether expreſs words of gift, or the law conſtrues it ſo, makes no 

difference *. „ 


Let it ſtand over: and in the mean time I will look into the caſe 
of Miſs Dormer. | . | 1 | 


I am always more jealous, where cauſes are argued on one ſide 
only: and though J. Butterfield gives it up; yet if a right is in 
the children of the firſt taker, the court is bound to take care of it, 
as much as if the other had inſiſted on it. | 


Oke verſus Heath, November 4, 1748. Caſe 77 
(05 the marriage of El:zabeth Pafimer with Sir William Smith, Wife having 


| h | 1 b | a . Q by marriage 
10,0901. was by articles Fuly 17, 1718. veſted in truſtees, cles — 
to be laid out in the purchaſe of lands, to be ſettled on the huſband by deed or 
and wife for their lives: then for the iſſue, if any: if none, a term will N 
of 500 yeats was created, that if the wife died in life of the huſ- n 
band, the truſtees ſhouid raiſe and levy 4000 J. for ſuch perſon or of appoint- 
perſons, as are or ſhall be her kin, and for none other whatſoever, ment 3 
as ſhe b deed or will, or writing under hand and ſeal 2 
he by any deed or will, or writing under hand and ſeal purport- the ſtatute: 
ing, or in nature of a laſt will, ſhall, notwithſtanding covertute, pp by 
e "ROE de does will to G. he 
direct, limit or appoint, to be paid within twelve months after due, 6 


in ſuch manner as ſhe by the ſaid deed, c. ſhould, &c. and for nuity in con- 
default of appointment, to be paid and divided among ſuch of her fideration of 


kin as by the ſtatute of diſtribution would be intitled to her perſonal 3 * 


eſtate, if ſhe died unmarried and inteſtate, But if the money was Tn. appoint. 
not laid out in lands, then after payment and deduction of the ment is void, 
4000 J. to ſuch as the ſhould appdint as aforeſaid, the reſidue and — 1 
ſurplus ſhould be paid to her huſband. Med OO” Ana, but the- 

CLE ET 3600 Fs TER 55 11 annuity ſhall 
be a charge thereon, 


Having no iſſue living ſhe on the fifth of May 1943 makes a will 
and reciting her power ſhe directs, limits, and appoints the 4ooo J. 
to be paid to her nephew Vm. Gill for his own uſe and benefit: 
but in conſideration thereof he to pay to his mother an annuity of 


K The caſe of Peacock v. Spogner had been Cited 3 which Lord Chancellor ſaid he knew not 
what to make of; nor of the opinions of the judges, who were extremely divided, as ap- 
| Pears from the minutes, and that Lord Harcourt diſallowed it. 

7 8 3 ; 1000. 
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100 J. per ann. during her life for her ſeparate uſe, and to enter 
into a bond with a penalty for payment thereof. And all the reſt 
and reſidue, of what ſhe had power to diſpoſe of, ſhe gives to 120 
niece Suſan Gill after paying ſome 9 thereout, 


William Gill dies i in her lifetime ; the dies; her huſband ſur- 


Viying. 


The plaintiffs were part af her. next of kin, claiming ade the ar- 
ticles by the ſtatute of diſtribution in default of appointment, by the 


| death of the appointee in her life. 


A croſs bill was brought by—Gill, father of the appointee, as re- 
preſenting him, and alſo for the arrears of his wife's annuity, who 
was dead, and by Heath and his wite Suſan * the whole by 
the reſiduary clauſe, 


For the plaintiffs it was argued, that Suſan Heath was not an ob- 
je within the articles; not being in eſſe at the time of making them; 
and the the articles only deſcribing the perſons, the proportions muſt be 
now ſettled by the court; which will make an equal diſtribution per 
capita and not per fires, as held in Thomas v. Hole, Caſes in the time 
of Lord Talbot 251: where a perſonal eſtate was left to be equally 
divided among relations: and decreed, that the ſtatute of diſtribution 


ſhould be the rule as to the perſons to take, but that they ſhould 


take per capita. So in 1 Vm. 343. the appointment was complete; 
ſo that it could not be intended, that this 4oco/, ſhould fall into 
the reſidue, out of which legacies are alſo given. 


Then as to the claim of Gill: where a legacy is given to 
A and out of it to pay to B. though A. dies in the lite of the 
teſtator, it will not defeat the legacy to B. Put that is, where the 


fund given to the firſt taker, is made the fund, out of which the 
ſecond legacy is to ariſe; as held by his Lordſhip July 6, 1743. 


But here it is different, being an abſolute bequeſt to the nephew ; ; 
and in conſideration thereof a direction to ſecure an annuity ; but in- 
dependent of the fund; which therefore is not liable thereto. 
Where the ſecond legacy is given by way of truſt out of the firſt, 
or of remainder, although the firſt fails, "ihe other will ſubſiſt; but 
not where it is by way of condition : which diſtinction was taken 
at the Rolls, June 7, 1739; where the deviſe was to a wife, deſi- 


ring ſhe would leave it to relations: and ſo different from the caſe 


in 2 Ver. 116. where the legacy was annexed to the biker on con- 
dition, as it is here. 221 


And farther, as to the refine : wheres a perſonal legacy i is given 
to A. ard the reſidue to B. though the firſt fails, the reſidue will take 
it io, frcm the intent; ſwee ping in every ph which by any act 

whatſocver 


—— — 
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in life of the teſtator: it was ſettled lately in C. B. that the refidue 
ſhould not take it in. E Sf 


For Gill it was laid, the teſtatrix has executed her power, 
although that execution during her life is revocable; ariſing from the 


nature of a will, by which it was appointed with that intent. The 


-queſtion is, whether that contingency, which depended on her nomi- 
nation, being executed and put an end to by her, it was ſuch an in- 
tereſt, as is tranſmiſſible to the repreſentative ? The general objection 

thereto is from its being a teſtamentary diſpoſition, and like 
every other lapſe; which is ſo, if mere teſtamentary. But this not 
properly a legacy; the ſettlement having entirely diſpoſed of it to 

ſuch of her kin as ſhe ſhould appoint, leaving her only a naked 
power and no property; fo that ſhe could not give it by will to 
any other than thoſe the was confined to: and the power ope- 
rates, as if the execution thereof had been in the original inſtru- 
ment; and if ſo, notwithſtanding his dying in her life, it will go 

to his repreſentative. As in the caſe where one deviſed all the 
reſidue of his perſonal eſtate after death of his wife to be 
divided among A. and B. and five relations: the five relations 


died in life of the wife; their repreſentatives were notwithſtanding 


held intitled. The reafon of a will's paſſing no right till the teſta- 
tor's death is, from the notion the law has of its paſſing part of 
the teſtator's property: but that is, when the perſon takes only 


under the will. There is no inconſiſtency that the repreſen- 


tative ſhould take where the anceſtor could not: as in Co. 
Lit. 378. b. a gift of A. and B. remainder to the heirs of him 
who died firſt, Suppoſe an eſtate for life, remainder to B, on a 
contingency, and B. dies, before it happens: his heir may take 


afterward, wien it happens. Suppoſe it was in truſt to A. if ſhe | 


appointed it: it is contingent, and if ſhe appoints after his death, 
it becomes certain, and deſcends to his repreſentative. So in a leaſe 


to A. for ſo many years as B. ſhall appoint. So if given on a chance, 


then the ſurviving or not ſurviving the teſtatrix makes no difference. 
And Burnet v. Holgrave, Eg. Ab. 296. is in point. . 


But ſuppoſing him not fo intitled: the annuity to his wife was 
not lapſed by the death of his fon ; but had continuance during 
her life, ſo as to be a charge on the 4>5co/7. The annullity of a le- 
gacy will not annul a charge thereon, being as another legacy, 2 


Domat 192. And notwithſtanding the proviſion of the bond, the 


mother would have a right to ſecure it on the land; if not, it is a 
condition; for non- performance of which the court will lay hands 
on it, and make him a truſtee: as in Mig. v. Wig, July 2, 1729, 
| where was a deviſe of real eſtate, on condition to pay 90 J. to three 
grandchildren equally to be divided between them. The deviſee 


on N died in the life of the teſtator; and though it was void 
. "TWn . 


Nan as 


e 
whatlocver could come within it: but no ſuch intent is here. If 
a particular farm is deviſed to A. in fee; the reſidue to B. A. dies 
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as to him, it was held, that the 90 l. was a charge on the land, and , 
ſhould be paid. ZB Tg TOY 


For Sir William Smith it was inſiſted, that there having hap- 
pened a loſs on ſome of the funds, on which the 10,000 J. was laid 
out, that loſs ſhould be borne by the whole, and not by the refidue 

above the 4000 l. according to the maxim, that where there is a 
loſs to ſeveral parties, ſtanding in the ſame circumſtances, it ſhall be 
borne equally ; unleſs there is ſome ſpecial agreement to the con- 


trary : as in Chambers v. Chambers, Eg. Ab. 115, 


Lox Dp CHANCELLOR, 


There is ſomething particular in this caſe; which ought to be 
taken notice of, viz. the manner of bringing on the croſs bill; 
being by two different ſets of parties making different demands a- 
gainſt one another, and by different counſel. Had it come only 
upon the croſs bill, it ſhould have ſtood over, to have one of them 
made a defendant, in order to convert their diſtin& intereſts: but 
the original bill, to which both are made parties, makes the hearing 
it in this manner regular, and that a complete decree may be made 
thereon. | | | . 


The queſtions as to the rights of the parties are ſeberal: but all 
relating to the 4000 /. whether the appointment to the nephew . 
be good, or become void by his dying in life ot the teſtatrix? If 
void, then whether the 4000/7. or any part of it, belongs to the 
plaintiffs as ſome of the next of kin of the teftatrix, or goes to 
Mrs. H-ath by the refiduary clauſc ? Then as to the annuity of 
100 J. given by the will in conſideration of the appointment. Then 
as between all the parties claiming an intereſt, and Sir Miliam 
Smith in reſpect of the loſs happening oa the groſs fund. 70 


As to the firſt; Tam of opinion, notwithſtanding the reaſons 
and the authority preſſed upon me, that it is void by the nephew's 
death in life of the teſtatrix; firſt from the nature of the articles 
and intention of the parties; which was to reſerve part of her for- 
tune ſubject to her diſpoſition, if ſhe died in her huſband's life: 
but having it in contemplation that it migbt be kept in money, if 
they pleaſed, in that caſe there is a diſtinct particular truſt; the view 

— dbdeing plainly to give her as much power to diſpoſe of or leave it be- 
hind her to her own kin, excluſive of her huſband, as if the was 
unmarried at her death. They rightly conſidered, that if they only 
gave her power to diſpoſe of it, the huſband might overturn it;; 
or. if ſhe died without diſpoſing, it would go to him: or if it was 

'4 | tio her, her executors or adminiſtrators, he as adminiſtrator would 
1 | | be intitled to it. To ſecure it therefore againſt him, and againſt 
it 5 EN pb) accidents 
i FE: 7% 
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Acid alſo in all events, that ſhe might not be induced by good 
or ill uſage to give it to bim, ſhe was limited as to her power, to 
give it to.her kin, and to prevent accidents they provide for a di- 
rect inteſtacy. As to the obſervation that ſhe was confined to give 
it to ſuch of her blood as were in being before the marriage, that 
1s not to the conſtruction of the articles: the words, or ſhall be, im- 
port the contrary ; it meant ſuch asiſhall de derived from the ſtock, 
in oppoſition to the kindred by marriage. This view being re- 
membered, will go a great way to give light to any doubt after- 
ward. Then the appointment by death of the appointee becomes 
void; for though it ariſes under a power, it is a teſtamentaty diſ- 
poſition, and this a teſtamentary caſe. A married woman may, by 
agreement before marriage and with the conſent of her huſband, 
make a will, which is good in the Eccleſiaſtical court, and may be . — 
roved there. This was a power over her own property, and which a power, void 
might be ſo in one event abſolutely, if ſhe had ſurvived her huſband, by the death 
and part of the ancient dominion which ſhe had over this money. bo Carr 
She has executed her power by will; and called it fo throughout. uix. 
The whole frame is teſtamentary ; and plain. declarations to that 
ü purpoſe: and although this ariſes out of her power to make a 
will, and it is a general notion of law as to powers, that any one 
taking under the directions of the will, takes under the power, in 
the ſame manner as if their names were inſerted there: yet they 
muſt take according to the nature. of the power and inſtrument. 
taken together. 1 allow, that if ſhe had executed her power by 
deed or writing, the repreſentative of the appointee dying in her 
lite would take thereby; but not if the appointment was, in caſe 
he ſurvived her. Then ſhe executing her power by will, it muſt 
be conſtrued to all intents like a will; the conditions of which 
are, that it is ambulatory, revocable, and incomplete till her death: 
nor can any: one dying in the teſtator's life, take under it. Then 
Aa perſon, married or not, appointing by will, does the ſame, as if 
it was, in Caſe the appointee ſorvives; from the nature of the 1nfiru- 
ment, which every one is preſamed to know. As to its being ſaid, 
Thar the appointing by will was on' y with intent to leave it in her 
Jower to revoke: how can I divide it, or fay, ſhe meant one qua- 
ivy of a will-more than another ? She might very ſenſible mean 
both; for though ſhe might have a regard for her nephew, ſhe did not 
know who would be his executor or adminiſtrator. Phat would 
not be a ſenſible intent: nor could it have had its effect; for if the 
executor was not cf kin, he could not take, unleſs as repreſentative, 
The moſt natural perſon was the father of the nephew, whom ſhe 
oon hardly intend; for what ſhe has given to bis wife, is ex- 
„eclöſtpe of him. This indeed is not an argument of weight, the 
foundation of my opinion being, that wherever there is ſuch a 
power to a married woman, which ſhe executes by will, it is ſub- 
ject to all the qualities of a will: which manifeſtly differs it from 
Per caſes of any other _— or deed, which would be complete, 


-- 


and | ; 
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and not revocable; 


would be a term, which is a chattel; 
Againſt this reaſoning the principal thing inſiſted upon is the caſe 


come back to the wife herſelf; 
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and then it muſt 0 It i is ſaid, the matter of 
this appointment is not teſtamentary, partaking of real eſtate, and 
not to follow the rules of law in perſonal eſtates. But abſtracted 
from the power, it is clearly otherwiſe in its nature: if laid out, it 
if not, it would be money. 


of Burnet v. Holgrave ; which indeed is a very particular and ex- 
traordinary caſe ; and ſuch as, I doubt, if it would be ſo determined 
now: however it appears by the Regiſter to have been a cauſe by 
conſent, and not adverſary; which takes off greatly from the weight 
of the opinion there, proving it to have been probably ſudden and 
without conſideration. But taking 1 it as it is, there are ſeveral differ- 


ences : firſt the wife thereby marrying a ſecond huſband, had diſabied 


herſelf from making a will: nor is the power given to her to be ex- 
erciſed during coverture ; therefore it could not be a will, but muſt 
be conſidered as a writing under hand and ſeal only; and then the 
determination may be right: but that is nothing to this, which is 
by a will properly proved as ſuch. But ſuppoſe the court took it as 
a will, or a writing in nature of a will; the appointment there was 
Not perſonally to the huſband only, but the executors or adminiſtra- 
tors, and on truſt to pay thereout. It is true that in general, the 


words .executors or .admingftraters, are underſtood as repreſentatives 


only.; but not always: as in caſes per auter vie, executors or admi- 
niſtrators take not as repreſentatives of the firſt taker, but as new ſpe- 
cial occupants newly named in the will or deed: and if they took ſo 
as to be further perſons taking the truſt, in that light it is different. 
And the court rather did this in ſuppert of the truſt; one of the 
ceſtuy que truſt, for whoſe benefit it clearly was, being then living; nor 
can the ceftuy que truſt be defeated by the death of the truſtee in the 
teſtator's life. The words are, that the court took it an execution 
ofa truſt; which is not a miſprint inſtead of power; and imports 
the huſband, his executors or adminiſtrators, to be barely truſtees. 
Another thing in ſupport of that determination is, that all was 
the huſband to whom and his ex- 
ecutors ſhe had appointed, dying in her life, and making her ex- 
ecutrix.: theſe particular circumſtances make it no authority to 
govern the preſent caſe ; but at moſt it is but a ſingle caſe, and con- 
trary to the general reaſoning which I have gone upon. Gill 
therefore cannot take this 4000 J. as repreſentative of his ſon ; by 
whoſe death in life of the teftatcix the W of him lapſed 


and determined. 


The next rt queſtion is, whether, on its being void, the 4000. 
or part of it, ſhall go to the plaintiffs as ſome of the next of kin, 
or to Mrs. Heath by the refiduary bequeſt. On the whole I am 
of the latter opinion, on the true intent upon the articles and the 
will. If this is teſtamentary, it. muſt be ſo throughout ; otherwiſe 
it would be contradictory: but my parucolar reaſons are theſe. The 
1 " _ general 
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general view of the parties above-mentioned muſt be remembered. 
If it goes among the next of kin in default of appointment, it muſt 
be according to the rules of the ſtatute as to the proportions alfo, ſo as 
not to take fer capita; and J muſt ſay, ſhe has died abſolutely in- 
reſtate as to this ſum. But how to ſay that of a perſon, who made a 
will, by which the has given the whole, I cannot conceive. There 
is indeed a plain difference as to the will of perſonal and real eſtate; 
in perſonal it ſpeaking forward; and taking in all which accrued 
from the making till the death: it is otherwiſe of lands, which paſs 

only ſuch, as the teſtator was ſeized of at the making. And fo Difference as 
I take the reſolution of C. B. to be: that on deviſe of a farm qe —_ 

to A. and his heirs, and all the reſidue to B. if A. dies in life of efate. 
the teſtator it ſhall not paſs into the reſidue: which point was much 
litigated in Geodright v. Opey, wherein the court of B. R. was 
divided ; but I ſhall not diſpute that determination; it depend- 

| Ing on the rules and nature of real eſtate, and not as being a ſpeci- 
fick thing; for no doubt but a ſpecifick bequeſt would in ſuch Lapſe legacy. 
caſe paſs into the reſidue, So that the reſiduary bequeſt amounts 
to an appointment of the 4000). All caſes of lapſed legacies, whe- 
ther pecuniary or ſpecifick, are of that kind, that they ſhall fall 
into the reſidue, This therefore being teſtamentary, muſt follow 
the ſame rule, as any other legacy would. But it is ſaid, there 
is ſomething particular here; ſhe being limited as to the objects; 
which would be a good objection, if the refiduary legatee was not 
one of ihe kin: but ſhe is within that deſcription. Suppoſe the teſta- 
trix had faid, all and every thing I have power to diſpoſe of by 
any of the powers in me veſted; I give to my niece Suſan: it 
would be a good diſpoſition of the 4000/, as well as every thing 
elſe: then why will it not do in the refiduary clauſe? As to the ob- 

d jection, that ſhe had made a complete appointment before, and 
could not intend it ſhould fall into the reſidue: if the appoint- 
ment was complete, there is an end of the plaintiff's whoſe claim is 
on its being incomplete. Another objection is, that the reſiduary 
bequeſt did not intend to take in this 4000 J. from her giving ſome- 
thing out of it. to which the 4000 J. is not liable; which ariſes 
from the words paying thereout; but that is anſwered by the fact; 
it being admitted, that ſhe has not made a complete diſpoſition of 
all her other funds; ſo that it is giving the remainder of two funds 
npon condition to pay out of one, over which ſhe had power to make 


ſuch diſpoſition. 


Then as to the arrears of the annuity of 100 J. directed to be Tegaey paying 
paid to the mother of the appointee: by his death in the life of the an annuity; 
teſtatrix, it is ſaid to become void, and nothing but a gift on con- icke eee 
dition, and not a direction to pay out of that ſum, But I am of theannuity fill 
opinion, that it amounts to the ſame, from the words in con-ublifts. 
 ſiaeration thereof; as was held by me in the caſe cited: and in all 

theſe caſes they are conſidered as charges on the eſtate, notwith- 
. : FD ED ſtanding 
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Randing the bond; that being only the future care of the teſtatrix 
to ſecure it. It is therefore a ſubſiſting legacy, and the arrears muſt 


be pu? by Heath to Gill the repreſentative. 

As to the 1 it muſt fall upon the reſidue above the 4000. 
which is not to be burthened with any part of it. Had lands been 
purchaſed and ſettled according to the firſt truſt, and afterward 

fallen in value or been partly ſwallowed up by an inundation, ſtill 
the 40 %, muſt be raiſed, and the owner of the inheritance can 
have no right againſt ceſtui que truſt of the term, to ſay he ſhould 
bear part of the loſs. The rule then muſt be the ſame, although 
it is not laid out in land, but in ſecurities, The direction as 
to that 1s very particular and expreſs, that after payment and deduc- 
tion of the 4coo/. the reſidue ſhould be paid to her huſband: and 
the general reaſon of this is unanſwerable; holding equally with re- 
gard to perſonal eſtates: that the owner has the chance of increaſe 
of value by accidental advantages; no part whereof would have 
gone to thoſe intitled to the 4000/. Then the conſtant rule is 9 
ſentit commodum ſentire debet et onus. Againſt this there is only a 
caſe cited in Eg. Ab. 115. which I do not remember. The caſes 
there are ſometimes uncertain; but that caſe aroſe in the year 1720. 
and followed the extraordinary rules, which from the neceſſiiy of 
publick affairs were then ſet up; and which will not ſerve for 
general precedents or hold throughout: nor does it come up to the 
reaſon of this; for in caſes of proviſion for children, the court 
makes a liberal conſtruction : but this is not ſuch a caſe; no part 
therefore of the loſs falls on the 4000/. 


Caſe 78. Bagſhaw ver/us Spencer, Movember 12, 1748. 


Appeal from the Rolls. 


Deviſe to BErjamin Aſhton, 7th September 1725, deviſed all his manors, 
lands, &c. to five truſtees and their heirs upon truſt, that they, 
their heirs to or the ſurvivor of them, or the heirs of the ſurvivor, ſhould out of 


ay debts: to 6 A 
8. 50 life the lands, &c. by the rents, iſſues and profits, or by ſale or mort- 


truſtees and 


without im gage of the whole or ſo much as ſhall be neceflary, raiſe ſo much as 


059) 106 ptr ſhould be ſufficient for the payment of debts, legacies, and funeral 


teesduringB,'s ex pences: and then, as to one moiety, upon truſt, and to the uſe of 
if op ſupport, his nephew Themas Bag ſhaw for life, without impeachment of 
heirs of his Waſte; then to truſtees for and during the life of Thomas Bag- 
body : to teſ· i for ſupport of contingent uſes, but to permit him to receive 
38 the profits for life, and then to the heirs of his body lawfully begot- 
This is a truſt ten, or to be begotten : and for want of ſuch iſſue, then to his 


ia equity: and nephew Benjamin Bag ſhaw for life, without impeachment of waſte; 


an eſtate for 


L. only ia B. then to truſtees to preſerve, &c. in the ſame manner, then to the 
with contin- heirs of his body; remainder to > his own right heirs: As to the 


get rema g- | | | 
dis to his ifTue — 8 | other | 


tucce:ively. 
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other moiety, to the uſe of his ſiſter Spencer for life, and with like. Pot. 
remainder to truſtees, then co his nephew John Spencer for life, &c. _ Sy 1 


like remainder to truſtecs, then to the heirs of his body, then to his 18, 1755. 
brothers in the ſame manner, then to every other {on of the body of 


Mrs. Spencer, &c. 


be teſtator died. Thomas Bag ſhaw died unmarried. Benjamin 
the ſecond deviſce brought a bill againſt the truſtees and all proper 
urtics, to have a performance of the truſts of the will, and the 
petfonal eſtate applied to payment of debts, as far as it would go, 
E ſuch part of the real eſtate as neceſſary for the reſidue: which 
was heard at the Rolls, November 21, 1732, and decreed, that ſo 
much of the real eſtate, as would be neceſſary to anſwer the 
debts, &c. or the whole, if neceſſary, ſhould be ſold; and if 
there was no more than would raiſe the ſame, there ſhould 
be a commiſſion of partition: and if the whole, the ſurplus after 
the truſts performed ſhould be reinveſted in the purchaſe of land; 
reſerving the conſideration how the remainder of the truſt eſtate 
ſhould be limited till after the report. In the ſame term Benjamin 
the plaintiff there, ſuffered a recovery of his moiety of the eſtate. 
May 28, 1737, was the Maſter's report, ſtating the debts, Sc. that 
it was for the benefit of all parties intereſted, that the whole eſtate 
ſhould be ſold: which report was confirmed, Benjamin Bag ſhaw 
ſuffered a recovery and made a will; deviſing this moiety to his 
wife in fee, making her executrix, and died Fanuary 1738. The 
wife brought a ſupplemental bill, in nature of a bill of revivor for 
carrying the former decree into execution, and to have the benefit 
of that moiety of the truſt eſtate, to which Benjamin Bag ſhaw was 
intitled: which was heard at the Rolls in 1743, and decreed, that 
Benjamin Bagſhaw was intitled to an eſtate tail in the moiety, by 
the will of Benjamin NR 


From this laſt decree was the preſent appeal. 


Lord Chancellor having raken t time fully to conſider the caſe, now 
pronounced his decree. 


The merits depend e on the firſt will; and there is nothing ſub- 
ſequent making a material variation. The rights of the parties there- 
fore muſt be taken as they were at the death of the firſt teſtator, 
and the determination of the court, the ſame as if Benjamin Bag- 
aw was now alive, and praying a conveyance of the moiety to 
| himſelf; which reduces this caſe to two general queſtions upon the 
will, Firſt, whether the eſtate deviſed to Benjamin Bag ſhaw was Whether a 
a truſt or legal eſtate: that is an uſe executed by the ſtatute, or 1 or legal 
mere truſt in equity? Secondly, ſuppoſing it a truſt in equity; | 


whether it was an eſtate tall to him, or an eſtate for life only, 
| with 
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with contingent remainders over to all the iſſue of bis body ſuc- 
1 


As to the firſt, I am of opinion, that this devil of the moiety 
was merely a cruſt in equity: the firſt deviſe is to the truſtees and 
their heirs; carrying the whole fee in point of law, Part of the 
truſt is to ſell the whole or a ſufficient part for the payment of debts 
and legacies: which would carry a fee by conſtruction, although 
thoſe words were omitted out of the deviſe; as in Shaw v. Weigh, 
Eg. Ab. 184. Then the truſtees may fell the inheritance of the 

: Whole by virtue of their eſtate, not of their power: they muſt have 
a fee in the whole, otherwiſe, as It 1s uncertain, what they. may 
ſell, no purchaſer could be ſafe, Which differs this from Cordal's 
caſe, Cr. E. 315. cited in 8 Co. 96. 4. and Carter v. Barnardiſlon, 
1 Vm. 50 5. and Popham and Bumfield 1 Ver. 79. and Randal v. 
Bookey, Pre. Chan. 162. in all of which caſes there were neither 
Heirs, nor other words of limitation, nor an expreſs truſt to ſell; 
being a mere chattel intereſt, like an Elegit, to hold till debts were 
paid. The only doubt, 1 had, was on the caſe of Lord Say and Seal 
v. Lady Jones, November 16, 1728, before Lord King, and af- 
firmed in the Houſe ¶ Lords in March 1729. as to this point: but 

on examination that caſe differs in a material part; and taking toge- 
ther all the clauſes of the will, it amounts only to a deviſe to 
truſtees and their heirs during the life of , and only an 
eſtate pur auter vie; upon which a legal remainder may be properly 
limited, and ſo held: but in the preſent caſe the whole fee being 
in the truſtees, a remainder of the legal eſtate in this moiety could 
not be limited to Benjamin Bag ſhaw, It has been argued, that it 
may be good. by executory. devite: but could Benjamin Bag ſhaw 
thereby take a legal eſtate therein? He could not; or did not, if he 
might; and his deviſce cannot claim it from bias: for it is too re- 
mote; being after all debts indefinitely be paid; which may in point 
of time excced a life or lives in being, or any other time allowed by 
law. But a clear anſwer is becauſe the recovery by Benjamin Bag- 
Shaw was before the debts paid; and conſequently while the fee re- 
mained in the truſtees, and he could not make a good tenant to the 
prœcipe. Then ſuppoting it a good deviſe in law to Benjamin Bag- 
ſhaw, this would prevent its paſſing by his will; for whatever 
makes the recovery void,. equally defeats the plaintiff” s title, what- 
ever be the conſtrüction of the will: and ſo veſts in the defendant 
heir at law of Benjamin Aſhton which makes it neceſſary for the 
plaintiffs to admit, that all the ſubſequent deviſes are truſts in 
equity. | | 


A 717 


Whethere- The ſecond and main queſtion (whether i it isan equitable eſtate 
8 for tail, or for life only, with contingent remainders to the iſſue) de- 
read on the conſtruction of the words heirs 7 ble body lawfully, &c. 

as 
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as they ſtand in the will, whether as words of limitation or pur- 
chaſe: for if of limitation, he was tenant in tail, and the recovery 
was good in equity: if of purchaſe, he was tenant for life only, 
and it is void. To determine which, three things muſt be 
conſidered. The intent of the teſtator in the deviſe; whether 
that intent is confiſtent with and can take effect according to the 
-general rules of law and equity: and whether there is any parti- 
_ cular ſettled rule or determination of the court ſtanding in the way 
of and preventing the intent from taking effect. Under which laſt 
head J propoſe to conſider the diſtinction between truſts executed 
and executory, and the objection urged from thence in favour of the 


plaintiff. 


Vs to the intent, it is clear. The firſt motive was to make a 
ſtrict ſettlement among all his nephews, the ſons of his fiſters. To 

all the nephews in being, and proper to be made tenants for life, 
he expreſsly deviſes it ſo; and in the ſame words he has pen- 
ned the deviſe of the other moiety to his ſiſter Mrs. Spencer, 
who was then living; concerning whom, no doubt ſhe was but 
| tenant for life; adding to all without impeachment of waſte; which, 


though often held not ſufficient to prevent the operation of law 
ariſing from the ſubſequent words, yet it is a mark of the intent to 
give an eſtate that would he puniſhable for waſte, if not ſo ex- 


empted: then to truſtees to preſerve, &c. during the life of Benjamin 
Bog ſhaw; which is made the great point for the defendant; and 
ſpeaks fiiſt, that he intended to give his ſeveral nephews, and par- 
ticularly Benjamin, ſuch eſtate only as might be forfeited. The 
eſtates to the truſtees-is after the determination of his eſtate for life; 


which could be determined but two ways, by expiration of the 


life or forfeiture. The former he could not mean, the remainder to 
the truſtees being given only during the life of Benjamin; therefore 
he muſt mean the latter. The next thing is, that there were ſome 
contingent uſes or remainders to be preſerved; and throughout the 
deviſe there are none, unleſs the limitations to the heirs of the bodies 
of the ſeveral_ nephews are ſuch. The queſtion then upon the in- 
tent is, whether theſe circumſtances are not as ſtrong to reſtrain 
this to a deviſe for life only, as if expreſſed by negative words, as 
non aliter; which in 1 Ven. 23 1. was admitted by Lord Hale, to 
make it but an eſtate for life: and in Backhouſe v. Wells, Eq. Ab. 184. 
H. 10 Anne, the eſtate for life was not abſorbed in the ſubſequent 
limitations. So here, from the teſtator's declaring his meaning as 
to wale, forfeiture; and it being followed by contingent remain- 
ders, it amounts to the ſame, as if he had expreſsly declared his 
meaning that it ſhould be for life only, with contingent remainders 
to the heirs of his body. The plaintiff's counſel were under great 
difficulty to frame an argument, ſhewing the intent to be in their 
favour, and only relied on this; that the teſtator has ſhewn by the 
will that he underſtood the difference between words of limitation 
Vo. I. | PP | and 
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and words of purchaſe proper to make a contingent remainder: 
and therefore that in the deviſe of the other moiety, where he 
gives it to thoſe after-born ſons of his ſiſter, to whom he intended 
an eſtate tail, it appears, he knew, that the words hetrs of the body 
would create an eſtate tail. But the difference of the penning im- 
orts the contrary, and ſtrengthens the evidence of the intent on the 
other fide; ſhewing that as to thoſe born, the teſtator knew he could 
make them tenants for life only with contingent remainders, &c. 
but not thoſe unborn : and with this view therefore he left out the 
words for and during their natural lives, and without impeachment 
| of waſte, and no clauſe to preſerve contingent remainders: which 
plainly ſhews, that in the firſt he meant a mere eſtate for life, and 
to uſe heirs of the body as words cf purchaſe, and in the other as 
words of inheritance and limitation, becauſe the law would not ußer 
a oontingency after a contingency. 


Second cake. Then admitting this to be the” intent: The next queſtion is, 


Alen unn whether it is conſiſtent with, and can take effect according to the 


general rules. general rules of law or equity? And here the plaintiff places her 
x Ce. 104. a. great ſtrength; for it is ſaid, that the law will not ſuffer its rules to 
be contradicted; but will ſuperſede the intent, and reduce the gift 
to its own operation, ſuch as it will allow; and that it is a clear 
rule ever ſince Shelly's caſe, that wherever the anceſtor takes a free- 
hold, and by the ſame gift there is a limitation to his heirs, or heirs 
of his body, they are wards of limitation, not purchaſe, and the 
eſtate unites and gives an inheritance, I admit the general principle, 
that the law will not ſuffer deviſes contrary to its rules; but it is 
miſapplied here; the true application being to the nature and 
operation of the eſtate intended to be created, and not to the con- 
ſtruction of the words; for though ſometimes it may be applied to 
ſome technical words, to which the law has fixed a certain ſenſe, 
yet even then it has been unſkilfully applied and without proper 
diſtinction. The law will not ſuffer a perpetuity or the freehold 
in abeyance in a will or deed; nor a fee upon a fee, nor a chattel 
to heirs; and the reaſon is, decent it would change the law, and 
by acts of private perſons vary the rules of property. It ariſes 
therefore from want of power in the teſtator; but in the preſent 
caſe, there is no want of power; there being no doubt but the teſtator 
might deviſe for life with contingent remainders, as the defendant 
contends. The only objection is, that he has uſed | Improper words, 
which the law will not allow for that, although the intent is plain: 
but is not this hard to ſay, and repugnant to the. firſt fundamental 
rules in explaining wills, that the intent ſhall govern the conſtruc- 
tion? The teſtator is preſumed to be inops concilii, and therefore, 
though he uſes unapt and barbarous words, the law will ſo frame and 
Where heirs mould them, as to make proper ſenſe to ſerve the intent; as in 
_— _— 5 Boraſlon's caſe, 3 Co. and Manning's caſe 8 Co, 95. which has been 
_— conſtantly adhered to hace; and cannot be done here without con- 
ſtring 
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ſtruing herrs of the body as words of purchaſe and deſcription, How- 
ever it is ſtill urged, that the law in Shelly's caſe, and in Bret v. 
_Ridgen, Plow, has fixed the ſenſe of thoſe words to words of limita- 
tion: but that is ſo far from holding, that there are ſeveral caſes, even 
in law, in which they are held as well words of purchaſe, as in. 
Archer's caſe: the words of limitation added there, and in all thoſe, c,, 64. 
caſes, are only demonſtration of the intent of the teſtator in uſing _ 
the firſt words. So in Moor 593, and in caſes cited in King v. Mel- 
ling and James v. Richardſon, 1 Ven, 334 and Long v. Beaumont, pars. 
in the Houſe of Lords, May 1714. But there is ſtill a ſtronger 2 Ven. 
authority; where even in the caſe of a deed, in conſtruing which 
the ſame latitude is not allowed as in wills, they were taken as 
words of purchaſe to ſerve the intent, viz, Liſie v. Gray; which p. larfin, Rag 
through miſtake is in 2 Jones ſaid to be reverſed; whereas from 315. 2 Lev. 
the Regiſter it appears to have been affirmed, To this it was ſaid, 3. 
there were ſeveral other words in that caſe, which I allow: but ſtill 
it is an authority, that they may at law and upon a deed, be con- 
ſtrued as words of purchaſe, if the intent requires it. The other words 
are only a fign of the intent; and it is an unanſwerable argument, 
that if ſome words ſhewing the intent may turn it into words of 
purchaſe, others may; there being no magick in any particular 
words, To this is objected a conſiderable authority, to prove that 
the interpoſition of truſtees to preſerve contingent remainders be- . 
tween the firſt taker and the heirs of his body, is not ſufficient to 
turn them into words of purchaſe, z. e. Colſon v. Colſon, in B. R. 
May 3, 1744, which was a deviſe by Robert Bromley to his grand- 
ſon Robert Colſon and his aſſigns for his natural life, of all his re- 
verfionary right and intereſt expectant on the death of his ſiſter; 
and after the determination thereof, to truſtees and their heirs 
during his life, to ſupport the contingent remainders after named 
from being deſtroyed: but to ſuffer him to receive the rents for 
| life; and after his death to the heirs of his body lawfully begotten 
or to be begotten: in default of ſuch iſſue, to another grandſon in 
like manner, with the ſame truſt to preſerve, &c. and then to his 
right heirs. Upon a queſtion whether Robert Colſon took an eſtate 
tail or for life, all the judges of B. R. certified, that the interpoſition 
of truſtees made him take an eſtate for life, not merged by the 
deviſe to the heirs of his body: but that thereby an eſtate tail in 
remainder veſted in him; which is ſaid to be a clear authority, 
that upon that will the inſerting a limitation to truſtees to preſerve, 
Sc. was not ſufficient to change the ſenſe of heirs of the body into 
words of purchaſe, even though there were no other contingent 
remainders in the will. But it differs from the preſent ; here being 
2 clauſe of without impeachment of waſte; although that might be PDigerence be- 
thought to deſerve but little weight: but the great difference is, tween deviſe 
that this is a deviſe of a truſt in equity; that of a mere legal eſtate ; „ne — 
the words of which muſt be taken as they ſtood, according to the ettare, 
iſtrict legal determination; and the judges might have thought, they 
5 2 : could 
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could not take into conſideration the truſt, but only the legal eſtate, 
and how that ſeparately taken could operate, But here all the 
limitations are of a truſt; the conſtruction and direction whereof is 


the proper ſubject of the juriſdiction of this court, which is bound 


to decree according to the intent; as was determined by the 
Maſter of the Rolls, with which I agree; and that as this is a truſt, 
conſequently a greater latitude muſt be allowed to comply with 
the intent, ſince it is to be ſettled and reduced into a conveyance by 
this court, Laſtly the opinion there given furniſhes a new light, 

which did not appear at the laſt decree at the Rolls; the judges 
holding that the interpolition of truſtees prevents the eſtate for life 
from being united with and merged in the inheritance: which af- 


fords a decifive argument, that, if this caſe be law, the court muſt 
in directing a conveyance depart from the words of the will. The 


anſwer given to this difference between the caſes 1s, that limita- 


tions of truſt and legal eſtates are by the ſame rules, and the con- 
ſtruction the ſame in both: otherwiſe there would be different rules 


of property, according to Lord Nettingham's conceſſions in the 
Duke of Norfolt's caſe; which I allow; and alſo his principles. 


But let theſe conceſſions be rightly underſtood: he does not ſay, 


that the conſtruction of the words muſt be exaQly the ſame in both 
caſes; or that a court of equity cannot expound the words more 
liberally, when ditecting a conveyance, to comply with the in- 
tention, His reaſoning there is plainly applied to the meaſure of 
the limitations, that they could not be carried further in one caſe 
than the bther in limitations of a term; which appears from 
the words following, that a limitation of the remainder of a 
term after an eſtate tail therein is void. To this his other 
argument, that otherwiſe there would he different rules of 

perty, is properly applied; for the meaſure of the limitation 


does eſſentially concern the rules of property, and how near 


we' may approach a perpetuity; but not how far we may go 
to find out the true meaning of the teſtator, Freed from the technical 
uſe of the words. Upon this reaſoning are ſevere! relolutions, Pa- 
pillon v. Voiſe, Eg. Ab. 18 5. 2 ins, 472. by Sir Joſeph Jeſyl; 


with whom Lord King concurred, that the intent was plain to give 


an eſtate for life only, with contingent remainders of the inheritance, 


upon the clauſe appointing truſtees to preſerve contingent remain- 
ders: but held it an eſtate tail by force of the technical words heirs 
of the body, as to the deviſe of the lands: though he agreed, as to 
the money to be laid out in lands, with Sir "Foſeph Jehyl; who held 
that the intent governed in both caſes. But it is obſervable, that 
it was not neceſſa:y for Lord King to give that Opinion ; it being 
extrajudicial; becauſe by the ſupplemental bill the marriage articles 
were admitted into the cauſe, by which it appeared, the plaintiff 
was clearly intitled to an eſtate tail in the lands, and that it was 
not in his father's power to deviſe it: but upon this there is ſome- 
thing remarkable; that the cauſe — 1 heard on Saturday, Lord 


King | 


in the Time of Lord Chancellor Hazpwicks: 


King did not pronounce his decree till Monday ; when he faid, he 


had looked into Liſſe v. Gray, which was very ftrong, and ſeemed 


to be leſs clear in his opinion: but as the ſupplemental bill had 


brought a new title for the plaintiff, he did not give it further 
conſideration. And it is obſervable, that he took care to expreſs, 
that the direction for reverſing that part of Sir Joſeph Felyl's decree, 
relating to the writings, was founded on the ſupplemental bill ; which 
Jooks, as if he wanted to avoid that point, However ſince the caſe 
of Colſon v. Colſon, I will urge that of Papillon v. Yorſe no further 
than as an authority, that a truſt eſtate by will ſo penned ought to 
receive ſuch a conſtruction, and the court to direct conveyance ac- 
-cordingly: in which the court is clearly warranted by former caſes ; 
as in Leonard v. Earl of Suſſex, 2 Ver. 526. Upon which caſe 
I only obſerve, that if the deviſe had been of a legal eſtate, with 
ſuch clauſe not to alien, the ſons muſt have been tenants in tail, and 


there would be no operation. from that clauſe: and yet upon a 


truſt in equity it would turn them into tenants for life. And it is 
difficult to ſhew, why the deviſe here to truſtees to preſerve contin- 
gent remainders, ſhould not have the fame conſtruction. - Another 
great authority is on Serjeant Maynard's will, Sir Fobn Hobart v. 
Earl of Stamford; the words of which were with immediate re- 
mainder ; there followed negative words and to no other uſe or 
purpoſe. It is firſt to be obſerved that both this court and the 
Houſe of Lords conſtrued heirs male of the body in the ſenſe of firſt 
and every other ſon. Secondly, taking the words as in a convey- 
ance by deed, the limitation to the heirs male of the body of ſuch 
firſt ſon was void in law; the limitation to the firſt ſon being for 9g 
years only, not a freehold ; conſequently it could not urfite with the 
limitation to the heirs male of the body, within the rule of Shelly's 
caſe: and by contingent remainder it could not be good; becauſe 
there was no freehold to ſupport it: and yet the court made good 
the whole, by inſerting truſtees to preſerve contingent remainders, 
although the private act of parliament had not inſerted it, Thirdly, 
the teſtator had expreſsly inſerted in the will, a clauſe to preſerve 
remainders after the limitations for life to; and therefore it 
might be argued, that where he (as able a lawyer as perhaps Weſt- 
minſter Hall has ſeen) had omitted it, he did not intend it; the will 
concluding alſo negatively, which though a more forcible objec- 
tion, than what is drawn here from the different penning of the 
deviſe in the other moiety, to the afterborn ſons of Mrs, Spencer; 
yet did not prevail againſt the intent to make a ſtrict ſettlement. 
That caſe was precedent to Papillon v. Voiſe: but there are many 
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ſubſequent, In Aston v. Aſhton, before Sir Foſeph Fełyl, Joſeph 14 Nov. 


Aſhton deviſed 60001. South Sea ſtock, and 1200 J. to truſtees, 1734. 


to ſell and lay out in the purchaſe of lands, to convey to George 
FJoſeph Afhton for life, and afterward to the iſſue of his body: in 
default of ſuch iſſue, then over. George Joſeph Aſhton brought a bill 
for performance: the queſtion was, whether he had an eſtate for 
life or in tail? It was inſiſted for him, that had it been deviſe 
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of land, he would be tenant in tail, and there ſhould be the ſame 
conſtruction; but the court held it an eſtate for life only of the 
lands to be purchaſed ; which determination ſtands unappealed from. 
The words of the limitation there were ſue of the body, not berrs, 
as here: but that was held to be as ſtrict as the other, and equally 
gave an eſtate tail in lands legally deviſed. In Withers v. Agood, 
Fuly 5, 1735. (from the Regiſter) J. A. ſeiſed in fee of ground- 
rents, and poſſeſſed of terms for years in houſes, conveyed to 
truſtees to hold ſuch as were freehold to the uſe of the truſtees and 
their heirs, the leaſehold to the truſtees, their executors and admini- 
ſtrators in truſt to apply the rents and benefit of redemption to 
Hannah Withers for life, and afterward to the heirs of her body, 
and of F. and M. their heirs, Sc. After the teſtator's death, Han- 
nah Withers brought a bill for a redemption and performance of 
the truſt. Upon a queſtion whether ſhe took an eſtate for life or 
in tail in her ſhare by this truſt, Lord Talbot held it only an eſtate 
for life / decreeing a redemption for her as tenant for life: the 
words were heirs of the body; and yet were held words of purchaſe. 
It has been ſaid, that the reaſon was, becauſe joined with others who 
were to take by purchaſe : but that amounts only to this, that a 
plain indication. of the teſtator's intent will change words of limi- 
tation into words of purchaſe. This argument was not concluſive 
or of neceſſity to make them words of purchaſe. In a manuſcript 
caſe which I have ſeen of it, Lord Talbot ſaid, the rule of law was 
not ſo ſtrict as to controul the intent where it was plain. In 
Lady Glenorchy v. Beſvile, caſes in Tal. 3. 1733. Lord Talbot held, 
that the plaintiff took only an eſtate for life, with remainder over: 
but notwithſtanding held, that according to King v. Melling, 1 Ven. 
7/ſue was as proper a word of limitation, as heirs of the body: and 
that if it had been a deviſe of a legal eſtate, the plaintiff would be 
tenant in tail; but being a truſt, he was at liberty to make a more 
liberal conſtruction to comply with the intents and the argument 
that the teſtator knew the difference, and where. it was proper to 
inſert truſtees to preſerve contingent remainders, furniſhes a ſtronger 
objection, than is drawn here from the limitation of the other 
moiety to the aftetborn ſons of Mrs, Spencer, and yet did not pre- 
vail to ſupport the legal conſtruction of the words of the will 
againſt the intention. | | | | 


Third point. As to the third and laſt conſideration ; on the part of the plaintiff 
2 are objected two rules in the way of the defendant. Firſt, that 
departedſrom, though in decreeing an execution of marriage articles for valuable 
conſideration, the court will make ſuch conſtruction, as will render 

Difference in the contract effectual: yet on a will, under which all claim as vo- 
7 lunteers, the words deviſing a truſt eſtate muſt be taken, as they are, 
articles and and the court cannot depart from them, Secondly, that even in a 
rats ĩn a will. ill chere is a difference between truſts executed and executory ; in 
the latter the court uſing a greater latitude to anſwer the intent, 
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in the Time of Tad Chancellor HARDWICKE. 


In ſupport of the firſt objection is cited a leading authority, Bale 


V. Coleman, in the Regiſter lib. A. fol. zog. 2 Ver. 670. 1 Wms. 142. 


it is true, there is a diſtinction between the conſtruction of marriage 
articles and of truſts i in a will (but it is admitted, the intent ought 
to prevail in both) therefore I have not cited any caſe arifing from 
marriage articles. But I deny the propoſition, that, becauſe under 

a will all parties claim voluntarily, the words of the will deviſing 
a truſt eſtate muſt be taken as they are; and that the court cannot 
depart from them ; there being ſeveral authorities to the Contrary : 
and ſo it muſt be of neceſſity; becauſe if the court was, when 
bound to convey, obliged to uſe the ſame words, it would have a 
different operation: as for inſtance, the word ue in a will is general- 
ly and properly a word of limitation; but in a deed a word of pur- 

chaſe, and muſt operate accordingly. Conſequently the court muſt 
depart from the words to comply with the intention upon the whole 
frame of the will. To examine Bale v. Coleman particularly. Lord 
Cowper's decree was reverſed as to part by Lord Harcourt; from whoſe 
reaſons it has been argued for the plaintiff, more than from the judg- 
ment itſelf, The firſt part of his declaration, diſtinguiſhing it from 
marriage articles, is right; but has nothing to do here: and the caſe 


there put by him, was of articles limiting the eſtate to huſband and 
wife, and the heirs male of their bodies; which would be decreed 


here in ſtrict ſettlement. It is true, there is no caſe, where it is 
ſo held on a will; nor ever will be, where no more than is there 
ſtated, nor any intent to preſerve contingent remainders inſerted. 
The next clauſe of his declaration is applied to the deviſe of a legal 
_ eſtate. The next relates directly to the deviſe of a truſt; (and, I 
own, goes a great way) that the ſame words in a will, which at 
law would create an eſtate tail, ought to be conſtrued by this court, 
when they fall under a truſt and are to be carried into further ex- 
ecution, (as in the preſent caſe) ſo as to carry an equitable intail. 
The propoſition includes all truſts, as well executory as executed; 

the words being which are to be carried into further execution; and 
in ſaying that the court muſt adhere to the words of the will, not- 
withſtanding the truſt is to be carried into further execution, I fear, 

he. was not ſo fully informed of precedents; all the authorities I 
have cited, being direaly contrary thereto. At the concluſion of the 
general argument of this declaration is a very remarkable clauſe : 


that admitting. the debts paid, the ſame conſtruction ought to be, 


as if originally no truſt: but I cannot ſee how that ſubſequent 
fact could vary the conſtruction of the will; but if it could, it is 


different from the preſent; the eſtate not being ſold, nor truſt 


rformed, ' I dwell the longer on this declaration, as it has been 
much relied on; and muſt add a circumſtance within my own pri- 
vate knowledge: that Lord Harcourt, after he was out of office, 
expreſſed himſelf ſtrongly againſt declaring general reaſonings in 
this court, which might affect other caſes here; to which I wiſh 
he had adhered | in this caſe, - But to add force to the precedent it is 
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ſaid, this caſe was again reheard by Lord Cowper, who was con- 
vinced, and approved of Lord Harcourt's reaſons; but that is a 
miſtake, and ſecond rehearings are contrary to the general rule of 


this court. Therefore it muſt only have been ſaid obzfer: and 


after all, the reverſal of that decree may be maintained without the 


aid of that detail of general reaſons, and plainly differs from the 


Is to the dif. As to the ſecond objection, of the difference between truſts exe- 
ference taken Cuted and executory ; no one is more unwilling than I am guzeta 


between trults novere. But this diſtinction never has been eſtabliſhed by any direct 


executed and 


executory. 


reſolution, though ſaid arguendo; and was it to be examined to the 
bottom, it might ſound ſtrange, how it ſhould be eſtabliſhed. All 
truſts in notion of law are executory, and to be carried into exe- 


cution here by ſubæna according to the old books. At common 


law every uſe was a truſt; the ſtatute conjoined the legal eſtate; 
thereto, and therefore a truſt executed in his ſtrictneſs a legal eſtate 
ſo that to bring a caſe within the juriſdiction of Chancery, it muſt 
be executory, The firſt effential part therefore of a truſt is, that the 


_ truſtee is to convey the eſtate ſometime or other, whether the teſ- 


tator has directed it or not; which every teſtator is preſumed to 

know. Therefore a doubt may be reaſonably made, how there 
can be a difference, whether the teſtator has in words directed 
a conveyance or not: ſince the court takes notice, that the teſ- 
tator could not intend it ſhould always remain in truſtees. I 
have ſaid, this may be doubted of; and do not chuſe to carry 


it further out of deference to thoſe great men, who have relied 


on it. Ichave great deference for Lord Talbot's opinion; but take 
his decree in Lady Glenorchy's caſe to be ſo right as not to want 


Tal. caſes 19. the aid of the diſtinction there made. But how far did it amount 


to a poſitive opinion to bind him? The words are, that in truſt ex- 


ecuted or immediate deviſe, it ought to be the ſame in law or 


equity; becauſe the teſtator did not ſuppoſe there would be any other 
conveyance, and therefore no other conveyance would be preſumed; 
but I have ſhewn, that ſome time or other a conveyance muſt be 
made; which the teſtator is preſumed to know, It by the words 
act executed, is there meant deed in the teſtater's liſe, it is proper; 
but if only a deviſe to truſtees upon immediate truſt, without ex- 
prefsly directing a conveyance, I beg leave to doubt of it, and 
whether the court would not be bound to direct k conveyance in 
ſtrict ſettlement, as it was there in Leonard v. Lord Suſſex: but it 
appears in the end, that Lord Talbot formed no fixed opinion to 
bind himſelf; but only an inclination, if it was an immediate de- 
viſe; and it appears, that he afterwards relaxed from it. For in 
Withers v. Agood he made the fame conſtruction upon a truſt in a 
deed, wherein was no direction of conveyance, nor any thing to di- 


Ninguiſh it from a truſt executed, 


2 1 have 


in the Time of Lord Chancellor Hanẽůãœickz. 


I bave now gone through the general reaſoning; but one thing 
in this caſe is particular and decifive, I laid it down at firſt, and 
in this agree with the Maſter of the Rolls, that nothing ſince the 
death of the teſtator can vary the conſtru&ion of the will or the 


rights of the parties: but the determination muſt be the ſame, as if 


Benjamin Bagſhaw was now alive, and came to the court for a de- 
. decree in which caſe the ſurplus of the money arifing by the ſale 
muſt have been decreed to be laid out in lands, one moiety to the 
uſe of Benjamin Bagſhaw, remainders over, Then the queſtion 
would have ariſen, whether a direction to preſerve contingent re- 
mainders ſhould be inſerted or not? It to be inſerted, then the 
next limitation of the uſe muſt have been to the firſt, &c. fon of Ben- 
jamin Bagſhaw-in tail male, remainder to the daughters in common z 
and not in the very words of the will; becauſe it would be abſurd 
and contradictory to preſerve contingent remainders, where there are 
none: as in Papillon v. Voiſe, where the words of Lord King are, 
that if the conveyance ſhould be in the words of the will, it would 


be blundering. Conſider then, whether it ought to have been left 


out; for then the conveyance muſt have been to Benjamin Bag- 
ſhaw for life, without impeachment of waſte; and after to the 
heirs of his body with other remainders over; which would give 
an immediate eſtate tail in poſſeſſion. In one or other of theſe, 
the conveyance muſt be; and taking which you will, the court 
muſt have departed from the words. The queſtion then is, whe- 
ther the court ought to do that, to comply with the intention, or to 


232 


contradict it? And J hold with Lord Hale in Pibus v. Mitford, that's Ven: 378. 


we ought to ſerve the intent, if we can, as the beſt expolitor we 
can go by. But it is objected, that ſtill you muſt adhere to that, 
which would be the legal operation of the words of the limitation 
of a truſt, when reduced into a common law conveyance; but I 
deny that general propoſition, which I have diſproved from reaſon 
and authority. But for argument's ſake, admitting it, the court could 
not have done it here, by leaving out truſtees to preſerve, &c. without 
conveying to Benjamin Bag ſhaw a different legal eſtate from that 
which the words of the will would have carried, if it had been a 
legal deviſe of land. In. Collſon v. Cllſon it was a deviſe of a legal 


eſtate, and the words nearly the fame: and it was held, becauſe of 


the interpoſition of the remainder to truſtees, that it was an eſtate 


for life not merged in the deviſe to the heirs of the body: but an 

eſtate tail veſted in. remainder, The conſequence of that opinion, 
if right, is, that if the court in. framing a conveyance in the pre- 
ſent caſe, had left out the deviſe to truſtees to preſerve, &c. the 
court would have given not only a different equitable, but alſo a 
different legal eſtate, from what the words in the will would have 
given ; for by leaving it out, Benjamin Bagſhaw would have an im- 
mediate eſtate tail in poſſeſſion : but in the other caſe, an eſtate for 
life forfeitable, So that if the court ſhould direct a conveyance of 


this moiety to his uſe for life, and after to the heirs of his body, 
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they would not only aper from the words of the will, but alſo 
from the legal effect thereof, and contradict the intent ; ; which 1 
cannot think myſelf warranted to do, | | | 


So much therefore of the laſt Ames by the Mafter of the Ralls, 
as declared it an eſtate tail to Benjamin Bag ſhaw, muſt be reverſed ; 
and inſtead thereof, as all the particular limitations are by the event 
determined, one moiety of the clear ſurplus by ſale of the truſt 
eſtate, be paid to the defendant Spencer, Heir at aged of Benjamin 


18 
Caſe 79. Butterfield verſus Butterfield, November 12, I 748. 
Ante 113, 5 Lord Carell now delivered his opinion. 


Had no great doubt before: and think it too remote a limitation 
of a perſonalty ; there being nothing to reſtrain it to heirs living 
at the death, for then it might take effect: ſo was it determined by 
me in Lord G. Beauclere v. Mits Dormer, and in another caſe: and 


by Sir Joſeph Fekyl in Miluard v. Mikeard, in 1734. 


The only objection i is, that here is no gift, but only a direction 
to pay the intereſt to bim for lie: but that makes no difference; 
it being plainly given to the heirs of his body, and the profits be- 

ing to him for life, it muſt neceſſirily veſt the whole intereſt and : 
Deviſe of the property in him. As in Co. Lit. a deviſe of the profits of lands to 
node] for life, and afterward, the ſame lands to the heirs of his body 
afterward the is an eſtate tail in poſſeſſion ; . 8 the ſame as the lands 


land to the themſelves. 
heirs of his 


eſtate tail in The Jobive 8 muſt bs tere otherwiſe I LE; go 
poſſeſſion. ſeber than any caſe has gone, and occaſion great inconvenience. 


Caſe 80. Buxton ver ſus Snee, Wovember 15, I 748 7 
aer. HE demand by the plaintiff was for work done i in repairing : 
ployed by the (i | 
maſter of a a 256 

ſhip in repair- | | | e > | 

ing it. No The defendants were the part-owners, or their reprefentatives, 


lien upon the 


ſhip or the who received the benefit thereof: and e inliſted, that 


money ariſing they ſhould not make a ſatisfaction. 


by ſale of it: 


ualeſs done | 
upon the voy· LoRD CHANCELLOR. 


age. 5 

This is undoubtedly a harſh Weben Their keving received the 
benefit is not ſufficient to make them liable; for the court will not 
do ſo, if the court cannot come at it by way of contract or conſe- 
quenta equity. The 
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The queſtions on this caſe are two. Firſt, whether the part- Queſtion whe- 
. owners by the employment of the plaintiff, either by the maſter or mne part- 
the huſband, are become perſonally liable for the debt created, and received the 
. contracted for the repairs? The ſecond, ſuppoſing they are not, 3 22 
whether the ſhip itſelf has contracted a lien by the Aumiralty ble. 
law allowed here: and then whether the money ariſing by the ſale Pot. 
is anſwerable to the plaintiff? = | 3 
. raginton. 
| | 5 | May 15, 1750. 
I will conſider the laſt queſtion firſt, and am of opinion, that the 
_ plaintiff is not intitled to follow the money into the hands of the 
_ defendants. Certainly, by the maritime law, the maſter has power 
to hypothecate both ſhip and cargo for repairs, &c. during the 
voyage ; which ariſes from his authority as maſter, and the ne- 
ceſſity thereof during the voyage; without which both ſhip and 
cargo would periſh: therefore both that, and the law of this 
country, admit ſach a power, But it is different, where the ſhip 
is in port, 7nfra corfus comitatus, and the contract for repairs, &c, 
made on land in England: then the rule of that law muſt pie- 
vail: I know no caſe, where the repairs, &c. whether it was by | 
| Part-owners or ſole owner, maſter or huſbands, have been held a K 
charge or lien on the body of the ſhip. Watkinſon v. Barnardiſton, 
2 Wms. 367, being a direct authority to the contrary: and if the ſhip 
in the river infra corpus comtatus ſhould be proceeded againſt and 
ſtopped for ſuch debt, the courts of law would iſſue a prohibition ; it 
the contract being at land, and not ariſing from neceſſity, If there- — 
fore the body of the ſhip is not liable or hypothecated, how can the 
money ariſing by ſale be affected or followed; the one being conſe- 
quential of the other? So that the foundation of an eqtiity's ariſing 
for the plaintiff fails, But it is ſaid, that ſounds harſh in a court of 
_ equity ; for even admitting there is no hen on the body of the ſhip, 
yet the defendants having received the benefit ſhould make ſatisfac- 
tion: but that follows not as an equitable conſequance; for ſuppoſe 
the owner cf an houſe lays out a great ſum of money in repairs ; 
upon its deſcending to bis heir. at law, he cannot be affected with the 
debt for theſe repairs, although he receives the benefit ; for though 
that be the law of Holland, that it is a lien on the houſe, it is not 
ſo here; for if whoever receives a caſual benefit, ſhould be liable 
to make ſatis faction, it would extend to ſeveral caſes where it ought 
not. The demand then muſt reſt on the firſt queſtion : whether 
the defendants, or thoſe in whoſe place they ſtand, are perſonally 
liable for the debt; of which JI doubt; but will give the plaintiff 
all the aſſiſtance I can ; fer it is juſt, that if he can come at it, he 
ought. Undonhtedly in general, whoever contracts with another, 
as factor or agent for a third perſon, it will bind his principal; and 
there is an election, as in the caſe of Blackwell. Hall, and ſeveral 
other factors, to bring an action againſt either: and there are ſeverzl 
caſes, where an action may be brought againit a principal, though 
not named at the time of the contract. As among the Brokers, 
W 9 who 


nr 
if 
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I will be allowed as witneſſes to prove the contract, and ihat it 
was made for the principal, though they were not named. It is na 
anſwer therefore to ſay, that the Part-Owners « are not wm 


Theo how far the at of the maſter can create an Aſumph be- 
tween the plaintiff and the part-owners. Had it been in the courſe. 
of the voyage, it would have been another conſideration: but here 
it ſeems the maſter did not act as agent for the part-owners, but 
the huſband's. It is true that is in the anſwer under the words heard 
and believe; but not being replied to, it muſt be taken as eridence. 


becauſe no opportunity is given to prove it. 


Then the queſtion, which is very material, and in roſpet- of 
which I am not ſufficiently informed of the courſe of trade, is 
upon the huſbands: whether the part-owners are bound by he”. 
contract with the huſband.; he being general agent? Suppoſing the 
principle, upon which the plaintiff goes, is true, the ne wi | 
the huſband is Joint, and will ſurvive, 


The moſt beneficial thing then, that can be done for him, is, to 
direct, that he be at liberty to bring an action againſt the ſurvivors: . 

5 — reſtrain the defendants from pleading the ſtatute of limitations, or 
from infiſting upon any diſcharge under a commiſſion of bankonpicy | 

; againſt one of them. 


But let the bill be diſmiſſed, ſo far as it ſeeks any relief againſt | 
the body of the ſhip, or the money ariſing by the ſale thereof, 


_—_ ' Burnet verſus Mann, Wovember 1 6, 1748. 


Poſthumov = NE queſtion in this * was, whether a W brother of : 
[half blood the balf blood ſhould take, under the ſtatute of diſt: ibution, 
2 2 ſhare of his inteſtate brother's perſonal eltate. 

der Nat, ot dii- a 3 


tribution. . 
Loo CHANCELLOR, 


T cannot diſtinguiſh this from. thoſe caſes where it is determined, 
that where an infant intitled to a perſonal eſtate dies inteſtate, his 
mother enfient with a child, that child ſhould have. a. diſtributive 
ſhare of his brother's eſtate, as one of the next of kin, and in 
rerum natura at his death; Wallis v. Hudſon, Barnard. for the 
general rule is, that they are conſidered in eſſe for their benefit, not 
-for their prejudice. Thus in the caſe of a poſthumous. child of the 
whole blood: this queſtion is of the half blood; and, it. has been 
.determiped, that as to the diſtribution of inteſtate eſtates, that 
makes no difference. So it muſt be here. If indeed it was to go 
to. children born at any diſtance of Une ſo as to cauſe an inconve- 

1 nience 
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nience by ſuſpending the diſtribution, or to cauſe a taking back 


again, it might be an objection: but that cannot happen,” becauſe 

the child muſt be in rerum naturd at the death of the inteſtate bro- 

ther, whole eſtate is in queſtion ; but at the utmoſt it cannot be 
carried beyond the year, in which a diſtribution is to be made, 


Another queſtion was as to the validity of an appointment, under Appointment 
a power given to huſband and wife, and the ſurvivor aver a rever- U will by a | 
; 1 e ee b 3 r 15 feme covert | ö 
fionary intereſt after their death, to be by any wilting under hand and purſuant o | 
ſeal in the preſence of two witneſſes, The wife after huſband's power. 
death marrics again, and during coverture appoints by will under 


band, Sc. 


And that an execution of a power by a wife is allowed, was cited 

La dy Roſcommon v. Major Fouke, in the Houfe of Lords; although | 

there it was to execute after a power of revocation by any writing or 1 
dee, | | | 1 8 | | | 


Againſt this it was urged, that a writing in form of a will was a 
defective inſtrument here; for that it was not intended to be execu- 
ted by will, but by ſome inſtrument in lifetime; becauſe to be ex- 
ecuted jointly: and then when to be executed by the ſurvivor, it 
ſhould be by the ſame inſtrument, | 


 Lokpd CHANCELLOR. 


There are ſeveral caſes, where, when a power is reſerved to be 
executed as here, a will purſuing the requiſites has been held 
a writing within that power; and, therefore in ſome inſtances 
where ſuch a power to a feme covert over a perſonalty is ex- 
ecuted by her, by will proved in the Eccleſiaſtical court; J have 
ordered it to ſtand over, that it may be proved to be executed ac- 
cording to the requiſites in the power: nor could it be intended in 
this caſe, that the inſtrument ſhould take effect in life of the parties; 
it being over the reverſionary intereſt. Suppoſe ſhe by an inſtrumear, 
not in form of a will, had appointed expreſsly after her death; it 
would be good. Then it is no objection, that ſhe has done it by 9 
an inſtrument, which ſpeaks, that it is io take effect after her 9 
death: and the gift appears to be the ſubject of the power; for there | 
are ſeveral caſes, where it is not neceſſary to refer to the power, if 
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: | 
the acts done are ſufficient and warranted. x 
+ | x 
Roach verſus Garvan, Movember 16, 1748. Caſe 82. | 
IN AF Ajor Roach having two daughters, one born at Fort St. George 1 
| in the Eaſt Indies, the other at St. -near it, ſent them | | 1 
to France for their education, and put them into a nunnery. Mr. | 


Vor. I, Os 8 Quan, 


— 


——— —- PI 5 5 
— ap * __ a = 1 * 
- r 1 R * — * — rr — = a — 
i NIE T; >. 4a wc = ai; Aye Ns OE TIN —_ 8 _ * * 8 — OS 3 eee we er F - 4 
no BIR p — . h A - — 
Fn» Bs. — * 3 — ch De po 


WW P CCC FO TSR TA GER I * . r 


158 


IS 


CAS ES Argued and Determined 


Quan, one of the perſons in whoſe care they were left, and a 
banker at Paris, married the eldeſt, who was then about the age 
of eleven, (as appeared by the beſt evidence) to his ſon then not 
: ſeventeen, Their fortune was in the power of this court; and their 


mother applied to Lord en, for the guardianſhip; which was 
| granted. 


Out of her cuſtody the young ladies now petitioned to be taken, 


upon affidavits of her putting them to ſeparate boarding ſchools, and 
endeavouring to marry the younger to one Sparty; and to have ſome 
other proper perſon appointed to be nn, | 


Quan petitioned for a decree for cohabitation with his wife; and 


to have ſome money out of the bank. 


And the mother petitioned for a reimburſement of her expences 


in bringing them over. 


After a long and full hearing, Lord Chancellor delivered his Opi- 


; nion. 


The reaſon I let this 11 rin out to ſuch a length, wits, to 
give ſeveral perſons, upon whom aſperſions were thrown, an oppor- 


tunity of clearing themſelves: and it is certainly a mclancholy 


conſideration to ſee ſo many private converſations and accidental 
circumſtances made publick, which were not intended to be ſo. 
Theſe ladies were ſubjects of Great Britain; tor though one of 
them was born at a place, which it does not appear, whether it 
belongs to the king of Portugal, this crown, or the Great Megul; 
yet being born of a natural ſubject, the ſtatute of Queen Anne 
makes her a natural ſubject; nor can naturalization by a foreign 
prince change their allegiance, as has been ſaid. The rea ſon I refuſed 
to ſend over money for. their maintenance was, that I ſhould there- 
by have tranſgreſſed the ſtatute, which makes it criminal in ſuch 
caſes: and alſo with a view to bring them over. I appointed the 
mother guardian; who is properly ſo by nature ard nurture, where 
there is no teſtamentary guardian. The proper age to apply to re- 


move a parent from being guardian in a male is fourteen, in a fe- 


male, twelve: but the court will never do it, without ſome miſ- 
behaviour in the parent: the mother ought not to have ſent 
them to boarding ſchools at ſuch an age; but ſhculd have applied 
to the court to know where to place them. In caſe of mino:s the 


court chiefly regards their marriage; and the proper thing to be 


conſidered of in this guardianſhip is the benefit and advantage of he 
infants: and it cannot be convenient for them to continue the mo- 
ther longer, becauſe of the quarrels which have been. The moſt 
proper perſon (as is admitted by the cour/el of all ſides, abſtracted 


from their own clients) is Mr, Potter, 
But 
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But the marriage of the elder, and Quar's petition thereupon, 

brings a moſt extraordinary caſe before the court: their perſons and 
fortunes being under the care of the court (which was very happy 

for them) the marriage was in general a contempt of the court: 
but although 2yar himſelf, by reaſon of his tender years at the time, 
was not blame worthy ; in the father it was a moſt perfidious act, 

and breach of truſt; and though a foreigner ſhould be the contriver 

of ſuch a match, if I afterward got him here, I would puniſh him. 
Then as to the fact of the marriage, if good, the court will take 

care, that the huſbhind makes a ſuitable proviſion; but the moſt 
material conſideration is as to the validity thereof: it has been argued 

to be valid from being eſtabliſhed by the ſentence of a court in 
France, having proper juriſdiction, And it is true, that if ſo, it is Marriage in 
conclufive, whether in a foreign court or not, from the law of nations foreign court 
in ſuch caſes: otherwiſe the rights of mankind would be very pre- bei e. 
carious and uncertain, But the queſtion is, whether this is a prope: tions. 
| ſentence, in a proper cauſe, and between proper parties? Of which it 
is impoſſible to judge, without looking farther into the proceedings; 

this being rather the execution of the ſentence, than the ſentence itſelf. 

Where a marriage is in fact had, or in a contract in praſenti, or in 
a {uit for reſtitution of conjugal rights; a ſentence in the Ecclef- In what caſes 


aſtical court (unleſs there be colluſion, - which will overturn the 2 ſentence in 
court eccleſia- 


whole) will be concluſive and bind all: but not if given in a col- g;c.1 u ill bind 
lateral ſuit, as for a criminal action; for it will only bind the the rights of 
rights of the marriage in the three caſes above. This was in a ariage. 
criminal court in the Chaſtelet in Paris; and it is ſtrange, if they 

have no other judicature in France for marriage than a criminal 
court: But the great point is from the ſubſequent acts; which are ſaid 
by her aſſent to have made it good, ſuppoſing the ſentence not 
good, and that ſhe was not, at the time of marriage, of the age of 
conſent, Cohabitation is indeed evidence thereof, unleſs it was under 
reſtraint; but this is a confideration for another court; and not a 

matter ſtrictly for me to determine, who do not fit as a judge in an 
Eccleſiaſtical court, to decree a reſtitution of conjugal rights. Sup- 
' poſe the huſband had brought an Habeas Corus or ' Homine reple- 

iando, which he may do for his wife: courts at law, who can only 
take care of the parties, would have left it to the proper remedy 
in the proper court. Then much leis will I order any money out 
cf the bank to be given him, | 


As to that part of the petition, which prays an appointment ,,.;,men 

of a proper perſon: after the diffolution of the court of wards, of guardians 

(which was derived out of this court) though the rights of the "*ulted back. 
| | ol F to the courtaf- 

crown were determined by the abolition thereof, it reſulted back to ter diſſolution 

this court, for the advantage of the infants to appoint guardians. But of the court of 

the queſtion is, whether the court can do it in a cale, where there ds. 

is ſo much evidence of a marriage; for after a marriage there is no 

precedent, where the court has done it: and I ſhall be very un- 

| | | | Willing 


pointed after 


a guardian or part O 
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Guardian will willing to make one. Nor on the other hand will the court deter- 
not be ap- a 

miue a guardianſhip, or diſcharge any order made for a guardian, 
a marriage: becnuſe of a marriage; of which likewiſe there is no precedent : 
Nor cif- but how to let it ſtand here, conſidering the mother's miſbchaviour, 
charged be- | 
cauſe ofa is the queſtion? But I may without diſtuibing the order, by which ; 

ſhe was appointed guardian, make an order upon her, to let them 


marriage. 
Bur without be placed with Mr. Porter; which the court has often done. The 


_ diſcharging 
court ſometimes, though rarely, removes a teſtamentary guardian; 


guardians or- 
ders regula- but if he behaves not to the ſatisfaction of the court, orders regu- 


3 
„ lating his conduct are frequently made upon him: as in the caſe of 


de made, Lord Noel v. Somerſet, and by me in the caſe of Knellers, which 


ſhall be done here; with the uſual directions, not to marry without 
the leave of the court: and that Harry, &c. veither write to or viſit 


- them: but this without prejudice to ans claim. 


Liberal allow-- As to the mother 8 petition: ſhe muſt be allowed thoſe expences, 


ance for main- and the daughters having conſented to a very reaſonable offer of 


tenance where 
f their maintenance for her ſupport; although I cannot come 


father is in diſ- at it, by their conſent, they being infants; yet I may by the libera- 


| ih. which the court uſes on ſuch occaſions; as has been done 


MY even in the caſe of a father in diſtreſſed circumſtances, when a ſum 
of money has been left to his infant ſon, by a collateral relation; the 
court has there given a liberal maintenance for his ſupport ; but 

then it muſt pom to me, that the mother is in thoſe circum- 


ſtances. 5 


* 


Caſe 83. Baker verſus Wind, November 19, 1 748. 
HE father of the plaintiff mortgaged an eſtate to tha de- 
fendant; and by articles they agreed, that upon being reim- 

burſed what he advanced, and gol. over, for ſuch improvements 
as he might poſſibly make, he ſhould reconvey: but this clauſe. 
was not inſerted in the deed of conveyance, the mortgagor, upon 
account of his creditors, being® willing it ſhould appear as a pur- 
chaſe: but by ſubſequent facts and agreements it appeared in 
oof, that the defendant admitted. It to be a redeemable eſtate; 


r 
and it had been referred to arbitrators ; who, though they did not 
aſe 16 make an award, yet were of opinion that he ſhould take 


wy money, and give up the eſtate. 


The mortgagors's ſon, within" a year cher he. came a age, but 
twelve years after the tranſaction, ann this bill to redeem. 


For defendant it was inſiſted, that he ſhould neither be redeemed, 
nor come to an account after 5 long a time. Citing Cottrel v. Pur- 


chaſe, Tal. Caſ. 61. SD | 
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Lord CHANCELLOR. _ 


This is the ſtrongeſt caſe that ever came before me, for the de- 
creeing a redemption, where that redemption was controverted: and 
| alſo to make the mortgagee, who oppoſed it, not only loſe, but pay 
coſts: there being ſuch a ſeries of tranſactions in which it was con- 
ſtantly admitted to be refleemable, as it clearly was, The not in- 
ſertinp-the Clauſe in the deed was an impoſition upon the mort- 
gagor; but the reaſon was, that he was in diſtreſs, and therefore 
turned it into the ſhape of a purchaſe; but ſtill he meant it as | 
ſecurity, The value of the eſtate does not appear; but if he, as a 
friend to the mortgagor, thought fit to take it as ſecurity, he did it 
with his eyes open; and the redemption cannot be prevented: Where z 
and wherever the court finds ſuch a clauſe as this, it adheres to it clauſe of re- 
| ſtrictly, to prevent the equity of redemption from being intangled — oak; 
to the prejudice of the mortgagor. And the getting a further court adheres 
ſum of 50]. inſerted upon a mere pretence, for whether he 13 8 
improved or not (which was in his election) he was to have the 500% 2 of re- 
is an evidence of hardſhip put on him: then ſurely twelve years demption 
is not ſufficient to bar a redemption, But the preſent plaintiff was n 
a minor all that time; which in caſes upon the ſtatute of limitations the prejudice 
is al ways deducted; nor did it reſt as a thing undemanded: and the mech 
opinion of the referrees was the ſame, as would be decreed here; gagee paid 
if ever therefore a mortgagee ought to pay coſts, it is in this caſe, coſts on re- 


Reſerve ſubſequent coſts till the account is taken, demption. 


Sir Chaloner Ogle wver/us Repreſent atives of Aamiral Cafe 84. 
| Haddock, Movember 22, 1748. 


F | \HE bill was brought for a ſhare of prize money. Bill for an ac- 
1 5 | 2 1 | | count and 
| ' ſhare of prize 
| | money diſmiſ- 
Lord CHANCELLOR, ®w * ſed. 


I am forry this. caſe is brought before the court, after an acqui- 
eſcence during the life of Admiral Haddock, and in a caſe atiſing 
merely from the bounty of the crown; wherein the queſtion is, 
whether the claimant ſhall take according to the intent of the crown 
in giving it, or upon the conſtruction of the words in contradiction 
to that intent. However, if there is a clear right in the plaintiff, 
whether it ariſes originally from bounty or from conſideration, he 
muſt prevail therein, ES 


I ſhall conſider it under two heads: Firſt, in reſpect of the merits 
and mere right of the plaintiff as againſt the defendants, Secondly, 
in reſpect of the remedy he has purſued for it. 

Os: 
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As to the firſt, it depends on the ſeveral acts by the crown; the 
proclamation June 19, 1740, the declaration June 18, 1741, and 
the proclamation June 14, 1744. I ſhall apply my opinion and 
reaſoning to the repriſals taken upon the firſt rupture with Spain, 
before the declaration of war publiſhed; becauſe it muſt be admitted, 
that as to the produce of them, the right of the officers and ſeamen 


ariſes merely from the King's bounty, and has no relation to the act 


of 13 Geo. 2. not being in the nature of an execution of a power, or 
the ſame as if inſerted i in the — act of parliament, 


The two firſt neee muſt be WER together in the words. 


The firſt recites the act of 13 Geo. 2. and then directs a diviſion of 


the prizes; and it is remarkable, that in ſpeaking of the flag-officers 
ſhares, it ſtops ſhoſt: but in giving all the ſubſequent ſhares, it ſays 
to be equally divided among them. The ſecond directing a diſ- 
tribution of prizes taken before the war, the property of which was 


veſted in the King (and ſo of thoſe taken after the war, till given 


away) directs it to be paid to and among, &c. in the ſame manner 
and proportions as by the firſt. If then the firſt is taken into 
the ſecond, there will be no abſurdity in conſtruing this to proceed 
from the King' s bounty: that he intended, as to the ſhares of 
the other officers, Ic. to bind himſelf, that it ſhould be equally 
divided: but as to the flag-officers, the proportions ſhould be left 
to his own Judgment according to their merits; amounting to the 
ſame, as if the King at the head of his army ſaid, he gave the whole 
Plunder to his officers and ſoldiers: he might give it * to the 
merits, 


As to the third inſtrument 1744, the firſt queſtion is, beer the 
ſubject matter extends to the prizes taken under the general letters 
of reprifals before the war? The ſecond, ſuppoſing it does, whether 
thoſe words have in conſtruction any retroſpeR? The third, if lo, ; 
Fhether that rexroſpedt can _ the rights of the parties? 


As to the firſt, I am of opinion, it does extend thereto: the i in- 
tent of it was to prevent diſputes, and to ſettle the rights of the 
prizes. If this is to be conſidered as an explanatory proclamation 
upon that in 1740, it conſequently is ſo of the other in 1741, 
which refers to that in 1740, and amounts to the taking in. the 
words thereof. But it is ſaid, theſe prizes taken before war de- 
clared are not taken from the enemy: that is a refined diſtinction; it 
is true in general, the letters of marque and repriſal make not bellum 
Juſtum, or a formal war, between princes: but of late the wars in 
England have generally begun i in that manner, And it is a lower 
degree and kind of war; for theſe general letters are for general 
injuries to the King's ſubjects, which is the cauſe of war; and dif- 
fers from particular letters of marque; under which the prizes taken 


become the property af the en to whom they are granted: 
1 | | thoſe 
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thoſe under the general, accrue to the crown; which is a proof, 
that it is a kind of war. But it means now our enemies; ſo that it 
is in effect the ſame. The ſubject matter then of the laſt procla- 
mation includes the prizes before the declaration of the war with 


| But ſecondly, if it has not a rettoſpect, it will not take in the 
prizes taken either before or after the declaration, before the iſſuing 
the proclamation, I am of opinion, it is ſufficient, Was it tq 
extend to future caſes only, why are the words have been mentioned, 
as well as ſhall be? It is alſo to explain and ſettle; and all explana- 
tory laws relate to precedent caſes; and it is in all caſes of prizes 
taken; which, as the word begotten, means taken or to be taken. 


4s to the third: whether they can have a retroſpedtiuꝭ effect, that is, 
operate in the caſes of prizes taken before the proclamation iſſued; it 
being ſaid, that the right was veſted: if the plaintiff could make out 
that right by the firſt declaration, it is out of the King's power to ſettle 
the proportions, or alter it: but that depends on the reaſoning above; 
the King not having excluded himſelf from declaring the proportions. 


Then as to the remedy: there is no ground to come here for an The remedy 
account, the ſum being certain; and therefore no neceſſity to decree 5 n — 
for the plaintiff, if his right was ſtronger; being a mere legal right, pray 

which ſhould be recovered at law; for if it was a right veſted, which 
could not be varied by the proclamations, the determinations in the 

courts of law have been, that the aſſignee may maintain an action 
againſt the agents of the captures, for money had and received to their 
ule. Againſt the executor of Admiral Haddock the plaintiff cannot 
come, for he received it not for the uſe of the plaintiff; but againſt 


the agents, for paying it to a wrong hand. 


be bill therefore. muſt be diſmiſſed: but not fo clear as to give 
coſts. But I hope, this will not be followed with other caſes of 
this kind, where there is an acquieſcence, and taking under the 
King's bounty. N 


Allen ver/izs Papworth, Movember 23, 1748. Caſe 85. 


N this cauſe Lord Chancellor held that if a feme covert having wife may by 
power to receive the profits of an eſtate to her ſeparate uſe, and bill rs her 
to appoint them as ſhe pleaſed, brings a bill jointly with her hut- r 
band for an account, and ſubmitting that the profits ſhould be ap- parate etiate 
| plied to the payment of the huſband's debts; for which a decree for bis debts. 
_ paſſes: that bill, to which ſhe was made party without colluſion, 
is as much an execution of her power as an actual appointment 
would haye been; and the profits ſhall be bound by the decree. 
8 . And 
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Account taken And the bill being properly brought by huſband and wife, when 
_ __ no other perſon was intitled, the account taken ſhall be binding 
in being a eon- On any Contingent remainder man, when his title afterward veſts: 
tingent re- nor ſhall he open it, unleſs fraud or errors are ſhewn therein; for 


mainder man thereby accounts upon mortgages, to which all, who could claim 


coming after- 


ward in eſs the equity of redemption, were parties, would often be infinite: 
ſhall only ſur- although if a reaſonable objection be made againſt it, the court will 


om 7 fat open it, But the court will only give leave to ſurcharge and 


falfify : unleſs * 5 
fraud. 80 on falſify this account; which often happens upon ſettlements, where 


account on . | 1: . 3 e e . 
e there is tenant for life with limitations in remainder, upon a bill 


| where all who for an account, when none but tenant for life is in being, a child 
could claim afterward coming in eſſe ſhall only have liberty to ſurcharge or falſify, 


ne if no fraud, 
were parties. NIE | 
Caſe 86. Wortley verſus Pit, November 23, 1748. 
20004. lent K GREEMENT in conſideration of 2000 / lent by the 
"= NN plaintiff, with a bond and condition, that if the defendant 


year 200. Within a year paid 200 J. and the principal, or 2 50 /. per ann. during 
and the prin- the life of the defendant, then, &c. 5 5 
cipal, or 2 500. | = | 

per ann.during FEES, | : | | | | 43 
borrower's To the plaintiff's demand on the latter part of the agreement, for 


life: not an " _ + 
uſarious con- onpayment of the annuity, or ſecuring it out of land, as by the 


tract. agreement obliged, the defendant pleaded the ſtatute of uſury in bar; 


the money being to be paid within a year, together with the principal. 
To this plea, two objections were taken; one as to the form; the 
other to the merits. Fe, oe 


Maſter of the Rolls, for Lord Chancelker. 


As to the firſt, his honour held, that the plea was not; ſtrictly 
ſpeaking, right in point of form; for there ſhould have been an 


averment, that this was above the rate of common intereſt, 


But he did not found his determination on that, for ſuppoſing it 
rightly pleaded, the queſtion was, whether the demand was within 
the ſtatute of uſury? and he was of opinion, it was not; although 
he was very unwilling to favour uſurious contracts, or to encourage 
the getting out of the ſtatute, Had it been, that the principal 
ſhould be paid within a year together with the annuity, it would 
have been another conſideration, But this was all contingency; 
the defendant not being obliged to pay it then: and the annuity 
payable only during his own lite, and then the money to be loſt, and 
not repaid. Certainly if the borrower, of money only agrees to 
pay an annuity determinable as this is, it is not an uſurious con- 
tract; unleſs it was upon a contingency or condition impoſſible, or 
ſo remote as to induce the court to give it another conſideration, | 
But it is not ſo here: the whole being to be loſt on the death of the 

„%%% ] ĩðᷣâùͥù oe 9 8 defendant, 


* 
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defendant, is different therefore from the caſe in Bro. A. And the 
plea muſt be over-ruled, | | 


Stones ver /us Heurtly, Movember 2 5, 1748. Caſe 87. 


ON STONES having two ſons and two daughters, and being oor 
8fſeiſed of an eſtate in reverſion, expectant on the death of his aunt ge or mort- 


Mawhood, and alfo of an eſtate in poſſeſſion of leſs value; deviſed gage to pay 

to truſtees and their heirs the lands in queſiion, upon truſt, that — — 
they ſhould, by ſale or mortgage of any part, raiſe ſo much to pay and be equally 
all his debts, as his perſonal eſtate ſhould not extend to; making divided a- 


; 5 5 three 
the ſame liable thereto: the remainder of all his eſtate to go and 3 pig 


be equally divided amongſt his three younger children, D. F. and the forvivor 
M. and the ſurvivor of them, and their heirs for ever: making his . 


wife guardian of all his children, and directing, that ſhe ſhould ever: a te- 


maintain and educate them out of the profits. and rents of their nancy in com- 


ſeveral eſtates and fortuncs, given them by the will and ſettlement, 
They all ſurvive the teſtator. N 


And for plaintiffs it was contended, that they took jointly by 
force of the word ſurvivor, which ſhould not be controuled by the 
precedent word. 2 Rol. Ab. go, Sti. 211. and Clerk v. Clerk. 2 
Ver. 323. | 


To which it was anſwered, that the cafes in Rog. and Sti. were 
old, and before it was ſettled, that the words equally to be divided 
ſhould mean a tenancy in common; for in grants and feoffments 
they made no alteration ; being only the legal conſequence of a joint 
eſtate, and no more than what the parties themſelves might do, 
But after the ſtatute of Mills, and the rule that the intent ſhould 
be obſerved, notwithſtanding unapt words, the conſtruction came to 
be, that the teſtator meant ſomething more, and intended a tenancy 
in common; which the courts were induced to infer from its being 
unnatural to ſuppoſe, he meant to diſinherit the poſterity of thoſe 
dying firſt, and that he would ſtartle at ſuch a queſtion put to him. 
In wills therefore, the courts have been aftuti to conſtrue ſurvivor- 
ſhip into ſome other meaning than a jointenancy, unleſs the inten- 
tion was plain, that the ſurvivor ſhould take the whole: and in 
late caſes have laid hold of ſome particular time to give the 
word ſurvivor a ſenſe, As in Stringer v. Philips, it was pinned 
don to the death of the teſtator, when the diviſion ſhould be made: 
in Haws v. Haus, Ante 13. T. T. 1747, it was tied down to the 
dying under twenty-one. In Bliſſet v. Cranwel, Sal. 226, thoſe old 
| caſes are taken notice of, and that the inheritance there, being 
fixed in the ſurvivor, ſhewed plainly, they were jointenants; but 
in this caſe it is not to the heirs of the ſurvivor, In the preſent 
VoL. I. | e | caſe 


f 


The law for- 
merly favour- 


1 A 8 ES Argued and Determined 


1 it may be reſtrained to the time of the death of the e or 
of Mrs. Mawhood: and the direction for the maintenance ſhews, the 
teſtator conſidered them as having ſeveral eſtates, 


Replied : that an implied diviſion hall not controvl expreſs 
words of ſurvivorſhip; Stringer v. Philips is particular, a caſe being 
there put by the teftator where the ſurvivorſhip could not take 
place. In Haus v. Haus there were negative words; and it de- 

nded on a reafon, which holds not here. Conceſſit cur. The 
teſtator's death was not a probable time to have in view, nor the 
time when it was to be divided: as then the truſt muſt wait till 
the death of Mrs. Mawhood, The reaſon of uſing the word /everal- 
is, that the guardianſhip is alſo of the elder ſon, who had an eſtate 
by the ſettlement diſtin from the other t two eſtates | 


Lox ? CHANCELLOR. 


To make a conſtruction of this will, the circumſtances of the fa- 
mily and the eſtate of the teſtator muſt be taken into conſideration. 
His intent plainly was in this deviſe to make a paternal proviſion 
in nature of portions for theſe three younger children. I am of 
opinion, that they take as tenants in common. 


Two thing in general are to be obſerved in deviſes of this kind. 


Firſt, anciently, and before the great alteration in the law by 
the abolition of tenures, courts of law were very favourable to joint- 
tenancies, to prevent the ſplitting of tenures and ſervices : but the 
have fince very much gone off from that, and endeavoured as ak 
as poſſible to conſtrue it a tenancy in common, from the inconve- 
niencies of conſtruing it joint: and from that time allowances have 
been given to the words equally to be divided to make a tenancy in 
common : although. in grants to this day they will not, But courts 
of equity have long before been favourable to tenancies in common, 
wherever they could lay hold of any words to conftrue it ſo, from 
its being a greater equality, a better prov ſion, and preventing el⸗ 
tates from going by accident eee to the intent. 


Secondly, that boch courts of iow and equity have endeavoured 
to conſtrue it in common, when the deviſe is for children and their 
poſterity by way of portions ; ; who would be diſinherited by a ſur- 
vivorſhip; unleſs they. did an ac to fever the jointenancy : but this 
requires time and attention; for they muſt live till autos rac to 
do it. 

I am of opinion upon the reaſon of FA thing and the clin) 
authority, that the words equally to be divided, as they ſtand here, 
ought to prevail, It may be objected, that there might be a ſeve- 

I rance: 
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rance: but they were very young; and two of them were daugh- 
ters. If they married at eighteen, what proviſion could the huſ- 
band rely on? for if ſhe died before twenty-one, it would go to the 
' ſurvivors; and the children, if any, be ſtripped of all. For the 


defendants, it is endeavoured to make a particular ſurvivorſhip, to 


anſwer the intent, and yet to give the words ſome force: accord- 
ing to the rule, that all the words (hall have a reaſonable "meaning. 


put on them, if poſſible. Firſt, that it ſhould refer to a ſurviving 
the teſtator ; and if that could prevail, it might be reaſonable as to 
the intent: but there are not words in the will to confine it ſo, and 
it is dangerous, where the word ſurvivor is uſed, to conſtrue it a 
' ſurviving the teſtator, without words indicating ſach intent, when 
probably he meant a ſurvivorſhip among themſelves, Secondly, 


that it ſhould refer to a ſurviving Mrs, Mawhood : but neither will 


that conſtruction ſerve; for it will be followed with conſequences 
not anſwering the intention of the teſtator ; making this whole de- 
viſe to be ſuſpended till the death of Mrs. Mazobood, nothing paſſing 
till then: whereas the intention was, that it ſhould veſt in them 
immediately; and that this, which was the moſt valuable part of 
his eſtate, ſhould not be ſold as a reverſion, which would be a ſale 


to a diſadvantage. But it is like a deviſe of a reverſion, or mixed 
with an eſtate in poſſeſſion as here, to pay debts, and the reſidue to 


FJ. S. and his heirs; which will veſt in J. S. immediately, and not 


ſuſpend till the execution of the truſt and payment of the debts: 


therefore, though this conſtruction finds out a particular time, yet 
it does not anſwer the intent; which appears from the application 
of the profits of their ſeveral eſtates till twenty-one: and certainly 
they were to have the eſtate in poſſeſſion ſo applied till twenty-one. 


1 reſort therefore to the determination of the three judges in Bl et 


v. Cranwell, of whom Tre. 'y and Rokeby were as good lawyers, as 
ever fat in Weſiminſter Hall. The ground of their reſolution, which 
is right, is ſubſtantial, and not playing with words, but goes to 
the reaſon of things: and although, what Juſtice Povel ſays, is 
in genera] true, yet he founds himſelf upon a ftrait-laced rule, 
wich which he ſets'our in the expoſition of wills. The reaſoning 
of the three judges is capable of the fame conſtruftion in the pre- 
ſent caſe; the word heirs relating to all of them, and cannot be con- 
fined to a ſingle one, viz. to his or her herrs ; the inheritance not 
| being in the ſurvivor, as it would be if ſo, but in all of them: 
otherwiſe the inheritance would be in abeyance. The difference 


being, that in a grant hahendum to A, and B. and their heirs, they | 


are jointenants: but the inheritance is in both: but if the haben- 
dum be to A and B. and the ſurvivor, and the heirs of ſuch ſur- 
vivor, till the death of one, the inheritance is in abeyance. I do 
not know, whether the obſcrvation of the direction of the main- 
tenance wil go fo far, as it is argued for the defendants; becauſe it 
is not confined to the will for then it might be material, 


Carter 
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Caſe 88, Carter verſus Carter, Vovember 26, 1748. 
Devite to Jo CARTER January 6, 1743, made his will deviſing 
de- the premiſes to truſtees, their heirs and aſſigns, to receive the 


ately after de- rents and profits, and to pay them to his wife from time to time, 
e mami as they became due, whether covert or ſole, to her ſole and ſeparate 
5 o uſe uſe, and that her receipts ſhould be a ſufficient diſcharge : and on 
of 4. infee further truſt to permit her to charge the premiſes with 200 J. for 
—— ſuch uſe, Cc. or perſon, &c. as ſhe, whether covert or ſole, ſhall 
ble legacies, to by her laſt will, or any writing purporting a will, limit, direct, or 
n 55 « appoint: and after her death to the uſe of a brother for life, and after- 
run over all Ward to another brother for life charged and chargeable as aforeſaid; 
the precedent and immediately from and after the determination of thoſe eſtates, 
pays 8 to the uſe of his nephew, his heirs and aſſigns for ever, chatged | 
1 and chargeable with 100 J. a- piece to his fix nieces, . to be paid 
to them reſpectively within twelve months after his deceaſe, 5 to 


be raiſed by the truſtees in like manner. 


| The teſtator being FP above twelve months, the nieces bring 
a bil! for their legacies, and the queſtion was, what eſtate was 
charged therewith ; whether only the limitation in fee to his ne- 
phew, or whether they run over all the eſtates for life as well : as the 


fee ? 


Lord Cn ANCELLOR, 


"This is a matter of ſome doubt on the 8 of the will. 
It is oddly ex preſſed: and there are words favouring the conſtruction 
reſtraining it to the laſt limitation in fee: and yet if a particular rea- 

ſon can be ſhewn on the intention of the teſtator and frame of the will 
for dividing this charge from the other, it may anſwer the objection 
Charged and for the defendant, The general rule is, that charged and chargeable 

chargeabl© runs over all the eſtate, as well particular, as the fee; as ſuppoſe, at 

the particular the end he had ſaid, charged with all my debts; it would be a charge 
eltaies, well on all, and the direction within twelve months is an argument in fa- 
wy vour of that intent; and ſhews, he intended theſe legacics ſhould take 
lace in ſome way before the reverſion in fee to his nephew ; and 

therefore they cannot be put on a level, as he has not ſaid it, One or 

other of theſe conſtructions muſt be: either that this is a charge on 

the whole inheritance, including the particular eſtates for life: or 
elſe on the reverſion in fee, and to be raiſed by ſale thereof, and if 

not ſold, they muſt carry intereſt from the year, Therefore will 

order it to ſtand over, to find, if poſſible, from reading it over, 
ſome light from cther clauſes in the will, for conſtruing the clauſe in 


= 3 8 


Carter 
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Carter verſus Carter, December 55 1748. Caſe 89. 
Lord chancellor delivered his opinion. 


Find, that very little can be drawn from the peruſal of the will; 


x therefore the queſtions mult be principally | on the conſtructioh 
of the clauſe itſelf. 


Taking the ſeveral parts of the deviſe together, I'am of opinion, 

they are charge on, and ought to be raiſed out of, the whole eſtate ; 

and not confined ſingly to the reverſion in fee. They are clearly 
raiſeable now; and therefore intereſt for them muſt be found; and 

if the eſtates for life are not chargeable, no intereſt can come out 

of the profits: therefore the reverſion muſt be ſold merely as a re- 
verſion; for it will not bear a mortgage. It is not probable, that 

when the teſtator has charged and expreſsly directed to be paid 

within twelve months, they thould be raiſed by ſale of a reverſion 
expectant on three lives; but if he has done it, that muſt prevail, 

The defendant would confine charged and chargeable to the laſt de- 

viſe of the remainder in fee, from the words immediately from, &c. Conſtruction 
but the general rule is, that the conſtruction muſt be made on the 1 
tenor of the whole will taken together: and it is not material in wil. 

what order the clauſe is; the whole deviſe is compriſed under one Not _— 
ſet of deviſing words; all that follows, being only truſts declared on te. "04pm 
the firſt deviſe in fee, and no new deviſe. That charge is as properly 

put in at the end of the whole, if the teſtator meant it ſhould run 

over all, as in any other part, The meaning of dividing the charges 

was, that the legacies ſhould be abſolutely a charge; but the 2007. 

only contingent and uncertain ; depending on her power; which, 

he did not intend, ſhould be a charge on her eſtate for life. It is 

ſaid, that it is not to be preſumed, that this was intended to be a 
diminution of her eſtate for life: but from reading over the will it 

appears, and that is the only material thing appearing from thence, 

that this is not the only proviſion made for the wife; ſhe baving 

the perſonal and another real eſtate alſo in lieu of thirds, 


Theſe legacies are therefore to A raiſed out of the eſtate in que- 
| Ton, with intereſt from a year after his death, at 4 fer cent, 


_ Johnſon verſus Arnold, December 5, 1 748. Caſe 90. 


pJewr SEER by his will directs, that 4000. in money Money to be 
ſhould be taken out of his eſtate to be raiſed by inſtalments of 1 
Fool. per ann. to be laid out in government ſecurities in the joint ply with in- 


names of his executor and George Fobhnſon; ſubject to the payment tent of ef 
VOI. I. b of Nor. 
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of two annuities and a debt; and when the whole is ſo raiſed and 
fully paid, if George Johnſon ſhould be willing and deſirous to have 
it laid out in lands, then he ſhall and may purchale therewith in 
the name of the executor and himſelf; the produce and profits of the 
ſaid lands and tenements to go to George John ſon for life; and after- 
wards to his wife for life; and after their deceaſe, to the eldeſt ſon 
of George Johnſon, to be begotten upon her, that ſhall be then li- 
ving: and if the ſaid George Johnjon ſhould die without ſuch iſſue = 
male, then the profit of the ſaid lands to be equally divided among 
the daughters; and if the wife ſhould die without leaving any iſſue 
by George Johnſon, or any future huſband, then 10004. and other 
legacies out of it to the preſent defendants; the remainder to be 
divided among ſuch as are his neareſt relations. But if they ſhould 
not purchaſe lands, it ſhould remain in government ſecurities, and 


be and enure to ſuch purpoſes as if lands had been purchaſed, 


Upon a bill brought by George Fohnſon it was contended, that it 
ſhould be conſidered as money, and the remainder too remote; that 
it was dependent upon his election, whether it ſhould be laid out 
in land or not; and that he had determined to have it in money, 

by a former bill brought by him two years after the teſtator's death, 
to have the 4000. raiſed, Sc. upon which a decree was made: 
that it was not unreaſonable to give a father power to exerciſe this 
diſcretion for himſelf and his family; and if it was only a power as 
to the time, it wculd have been given to the executors as well 
as him. 


For defendant, it was ſaid, that in all events it ſhould be laid out 
in lands; but left to the election of the plaintiff to poſtpone or acce- 
lerate the purchaſe only: and that it was not material, that the 
words were not imperative on him to purchaſe; for in a will defi- 
ring an executor to pay, it is looked on as a gift. 


LoRD CHANCELLOR. 


This will is penned in an obſcure and blundering manner: and 
there is ſome difficulty in the conſtruction of it. But ſomething in 
reſpect of the intention is very plain. Firſt, that let the conſtruc- 
tion of the limitations be what they will, theſe charges ſhould take 
place on failure of George Fobhnſon and his family. Next that, 
though not laid out in lands, the ſame perſons ſhould have it, Then 
I am of opinion, that the conſtruction for the deſendant will beſt 
anſwer the intention, and conſiſtent enough with the words: though 
they are not abſolutely clear. The conſtruction for the plaintiff 
would be abſurd; putting it in his power to vary the rights of the 

parties, and to determine whether theſe limitations ſhould take ef- 

tect to the prejudice of his family or not: and he might eventually 
by that means gave all to himſelf, For if it was money, and he 
e 880 had 


/ 
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had a daughter, who died, (as in fact it happened) it would all go 
to bim. Suppoſing he bad an election; the bringing that bill 
would not determine it; for it was before the payment of the whole 
was completed; before which time it was not to be laid out in 
lands: and part of the relief then prayed ſhews, it was not then 
raiſed. Deviſe of the profits of lands is a deviſe of the lands them - Deviſe of 


ſelves; and yo was meant, that the eldeſt ſon ſhould have the in- Profits a de- 


heritance. Bat if by accident theſe were all but eſtates for life, — as 


it is no objection againſt the charges claimed by the defendants, 
which would equally ariſe; and are charges on the reverſion in fee. 
It is truly ſaid for the olaintiff, that it is out of the teſtator's power 
to make money go as land, unleſs the court can conſider it as land: 
and to comply with the intention of the teſtator, it is feaſonable to 
_ expound this clauſe fo, that he meant it as land: and it muſt be 


n ſo throughout. 


1 ak Speke, December 6, 1749. Cale 91. 


Upon a queſtion what rate of intereſt legacies ſhould bear, Legacies out 
of real eſtate 
7 ] 98RD CHANCELLOR ſaid, that the general rule is, that lega- Os foe” 
— cies out of real eſtate carry one per cent. lower than the legal tan _ legal 
Intereſt; but if out of perſonal eſtate, becauſe of the higher _— It ao; 
intereſt of money than land, it ſhall carry the legal intereſt, unleſs of perſonal. 
particular circumſtances induce the court to vary therefrom: but 


for that, a ſpecial caſe muſt be made. 


The. reaſba-of this is, that the Ecelef aſtical court would give the 
legil intereſt on legacies out of perſonal eſtate, as thoſe in queſtion 
were; and the difference of the juriſdiction, in which they are 


ſued for, ſhall make no abr meg 


{ 


| Due of Leeds 2 8 Powell December 7 75 1748. Caſegz. 


HE bill was brought for the arrears and growing payments 
of the rents of a manor granted by the crown to the anceſ- 


tors of the — 
Lok p CHANCELLOR. 


Two queſtions ariſe from this 05 Firſt, whether the plaintiff Where a clear 
right to rent, 


is intitled to this rent, as one entire rent under a grant of King C. 2. but no remedy 
to Lord Danby? Secondly, whether under the circumſtances he at law, as no 


demelae lands 
is intitled to relief here; or to be left to his remedy at law? hich an 


diſtrain, bill 
lies here for relief. 


The 


- muſt be in- 
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bor it em, The firſt depends on this, (which will determine the whole) 
that the lands ether the rent reſerved on the grant by King Charles was one entire 
diſputably of rent de nouo, and then created; or as reſervation, by way of exception 
22 to the crown, of the ancient quit- rents payable by the tenants of this 
manor to the crown? and I am of opinion, that it is the firſt, A 
' manor in notion of law confiſts of demeſnes in the hands of the 
lord, and fervices. It is admitted on both ſides, there were no de- 
meſnes of this manor; though there were ſervices. There may be 
2 na manor in reputation, though no demeſnes. The Kings's grant is 
in reputa- . 
tion, though in the moſt general words poſſible; but the word rents is particularly 
on demeſnes, mentioned: although without that the word manor would have 
ae pals done; ſo that the demeſnes, if any, would paſs to the grantee; and 
e word 
manor. the ſervices paſs alſo; coſiſting i in quit rents, ſeigniory, rights, and 
caſualties; which, though they ſeldom happen, are to be taken in- 
to conſideration, when a manor is granted. Was this otherwiſe, 
the crown muſt have excepted them, and nothing would paſs to the 
Exception re- grantee ; and then the rule of law is, that an exception repealing a a 
1 .. Whole grant, and contrary thereto, is void. Where the King grants 
void. rent, or perhaps land and rent, reſerving thereout rent to his heirs 
ng may and ſucceſſors, it is good; as the King may reſerve out of an incor- 
out of an in- poreal thing, and it may enure out of both: but in the caſe of a com- 
55g mon perſon who cannot do ſo, it would all ariſe out of the e 
Then as to the remedy, the plaintiff right being clear : and it is 
truly ſaid, that if he has remedy at law, he ſhould not come here; 
but he has none; for there are no demeſne lands, on which to diſ- 
train, and he is a mere grantee of the crown under the great ſeal, with- 
out che aid of an act of parliament; and can have no remedy againſt 
other lands, which- is the prerogative of the crown, or againſt | 
the perſon of the defendant, and is therefore ſubſtantially and materi- 
Where from ally in the ſame condition with a perſon bringing a bill on the uſage 
cConfuſion of 
boundaries no Of payment, where he cannot diſtrain, becauſe the particular lands 
remedy by cannot be fixed on, from a confuſion of boundaries, Sc. ſo that he 
1 cannot find out a fund for the diſtreſs: in which caſe, although he 
ill re- . 3 : 
lieve. has a legal title, the court will decree for him by way of aſſiſtance 
of his right. But the great difficulty is what ſort of decree to make; 
whether it ought to be perſonally againſt the defendant, without en- 
tering into an account of the profits he has received ; for in the 
caſes where the court has decreed the arrears and growing payments, 
which is prayed here, they have been where indiſputably the lands 
were of greatet value than the rents. But as there are no demeſnes 
here, or certain profits, but theſe quit-rents, the defendant might 
be charged beyond what he received; which would ſound harſh 
in a court of equity, to give a remedy to do a great injury: like the 
caſe, where one comes into a court. of equity for a remedy for 
rent, and the land docs not produce that rent, I will therefore take 


time to frame a decree, 


It was afterwards ſettled. Note, 
. "EE 
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Note, The demurrer, for that the plaintiff had remedy at law, 
Was over- ruled 17th of March 1745. 


For the plaintiff had been cited Cook v. Smeed in the Exchequer, 
which wes a bill by a vicar, who had a penſion granted out 
of a reQory appropriate, the payment of which had been 
diſcontinued, againſt a purchaſer, who was decreed to pay 
the arrears even previous to the purchaſe, as well as the 
future payments; and affirmed in the Hauje of Lords. 


L Lloyd verſus Baldwin, December 9, 1748. Caſe 93. 


- A Decree was made, and directions for a ſale or mortgage, with Where pur- 

E approbation of the maſter; and that the money raiſed thereby 1 

ſhould be applied for payment of the debts: and a report was made liged io ſee to 

aſcertaining theſe very debts by ſchedule. hs the application 
| 8H VE | | of the money: 

where not. 


Ingnſtead of applying as the decree directed, it was mortgaged to the 
defendant; but upon recital of the bill and all the proceedings there- 
on; the money was paid to a truſtee named by the defendant, upon 
truſt to pay it over to the creditors; with covenant by the truſtee to 
the defendant. : 5 5 


For whom it was now inſiſted, that the eſtate was not liable in 
his hands to the demands of the plaintiffs: but that ſuppoſing it 
liable, it was only in default of payment by the truſtee; againft 
whom the plaintiffs ſhould be firſt turned. 


Lord CHANCELLOR. 


If the court ſhould not hold this eſtate in the hands of the mort- 
gagee to be liable, it would be vain hereafter to make ſuch a decree 
for the payment of debts; for then any perſon might afterward 
purchaſe with full notice, pay the money, and the creditors go with- 
out any ſatisfaction. It is true, it is an eſtabliſhed doctrine, that on 
a truſt or deviſe for payment of debts in general, without a ſpecifi- 
cation of the debts in a ſchedule, a purchaſer would be indem- 
nified, and not obliged to ſee to the application of the money, or 
look after the creditors; which is in ſupport of the truſt, that the 
_ eſtate may be ſold. But if there is ſuch a ſpecification or ſchedule, 
a purchaſer or mortgagee is bound to ſee the application of the 

| purchaſe money, So where there is a decree, which reduces it to 
.as much certainty as ſuch a ſpecification: for the purchaſer does 
not pay to the truſtees in ſuch caſes; but muſt fee to the application, 
and take aſſignments from the creditors: otherwiſe the purchaſer 
applies to the court, and that the money ſhould be placed in the 
Ro EE I bank, 
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bank. and not taken out without notice to him; the reaſon of 
| which is, that it is at his peril. | : 


As to the 1 which „. is lille they cannot, by what they 
have done among themſelves, change the ſecurity of the creditors; 
for that is reverting things: he was the defendant's own truſtee; and 
pothbly after ſatisfaction againſt the eſtate, the mortgagee may come 
agpuntt the truſtee, from whom he took covenants. b 


Cal da © | | Cunningham ck Moody. 6 


Y articles in conſideration of marriage, 500 J. was agreed to be 
Money by laid out in the purchaſe of freehold lands of inheritance, to = 
— 5 4 ue of the huſband for life; remainder to truſtees during his (7M 
1 
oat in land, Preſerve, &c. then to the wife for life; then to all and every chil or or 
to uſes of huſ- children to be begotten by the huſband on her body, for ſuch eſtate, 
band and wife g, proportion, Se. as the huſband and wife during their joint lives, 
for life, then 
to the children by any writing under band and feal, and atteſted, &c. ſhould appoint: : 
as they ſhould jn default of a joint appointment, then as the furviver ould appoint : 
— * and in default of appointment, to be equally divided among the chil- 
ointment e- dren, if more than one as tenants in common, with croſs remainders 
P 
qually ; if but and benefit of ſurvivorſhip; if but one, then to that child and the 


in e heirs of the body; in default of ſuch iſſue, to the huſband, his heirs 


ſion to huſband and afiigns for ever, 
in fee, One 

daughter; the truſtee pays it to her and her huſband ; ſhe not being fri j juris, nor ſeparately ned; ; the 
Payment not ſufficient to make it conſidered as money, and ſiſter of the halt blood may claim the reverſion. 
in fee from the father ; ; but the huſband of the other fitter, who was tenant in tail, will be tenant by courteſy. 


- 


The power of They had iſſue one daughter, who married the deſendant; there 
3 was no appointment, The truſtee paid this 500/. to the defendant 
inberitance in and his wife; who received it as money; for which they gave 4 


abeyance. releaſe, but en recital of the ar ticles. 125 5 


The bill was bebaght by a e ter by a ſecond marriage, againſt- 
the defendant, repreſentative of his wife, the daughter by the firſt mar- 
riage, for this 500/. which ſhould be confidered as land: and that 
the reverſion in fee, veſting in the father, her halt filter continuing 
tenant in tail only during her life, was never ſeized of that reverſion: 
the plaintiff muſt claim it as heir to her father, and is not to take it 

| from her ſiſter, from whom, beiog of the half blood, ſhe could not 

' claim: like the cale of Poſſeſio Fratris, &c. A perſon. claiming 

by deſcent after an eſtate tail, muſt ke himſelf heir to the firſt 

purchaſer, if it is a remainder; or to the donor, if a reverſion; and 

not to an intermediate perſon to whom it deſcended; notwith- 

ſtanding that perſon might have done , what he would with It: as 

the ſiſter, being tenant in tail, might here. Kellow v. Rowden, * 

Mod. and Carth. 126, and G ifard v. Barber, November 21, 1740, 

where Dr. Care ſettled an eſtate on himſelf for life, with remain- 
ders to his ſons in tail, reverſion | in fee to his own right heirs: one, 
ſeized 
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ſeized of the eſtate tail, and the reverſion, confeſſed a judgment; 

the entail deſcended to others; and then the reverſion coming into 
poſſeſſion, the queſtion was, whether it was affected with the judg- 
ment; and that it was not, Kellow v. Rewden was inſiſted on, be- 


cauſe a reverfion in fee was not aſſets: but his lordſhip held, that 


it was liable to be granted, charged, or leaſed; and that a lien 


might be created on it by ſtatute or judgment: and that Kellow v. 
Rowden was not applicable, becauſe the queſtion turned on the 


manner of pleading. 


0 defendant: his wife having it in her power, even by fine, 
to bar the limitations, upon a bill brought by her, the court would 
have decreed the money to be paid to her; and therefore the truſ⸗- 


tees voluntarily paying it to them, makes no alteration. That 


money to be laid out in land ſhould be: conſidered as land, is but a 
fiction of a court of equity, and not an univerſal rule; for it may 
be deviſed by a will with two witneſſes: what is contended for, 
might be miſchievous; for it would be difficult to ſay, how long this 
| ſhould continue, as it might go to ſeveral others! in ſucceſſion. 


Loxp S ed 
| 80 it might in Edwards v. Lady Warwick. 


For defendant: no ſuch intereſt veſted in the anceſtor of the 
laintiff, as could deſcend to her; the reverſion in fee never veſting 
in the father, becauſe during his whole life, the inheritance, ſup- 
poſing a purchaſe made, was in abeyance; for as he might have 
limited it to any child in fee, and the proviſion over in default of 
appointment would be then out of the queſtion, it was a ſpringing 
uſe reſting in ſuſpence during his life: as was held by his ſordſoip in 
the caſe of Lord Conway, Auguſt 1740, that ſuch a power to appoint 
prevented any thing from veſting during the father's life, ſo as to 
enable the plaintiff to claim from him by deſcent. . And in this caſe, 
the father had no power to charge or alien, being only tenant for 
life of the whole; and his appointee would take it paramount to any 
ſuch alienation by him. But if it is to be conſidered as land, the 


defendant having had a child, will not be hurt by the lachels of the 


truſtee, but is iatitled to be tenant by courteſy. 


LOND: CnaxcriioR. 


I have no difficulty; unleſs on the authority of Lord Gries 
. caſe, which I do not. remember: my preſent thoughts are theſe. 


175 


| The firſt and Fundhriitied queſtibn, upon which all will turn is, Where money 
whether this is to be conſidered as land or money? for if the latter, e. 
the plaintiff's claim is at an end: but clearly, according to all the nor; andwhere 


Ss a 


rules, decreed to be 
paid. 
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rules, it muſt be ben as land; as it certainly was at firſt, and 
after the marriage had, being bound by the articles: the acts done 
are not ſufficient to have it conſidered as money. Upon a bill by 
tenant in fee, the court would decree it to be paid in money, 
becauſe he might immediately fell the land, and turn it into money; 
and the old rule was,. that the court would alſo decree it ſo upon 
a bill by tenant in tail, with remainders over. And thus it ſtood 
till the caſe of Coheall v. Shadwell, 1 Wms, 471, 485, where Lord 
Cowper held, the remainder man ſhould have his chance, as it 
could not be barred but by recovery, which required time, and 
would not direct it to be paid in money: and the accident of the 
death of tenant in tail in that caſe before a recovery, ſhewed the 
remainder man's intereſt in ſo glaring a light, that it has eſtabliſhed 
the precedent ever ſince. But where the remainder can be barred 
by fine, the court will decree it in money: but here was tenant 
in tail, reverſion in fee ta one moiety to herſelf; and therefore cer- 
tainly if the was ſut juris, and brought a bill for the money, a 
moiety would be decreed to be paid to her, the pther moiety 
to be put out at intereſt, to go as the profits of. the land would: 
but here ſhe was a feme covert; and then the rule is, that al- 
though ſhe had the reverſion in fee of the whole, it ſhould be 
laid out, unleſs ſome further act was done, by her coming into the 
court to be ſolely and ſeparately examined, analogous to the form 
of a fine at law; -and then if ſhe declared her conſent to have it 
in money, without the influence of the huſband ; the court would 
decree it ſo: if ſhe was in the country, and could not come, there. 
would be an order in nature of a dedimus poteſtatem to examine 
her there, which would take up time: the payment of the money 
therefore to them, ſhe not being /i juris, is not equal to a decree 
of this court; nor is the releaſe ſufficient to cauſe it to be taken 
| otherwiſe than as land, not being equal to a fine, or ſole and ſe- 
parate examination, declaring her free will; nor can it change the 
equitable quality; this money has gained, of 5 conſidered as 


l. 


Tenant by Next as to the conſequence of this. The firſt i is, that, as ſhe 
courtely of would be tenant in tail of the land, and had the ſame intereſt in 
. the money, the huſband ſurviving is intitled to be tenant by courteſy, 
according to the caſe of Sweetapple v. Bindon, 2 Ver. 536, although 

the court does not give that indulgence 1 in the caſe of dower, 


Next as to the 1 and if the plaintiff muſt claim this 
reverſion in fee from her ſiſter, the cannot have it; becauſe being 
but of half blood to her, ſhe cannot be heir. But I am of 
opinion, that ſhe may claim it from her father, who took alſo an 
eſtate for life by the ſame ſettlement: ſo that according to the or- 
dinary rules it veſted in him: and whoever takes afterward, muſt 
take through him, It is certain, that, where no perſon is ſeen or 


known, in whom the inheritance can veſt it may be in abeyance: 
as. 
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as in a limitation to ſeveral perſons, and the ſurvivor, and the | 
| heirs of ſuch ſurvivor; becauſe it is uncertain who will be ſarvivor ; | 
but the freehold cannot, becauſe there muſt be a tenant to the 
præœcipe always. The ſee's being in abeyance has in ſome caſes oc- _ _ 
caſioned an act of parliament to remedy it; but here it was not ſo: abeyance. 
nor does the power of appointment make any alteration therein, 
fer the only effect thereof is, that the fee, which was veſted, was 
2 ſubje& to be deveſted, if the whole was appointed: or if 
| ſo much, as was not drawn out of the inheritance, ſtill re- 
| inst in the father as part of the old fee. And there is no occa- 
ſion to put the inheritance in abeyance; which the court never does 
but from neceſſity, and will ſo mould it by opening the eſtate as in 
Lewis Bowle's caſe and ſeveral others, as beſt to anſwer the purpoſes 


of the limitations. But if the appointment was not made, it re- 
mained undiſturbed, 8 


Then the queſtion, if it can be called one, is, whether this re- 
verſion, ſo veſted in the father, can deſcend to the plaintiff, ſiſter of 
the half blood? And I think it may, according to Kellow v. Rowden 
and other caſes; for where not clothed with poſſeſſion, it follows 
the rule of poſſe %% fratris, &c. although it is not exactly the Pollcſſio fra- 
ſame caſe; and the determination in Kellow v. Rowden comes up dt, Ge. 
to this. Ic was there held to be ſufficient to make himſelf heir to 
the perſon, in whom it firſt veſted, without mentioning the in- 
termediate perſons who never had the actual poſſeſſion of the fee, 
but barely the reverſion; although they might have charged, con- 
veyed, or aliened it: and the court never is ſorry to ſee this happen 
between brothers and ſiſters of the half blood by the ſame father; 


it beſt anſwering the intention and rule of nature. 


| Plaintiff therefore] is intitled to this money, which muſt be conſi- 
dered as land; but the defendant is intitled to it during life. But 


this not ſo clear a caſe as to give the plaintiff coſts out of the defen- 
dant's intereſt. 


Ogle ver/us Cook, December 10, 1748. Caſe 95. 


PON a hill for eſtabliſhment of a will and performance of 
the truſt, it was objected, that only two of the witneſſes to 

the will were examined, and ſome account ought to be given, why 2 

the third was not : as that he could not be found, &c. ; 

Lord Chancellor held it neceſſary to the eſtabliſhment of a will ; 
for if after the decree the heir at law ſhould controvert it, the court 
would order an injunction : nor did he care to make a precedent 
to the contrary z for if this other witneſs was called, he might ſay 
Yor, I. > 2 ſome 


5 
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ſomething baretial againſt it: and therefore ordered it to ſtand over 
till the third was s Examined, 


Caſe 96. Willet 3 Gandford, December 12, 1748. 
Poſt. 
Deviſe before FJEnry IVindowe wade his will December 13. 1724, devideg the 


o N bulk of his real eſtate to three truſtees on certain truſts, and 
truſt for a ſome particular lands to charitable uſes. In 1744 he makes 40d | 
charity : codi- 6]. which, he publiſhes and declares, ſhould be annexed to, and be 
Cil after the act 

deviſing the taken as part of his will: and thereby making ſome alteration i in the 
ſame lands to diſpoſition of the truſt of the bulk of his eſtate, after reciting the de- 
oO 3 viſe to the charity, he deviſes the ſame lands, together with another 
others to ſame piece of land, to the ſame three truſtees and two others and their heirs, 
charity, ma- upon the face ſpecial truſts and confidences as in the will: makes | 
king alteration 

in other parts ſome alteration in the legacies in the will, and concludes with the 
of the will, confirming all other parts of the ſaid former will. | 
confirm ing the | 
reſt and de- Wn; RA - 4 355 3 3 5 
claringthe Upon a bill by the rein and legatees, a queſtion aroſe be- 
codicil to — tween the defendants, whether this truſt for the ht can take 


annexed, 
to the _—_ effect: ö 


The deviſe to | | 5 c | | | 
the charity 8 For the heir at law it was inſiſted, that by the codicil the deviſe 
not Lag. of theſe lands, both as to the legal eſtate and the truſt, is revoked : 
and fo being a new deviſe to five truſtees for the charity, and made 

9 . 2. after the mortmarn act took place, it is void, and the lands deſcend 
| to the heir at law, The rule in the conſtruction of that ſtatute, and 
in the application of the caſes thereto, is that if it would then have 

been good, the ſtatute makes it void for benefit of the heir at law : 

Ante, as was held by his Lordſhip in Arnold v. Chapman, 12 July 1748, 
neither in reſpe& of the legal or equitable eſtate could the court 

ſay, this codicil was not a new deviſe of the whole. The whole 

fee at law is certainly altered; paſſing to different perſons in dif- 

ferent manners. The claim muſt be by them under the codi- 

cil; and in their five names muſt an ejectment be brought, and 

they muſt have joined in a conveyance, The adding more land, 

. ſhews an intent to make a new regulation ; ; although the argument 

in general is in favour of the intention: yet here the heir at law may 

take againſt it by the reſulting truſt, Revocations of wills in gene- 

ral are very eaſily effected in point of law: any act ſhewing a change 

of mind, though ineffectual in itſelf, will do it: of which there 

ate ſeveral caſes in Montague v. Jefferies, 1 Rol. A. 615, 616. Mo. 

429. ſuch as a feoffment without livery, In Lord Lincoln's caſe 

both below and in the Houſe of Lords, it was held a revocation, 

though the uſes intended thereby never took effect. 80 a convey- 

ance in a man's lifetime, which for want of a proper inrollment can- 


not take effect as to the charity, yet would be a revocation of the will, 
2 * de- 


in the Time of Lord Chancellor HarDwicke., 


A deviſe to A. and his heirs, and a codicil made after the ſtatute de- 
viſes it to B. in truſt for a charity: that would be a revocation, and 
reſult for the heir. | 


Lord CHANCELLOR, | 


Have you any authority for that? Suppoſe it was a deviſe to A. 
and his heirs: and a codicil gives the ſame land to a monk and his 
heirs ?- 5 e ER 


For the heir : That would be a revocation, as the feoffment 
would; for the truſts being void as to the objects, makes no dif- 
ference in'law or equity as to the revocation. Howard v. Howard 
was a very extraordinary caſe, which came out of the North: 
where one made a will in favour of a miſtreſs, whom he afterward 


married publickly ; and in conſideration of the marriage ſettled the 


eſtate upon her in fee. Upon a bill to ſet it aſide, it was held by 
your Lordſbip, that the will was very providentially revoked by the 
ſettlement, although the uſes of the inſtrument could not take ef- 
fect. It is not neceſſary to the revocation of a will or deed, that 
all or any of the uſes ſhould be changed; for another inſtrument 
limiting to the ſame uſes would revoke the former; being ſuffi- 
cient to change the inſtrument ; as by recovery, leafe and releaſe, or 
feoffment to the uſe of the will. It may be ſaid, there are revoca- 
tions in law, which are not held ſo in equity; as in a mortgage, 
which ſhall be conſidered in equity a revocation, only ſo far as the 
charge goes : but wherever equity does not conſider that a total re- 
vocation, which would be ſo in law, it is, where the matter is look- 
ed on in quite a different light, from what it is in law : as the mort- 
gage is conſidered here as perſonal eſtate, and a perſonal charge on 
land: but it is otherwiſe, where conſidered the ſame way here as in 
law: as in a recovery by tenant in tail to effectuate a will, it is a re- 
vocation of the will. The caſes, where it has been held void by rea- 
| ſon of the imperfection of the act done, (the ſtatute of frauds requi- 
ring particular circumſtances to revoke) as in Onions v. Tryers, do not 
come up to this; in which there is no defect in the ſolemnity of the 
execution, but an incapacity in the object. But the codicil is good, 


and cannot be eſteemed a concurrent act with the will, ſo as to paſs 


by both; the proper buſineſs of it being to revoke, as that is the ef- 
fect of every alteration. By the Roman lau, a codicil, not being ſo 
ſtrong as a will, could not deviſe away the inheritance: but in our 


Jaw it is a new deviſe. Suppoſe the will void, as if one of the wit- 


neſſes was a legatee : it would take effect by the codicil, 
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LoRD CHANCELLOR. 


Then the codicil referring to the will, and being well executed 
according to the ſtatute of frauds, would be a republication of the 
will. | 


For the heir: But ſtill it operates as a new deviſe : as in caſe of a 
repurchaſe, it would be a revocation of the will, notwithſtanding it 
was put in the ſame plight. It is admitted to be void as to the new 
deviſed lands ; and the truſts being to performed under the codicil, 
he could mean, it thould ſtand as to the will. 


For the charity : The ont is the whole of the caſe, for the 
revocation cannot operate, if an intent not to revoke is ſhewn : 
and revocations are never favoured. It is common to put an end 
to the legal eſtate, and yet leave the equitable to take effect: as 
if the truſtee, to whom the legal eſtate is given, dies in life of the 
teſtator ; it will not alter the truſt : but the court would carry it 
into execution ; with this difference, that in one caſe the heir at law 
would be truſtee, in the other thoſe named by the teſtator ; and 
even on the foot of a charitable appointment, although no truſtee 
at all, the court would carry it into execution, upon the ſtatute of 
Elzaberb: ſo where the intent was to charge far the benefit of a 
third perſon, and the truſtee dies. The difference between the 
legal and truſt eſtate is only a fiction in law ; the legal eſtate being 
only nominal, The codicil only meant to add to the truſtees : not 
revoke the truſts: and may ſtand with the will, agrecable to the 
general notion of codicils. The expreſs revocation in part ſhews an 
intent not to revoke, where not ſo expreſſed, A recovery by tenant 
in tail is a revocation, becauſe the eſtate is thereby otherwiſe diſ- 
poſed of, and given to himſelf in fee. So of the void inſtruments, 
plainly ſhewirg an intent that the deviſee ſhould not take, Arnold 


v. Chapman is different; and would pot have been ſo determined 


but from the peculiarity of the circumſtances ; and was from ne- 


ceſſity, becauſe it could go to no other than the beir. 


Lord Chancellor ald, that there bein g ſorne DICety in the queſtion, 
he would reſerve 1 it for conſideration. 1 


Wharam ver/us Broughton, December 17, 1748. 


HERE was a decree RR Ve Broughton for payment of a ſum 
of money ; for non-performance of which proceſs of con- 
tempt iſſued againſt him: all which he ſtood out; and a ſeque- 
tration, and ſeiſure of his goods and of a leaſehold eſtate; of which 
one Hammond had taken an albgnment from Broughton, and Steel, 


Sc. 


in the Time of Lord Chancellor Harpwicks., 


Sc. Steel comes in and makes claim of his intereſt; which is ſent 
to the maſler to be examined; to prove which an order was 
made, that Hammond ſhould be. committed, unleſs he ſubmitted 
to be examined. The poſſeſſion of the leaſehold eſtate con- 
fiſting of an inn was ordered to Steel, who ſhould give a recog- 
nizance with a condition for his anſwering for the value, and ac- 
counting for the profits made, in ſuch manner as the court upon 
bearing the report ſhould direct: and the order made on hearing 
that report was, that See] ſhould pay to the ſequeſtrators, what 
ſhould be found due on that account. In the examination of Steel 
it was faid, that Broughton told him, he intended to withdraw 


himſelf: but now there was an affidavit of his being beyond ſea for 


about four years, nor was the decree againſt Broughton ever ſigned 
and inrolled. | 


The plaintiff in the cauſe dying, the queſtion was, whether a 
revivor was neceſſary by his repreſentative, the widow and execu- 
trix, to keep up the ſequeſtration? if ſo, whether there were any 
circumſtances in this caſe to diſpenſe therewith, 


LorD CHANCELLOR. 


Conſidering the circumſtances of the caſe, and the great delay, 
and bad behaviour of the defendant in the ſuit, I do not wonder 
that the repreſentative of the plaintiff ſtruggles to have the moſt ex- 
peditious proceeding, and to prevent further delay by the forms 
of the court: and the ſame reaſon will induce me to aſſiſt her, if 
a foundation for it, as far as poſſible, conſiſtent with the rules of 
the court. But unleſs on one particular circumſtance, (Broughton's 
abſconding) concerning which more evidence has been this day laid 
before me, there is no foundation to let this proceeding go on with- 
out reviving the ſuit. | | 


The matter conſiſts of two parts: the exception by Steel, coming 
in to be examined on his claim of intereſt; and the motion on the 
behalf of Hammond to diſcharge the order, although no party, 


and admitting he has no intereſt, and is only brought before the 


court to clear the queſtion of the claim of Steel. The order made 
on him was not in the ſtrict form; but to aſſiſt the juſtice of the 
caſe, as there appeared to be a connection and colluſion between 
them; Broughton's aſſignment to Hammond being near the time of 
his abſconding.” 7 7p 


It is infiſted for the plaintiff, that Steel has not made the point 
of abatement one of the. exceptions, although he has excepted to 
the merits: but if there is an abatement in fact, and a report made 
during that abatement, all this may be irregular, and the repreſen- 
VoL I. Aaa | 
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tative cf the plaintiff not have the benefit of it, notwithſtanding all 
that has been done, b 3 | 5 


The firſt queſtion is, whether there is a neceſſity by the general 
rules of the court, that the ſuit ſhould be revived on the death of the 
plaintiff? The ſecond queſtion, if ſo, yet whether there are ſuffi- 
cient circumſtances in the caſe to induce and warrant a court of 
equity to go out of that rule, and to excuſe the repreſentative from 
reviving? _ 1 | . e 


Sequeſtration Upon the firſt two things are to be confidered: whether the ſe- 


to compel Per” queſtration, iſſued to compel performance of the decree, abated by 
orman | 


decree abated death of the plaintiff, and whether the ſuit itſelf abated ? 
by death of | | . N 


. As to the firſt, it is very clear, that it is abated; all the caſes be- 

As alſo the ing to that purpoſe ; and none to the contrary, A diſtinction has been 

ſuit abates, ® endeavoured between an abatement by the death of the plaintiff and 

838 of the defendant ; and the caſes cited are ſaid to be of the death of the 

fary : ſothat a defendant : but there is no ſuch diverſity: and an abatement by a 

bill of revivor circumſtance ariſing by the plaintiff is ſtronger, It is always ſo, 
muſt be: no 8 5 A | a | 

fb. fei. fa. Where it is by act of the party: as in caſe of marriage by a feme 

as the 2 ſole plaintiff; ſhe cannot bring her huſband as party to the ſuit im- 

aug imollad mediately, but muſt bring a bill of revivor : whereas by the mar- 

riage of a feme ole defendant it does not abate, but the plaintiff 

may proceed, only entering the name of huſband and wife in the 

ſuit, It is admitted, that if a decree be only executory, or quod 

computet, the death of the party abates: but it is inſiſted, that this 

is an abſolute decree, the ſuit at an end and executed, and the ſe- 
queſtration ſhall not abate, But this is not the rule of the court; 

for a ſequeſtration being only laid on, and never executed, not af- 

fecting the thing, but only a perſonal contempt for non-perform- 

ance of a decree, by dzath of either party, (though the caſes are 

generally of the defendant) it falls to the ground: as in Bligh v. 

Lord Darley, 2 Wms. 619, and in the great caſe of Colon v. Gard- 

ner 2 C. C. 43; where it is imperfectly reported; for Lord Notting- 

ham's argument is very clear and well connected, as I have ſeen it 

in a manuſcript.of his own, wherein he refers to Bland v. Witham, 

before Lord Shaftſbury ; ſaying, that after a ſequeſtration laid on 

againſt a father, and land deſcends to the iſſue in tail, the ſequeſtra- 

tion is diſcharged, as in the caſe of Lord Athol. Whether it con- 

tinued againſt the fee ſimple lands, was not then debated; but he 

conceived it did not, unleſs the ſuit revived againſt the heir and ex- 

ecutor, although the ſon came in during the father's life, and ſet 

out a title by conveyance, becauſe after the father's death he has a 

new title as heir. So in Burdet v. Rockley in 1682: where the bill 

ſet forth a ſuit againſt the late huſband of the defendant; and a 

decree in his life; and that for not obeying, contempt iflued againſt 
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him: and ſequeſtration againſt the real and perſonal eſtate till ſa- 
tisfaction; and he dyäag, the ſaid commiſſion was renewed by or- 

der of the court, and an injunction ordered: the bill was in aid of 
the ſequeſtration, Demurrer thereto, for that by the plaintiff's own 
ſhewing the defendant being dead, the ſequeſtration abated, it not 
being for the lands in queſtion, or for any rent or incumbrance there- 
out, but for a perſonal. duty in diſobeying the decree: and the 
rather for that after his death, no /ubpena in nature of ci. fa. yet 
iſſued againſt the defendant and heir, whereby they might come in 
and make defence. The demurrer was allowed; and the injunctiou 
for ſtaying the defendant's proceedings at Jaw diſſolved; ſo that a 
revivor was held neceſſary. So in Hide and Ramſhaw v. Greenhill, 
Auguſt 1746, where it was taken for granted, that by the death of 

the defendant the ſequeſtration abated: and the plaintiff brought a 
| bill of revivor againſt the defendant's executors and refiduary lega- 
tees. The queſtion was only, how far the ſequeſtration was re- 
vived againſt the lands or perſonal eſtate? and I was of opinion, 

that being a decree for a perſonal duty, it was only againſt the per- 
ſonal eſtate : and that the ſequeſtrators ſhould account to the heir 
at law, for the profits of the lands received after the defendant's 
death; which is agreeable to the rule of law, This proceeding by 
diſpenſing with revivor is endeavoured to be ſhewn conformable to 
the rules of law concerning executions : but it is not ſo; as appears 
from Clerk v. Withers, 2 Lord Raymond 1072, where it is held, and 
certainly is ſo, that if upon af, fa. on a judgment againſt the 
defendant, after the goods are lodged with the ſheriff, which binds 
them, the plaintiff dies, the execution being begun, the fieri facias 

is not abated; the reaſon of which is, that in a fßeri facias on a 
Jjadgment the ſheriff is directed to levy the money to the uſe of the 
plaintiff; as the words of the writ, ad reddendum, c. ſhew: and 
therefore by the ſeiſure of the goods and delivery to the ſheriff, the 
property is changed: and though the writ commands to have the 
money in court at the day, the ſheriff may pay the money to the 
plaintiff; in which he is warranted by law, though he cannot deli- : 
ver the goods over to the plaintiff: but if a further act and pro- Fieri facia, 
ceſs of execution is neceſſary to be done by the court, the law ee 
otherwiſe. Therefore if after ſuch fier: facias, Cc. the plain- if; > gra 
tiff dies, and the ſheriff levies only part, not finding goods enough being veſted. 
for the reſidue, and returns ſo much toward ſatisfaction of _——_— * 
debt, quod parat habet, a ſecond fieri facias may iſſue to levy the where a liber- 
reſidue, but the executors cannot have it without revivor of the 8. 32 
judgment. Whereas in the other caſe the death of the plaintiff af- — 
_terward makes no alteration ; the right being veſted by the execu- becauſe a fur- 
tion laid on the goods, according to the opinion of Kehng, 1 Lev. . 2 — 
282. But Holt diſtinguiſhes all this from the caſe of an extent, Cr. 
C. 450. by which no right was veſted; a #berate being neceſlary ; 
which comes near to the caſe of a ſequeſtration ; which partakes 
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not of the nature of a fier: facias, but of a writ of extent on a re- 
 Cognance or diſtringas; veſting no right in the party, becauſe the 
execution is not complete, but a further act of the court neceſſary; 
which whether by proceſs or order makes no difference: and that 
further act is, that after ſeiſure by the commiſſioners of the goods 
and profits of the lands, and return to the court, the party muſt ap- 
ply to the court, to have an account of the ſequeſtration taken, and 
an order made for ſale of the goods toward ſatisfaction of the duty | 
decreed him; without which he cannot have it. For the writ of 
ſequeſtration does not require the ſequeſtrators to levy to the uſe of 
the plaintiff, but only to detain and keep in their hands till the ſum 
is fully paid, the contempts cleared, and the court make further 
order to the contrary. It 1s not of a great many years ſtanding, 
that the court has ordered goods to be ſold, to ſatisfy payment after 
a decree : but it is very lately, that the court has ordered it for a 
collateral contempt in proceedings before a decree ; which the 
court now does in aid of its proceedings, By the plaintiff's death 
therefore before that further act, ſomething muſt be regularly done 
by the executor to revive the proceſs and ſuit; the party having a 
right to make a defence thereto ; for he may let up ſome collateral 
bar: as in the caſe of a will, he may deny the ſeal of the ordinary; 
and the law-books ſuppoſe be may be able to ſhew a releaſe. To 
that it is ſaid, that this might be material, if the preſent proeced- 
ing was againſt the defendant, which is not, but againſt Steel; to 
prove whole intereſt Hammond is ordered to be examined : but that 
| does not prove the defendant to be out of the cafe, The ſequet- 
tration 1s the foundation, which if abated, that examination is gone 
alſo: like the proceedings in the Eccle/ aftical court, from whence 
this court might have taken it; where if a ſtranger to a ſuit in- 
tervenes for an intereſt ſuppoſed, by abatement of that ſuit there is 
an end of the intervention, which is tacked thereto, As this is ſo 
from the nature of the proceeding, ſo it is from the end and intent 
thereof; it being to ſhew whether theſe goods belong to the claim- 
ant or defendant; and if in the event the court ſhould think the claim 
not proved, they are condemned, and directed to be delivered over 
to the ſequeſtrators, as belonging to the defendant, who is therefore 
as much concerned, as if che proceeding Was againſt himſelf, and 
will not my the caſe. 


The ſecond 8 is as to the ment of the ſuit. In 
general, after judgment there is no abatement in that ſuit ; but 
| here a further act is neceſſary; and the falling of the ſequeſtration 

ſhews, there ought to be a revivor of the decree; and this court 
revives its decrees, as courts of law do judgments. The queſtion then 

is, in what manner the revivor ſhould be; whether by bill, the 
common way, or by Subpæna ſcire facias, which iſſues out of 
the record of the decree ; and can only be where the decree ſigned 
and 
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and incolled*? 80 that there is no other way in this caſe, but by bill 
in the regular courſe, which will revive the ſequeſtration and decree, 


when properly brought on. 


But for the plaintiff ſuch difficulties are „ foativl as amount 


almoſt to impoſſibilities to come at her right: which leads to the 
ſecond queſtion; that ſuppoſing the general rule laid down be right, 
that the ſequeſtration abated, and a revivor neceſſary; yet here the 
repreſentative ſhould be excuſed from that difficulty, for two kinds 


of reaſons. Firſt, the order and ſecurity by Steel to anſwer the 


value: but nothing therein to take it out of the common rule; for 
if Steel proved not his claim, the order not being that it ſhould be 
paid to the plaintiff, the plaintiff muſt ſtill make a further appli- 
_ cation to the court for payment; which brings it within the rule 


and diſtinction already laid down: and though poſſeſſion of the 


leaſehold in mean time was delivered to the claimant, that was only 
for the carrying on the trade; yet ſtill the ſequeſtration continued. 
But the ſecond and principal reaſon is from Broughton's being be- 
vond ſea for four years: ſo that no benefit could be by bill of revi- 
vor, becauſe of the prov/o in the ſtatute of Geo. 2. cap. 25. ſed. 8. 
which ſays, that no decree for want of appearance ſhall be, unleſs 
an affidavit that the defendant was within the kingdom within two 
years next before the proceedings againſt him: which indeed creates 
a great difficulty; for as this decree is not ſigned and intolled, 
there can be no ſubpæna ſcire facias, for if there could, I appre- 
hend, it would help the plaintiff, and that the decree might be re- 


vived without appearance : although that is not clear on thg 


practice: there being no precedent of it, The command of the 
writ is, that you perſonally appear in Chancery, and ſhew cauſe why, 
Sc. on a certain day: it is true, on this an appearance is ſome- 
times entered; but ſuppoſe a ſubpana ſo iſſuing to revive a decree,” 
the defendant neither appears or comes to ſhew cauſe; I think (al 
though no abſolute opinion) there may be an order to revive. As 
on a ſalpena ſerved on an infant to ſhew cauſe within ſix months 
after coming of age, why a decree ſhould not be made abſolute; it 
| ſhall be made abſolute without entering an appearance, if he comes 
not. If you do not ſhew in your own affidavit, that the defendant 
1s beyond tea, the court will not require an affidavit to be read, that 
he was withio the kingdom within two years; but it will he on 
him, when he returns, to ſhew that, and to impeach the proceedings, 
and thea the court will put terms on him. But ſtill the proceed- 
ing is open to great difficulty; and it is ſaid, the court ſhould not 
be ſo bound by its forms, as not to come at juſtice. And certainly 
a court of equity does take ſometimes very liberal ſteps; as in the 
abatement of ſuits, and applications for collateral things to be done, 
the court will, notwithſtanding abatement by death of almoſt all 
the parties, make an order for. delivery of deeds and writings ; or 
Vor. I. * ED ſend 
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ſend to the Mater for inquiry, to whom they belong; or order 


money to be paid out of the bank without a revivor: as I believe 
I did in the caſe of Sir Thomas Pendergaſt. But that is, where the 


court muſt deliver itſelt from the cuſtody thereof ſome way or 


other, and proceed ex officio: but the queſtion here is upon a ſtrict 
execution under a decree, and very different. But upon this point 
I will not now give any certain opinion: but will expect ſome _ 


anſwer to this affidavit of to day, and afterward tell the remainder 


of my thoughts; becauſe if there is no anſwer thereto, ſo that the 


| Caſe 98. 


Plaintiff may come at juſtice, I will as far as poſiible chalk out a 


method to come at it. 


Wharam Verſus Broughton, December 20. 


N affidavit was now read of the defendant” 8 being within the 6 
Kingoom. within two years. e 


LoRD CHANCELLOR. 


I was in hopes, it bald come out fo. This will deliver 


the plaintiff from her difficulties; as ſhe may now bring a bill of 


Ante 178. 


revivor; and if he does not appear, 1t will be taken pro confeſſo : 


and then if any difficulties occur, this affidavit will be a groune't to 
0 on. | 


The exceptions ſtand over. 
Willet verſus Sandford, December 20. 


Lord Chancellor now delivered his opinion, 


Revocation of F this truſt 887 the charity can take effect, it muſt be by the 


a will, 2 


Three kinds 
of 8 this day. There are three kinds: Firſt, the eſtate in the land itſelf; 


1 


is ſtill a creature of equity, as the uſe was before the ſtatute. 


will; for if by the codicil, being made after the mortmain act, it 
is void: and the ſingle queſtion | is, whether the codicil is a revoca- 


tion or confirmation of the will? 


It is neten to take notice of the different intereſts in land at 


the ancient common law fee. Secondly, the uſe; which was ori- 
ginally a creature of equity, but fince the ſtatute of uſes, it draws 
the eſtate in the land to it; ſo that they are joined and make one legal 
eſtate, Thirdly, the truſt; which the common law takes no notice of, 
but which carries the beneficial intereſt and profits in this court; and 


To 
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To apply this. By the will, the eſtate in the land, and the uſe, 
are deviled to the three truſtees and their heirs; for a deviſe of 
land, by force of the ſtatute enabling to deviſe, carries the eſtate in 
the land, and the uſe too, without ſaying to the uſe of the deviſee: 
but the truſt and beneficial intereſt is to the charity. By the co- 
dicil, the eſtate in the land and the uſe is given to the ſame truſtees 
and two others: the truſt for the charity is exactly the ſame: but 
there is ſome variation of the ſurplus profits, It is undoubtedly a 
new deviſe of the legal eſtate; and therefore it was objected, that 
being ſubſequent to the mortmain act, it is void as well as the 
truſt: but that was ſoon given up at the bar; becauſe the variation 
of the truſt of the ſurplus profits, being good, is ſufficient to ſup- 
port it: as it was held in all thoſe acts, which on a deviſe to un- By deviſe tes 
lawful truſts make the legal eſtate as well as the truſt void: 1 — 
with this diſtinction, that if part of the truſt is good, it will ſupport as well as the 
the legal eſtate: as upon the Pofery act, if part of a truſt is for a traſt is void: 


proteſtant as well as for papiſts; and then the only conſideration "yak. va 
equity is, how far the truſt is made void by the act? | good; for that 
= ro will ſupport 


Next I am of opinion, that the beneficial intereſt and profits, _ * 
that is the truſt, to the charity is not revoked, but confirmed by the 
codicil; which I ground firſt on the nature of the inſtrument; ſe- 
Condly from the words. A codicil made after a will, and directed 
to be annexed thereto, is conſidered both in our law and in the 
Civil law: (from which we borrow ours, with regard to wills) as 
part of the will: although in notion of law there may be other co. Our law as to 
dicils not part of the will: as in the civil law, a teſtamentary ſchedule, #-borrowed 


from the civil 


though no will at all: but this is part thereof, and therefore in its law. 

own nature is not intended to be a revocation of the inſtrument of 
the will; for there may be a revocation of the particular diſpoſi- 
tions, and yet not of the inſtrument, but to be added and made 
part thereof; as in ſeveral parts of Sin, but particularly 1 5, Difference be- 
(the new edition) this differs therefore from the caſe of a ſecond tween acodicil 
will, which from the nature of the inſtrument has been held a revo- — 8 
cation of the former, although no clauſe of revocation was inſerted; 

and is different from Hitchins v. Baſſet, 1 Sho. 537, Caſes in Par- 
liament 146; in which caſe it was admitted throughout, that 
though a man could die with but one will, he might with ſeveral 
 codicils, and no revocation: and a ſtrong authority is there cited, 
 Cioard v. Marſhal, Cr. E. 721, even on a ſecond will; the only 
doubt being, that it aroſe on a ſecond will; for had it been a co- 
dicil, there would have been no queſtion; the inſtruments being 
part of one another, and to be taken together. Hence it follows, 
that as it ſtands clear of the doubt in Shower, it is fo of revocations 
by act executed in life of the teſtator; as of feoffment without 

livery, bargain and ſale not inrolled; the effect of all which is in the 
teſtator's life to defeat the act; confirming nothing, but altering the 
eſtate in his life; which a codicil does not; taking effect together 

* | with 
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with the will at the death of the teſtator. Then as the codicil is no 

revocation, farther than it is expreſſed; ſo from the words there is no 

expreſs revocation, but amounts to a confirmation of the truſt to the 

charity, which muſt have ariſen on the will, varying only the for- 

mer part; other farts meaning parts not varied; which 1s the con- 

ſtruction always put on the words. So that being made in 1734, 
it is not revoked nor contrary to the act; and muſt. be eſtabliſhed. 


f 


Caſe 99. Hughes verſus Truſtees of Moteris College, December 


20, 1748. 
Isjunction 7 HE truſtees had agreed with the commiſſioners of the turn- 
upon forcible pike, to let them dig gravel in land, which they had leaſed 


3 to the plaintiff for twenty-one years; and which be had turned into | 
commiſſioners 2 garden. The commiſſioners entered, took poſſeſſion, dug up the 


of the turnpike gumens planted, ſet a value on them, and made a ſatisfaction, 


d 
* ord which the plaintiff accepted. 


leaſed toplain- | 
rifffor 21years,* The plaintiff moved for an \ injunRion, to reſtrain further digging; 


andturned into 
2 garden, which was refaſed; becauſe he had not made the commiſſioners. | 
parties: which having amended, he now moved it «gun. - 


LORD CHANCELLOR. 


What the fruit of this injunction will be, or whether it will be 
too late to ſtop the miſchief done, I know not: but the queſ- 
tion is, whether there is not a caſe made by the plaintiff ſufficient _ 
for an injunction; and there clearly is. This court, as well as 
other courts of juſtice, will certainly give great allowance to the 
acts of the commiſſioners of the turnpike; and will not interpoſe 

to cenſure them, unleſs in a plain caſe; but not where there is any 
ground of doubt, whether they had authority or no; for then the 
court will not in terpoſe, till that doubt is removed, and the matter 
finally determined at law. But no ſuch doubt is deren the plaintiff's 


right, and his _ here, being plain to me, + Ong not to the 


defendant's. 


The rue act, and all theſe waving to highways, . | 


meſſuages, houſes, gardens, orchards, yards, planted walks; with- + po 


out limiting it to any particular kind of garden; which are as much 
taken out of their juriſdiction, as if they had none: and if they act 
contrary, they are as much treſpaſſers as private perſons: The only 
thing creating a doubt, was the plaintiff's acceptance of that ſum in 
ſatisfaction: but that appears to be for a diſtin& matter; for the da- : 
mage to his crop; not relating to the preſent queſtion of his poſ- 


n, and the * became * * that groſs crop. 
* 
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They acted therefore without authority, and are in as .caſe of pri- 
vate perſons entering by force into the ground, of which another had 
poſſeſſion for twenty-one- years; for which indeed there is a remedy 
at law: but that would be only for a particular wrong done, and 
not equal to the remedy in this court; in ſeek ing which the plaintiff 
was right, and had a proper head of relief, being in poſſeſſion at 
the time of filing the bill, and three years before; the reaſon of 
which is, that the ſtatutes of forcible entry require it, To extend 
which ſtatutes, the bill is brought for an injunction, for which he 
| has made a proper caſe; the bill now before me being the amended 
bill, which is above three years after making the leaſe. There is 
no imputation upon the truſtees; but however this ſhould not have 
been done ; being ſomething like the caſe of Naboth's vineyard : 


and its being i in a country, where it is difficult to get gravel, is not a 


circumſtance, that will extend the authority of the commiſſioners; 


- and the plaintiff has been in, poſſeſſion all along: for repeated treſ- 


Paſſes from time to time did not gain them the ES: 


Hawkins verfus Day, December 21, xo Caſe 101, 


\N petition that the maſter ſhould review his report after ex- 
ceptions thereto taken, argued, and the * confirmed by 


| Judgment of the court. 


+ abs "2h 


Lord Chancellor fag, be never kw an ard to that 8 


and it would be of miſchievous conſequence: but errors in com- 
putation 1 5 be ſet right at any 4 time. 


\ = 


Parſons RO Lide, Januar 2 8, 1748. Caſe 102 


Jolonel Charles Lanoe, intending to go to Treland, made a Contngen 
paper writing in 1732, © declaring it to be his laſt will in Peviſe that if 
manner following; If I die before my return from my journey to I die before 
Treland, that my houſe and land at Farly Hill, and all the appurte- eee 
nances and furniture thereto belonging, be ſold as ſoon as poſſible ney to Zn 


aſter my death, and thereout all my debts and funeral charges be my houſe and 


paid. Item 1000 J. to A. out of the ſaid money ariſing by the ſaid ri 15 


ſale, and 100/. to B. and after all debts, legacies, and funeral ex- thereout: the 


pences diſcharged all the reſidue of the money ariſing from the r 1 


aforeſaid ſale, and all real and perſonal eſtate, intereſt i in houſes, e EN 


and all other eſtate, to my wife and her heirs for ever,” joining her wife and her 
elrs, 


in the executorſhip wal others. . 
| England and 

| has two chiddren having none babes the diſpoſition and the inſtrument both contingent and eventual; and 

_ It not having * 3 take place. | 


; Vol. I. | Sh Cc c He 


* — - ICI ASE; w_ 5 


190 As ES Argued and Determined 


Query whe- He bad then no children: and ſan after purſued his intended 


h 
bores journey to Jreland, where he continued ſome time: and after his 


dren isa revo- return to England had two children by her, a ſon and a daughter, 
* and lived till 1738. He kept this will by him: nor did it ap- 
pear, that he made any other; but there was evidence of his ſpeak- 
ing to his friends of a will; ſhewing he did not intend to die inteſ-— 
tate, of which he expreſſed ſome deteſtation. The will or paper 
was proved in the Eccleſiaſtical court. Fe 2 


The legates of 1000/, evade x bill for u ſatisfsction of his le- 
gacy: and in order thereto to have the real eſtate ſold: to which 
the widow and infant ſon and heir were made parties. Upon 
which the general queſtion was, whether under theſe circumſtan- 
ces this inſtrument was to be conſidered as a will {till ſubſiſting? 
Under that, two conſiderations aroſe : firſt whether this will, either 
the inſtrument or diſpoſition made thereby, is merely a conditional, 

| contingent, inſtrument or diſpoſition, depending on the event of 
his death before his return from Jreland, or whether abſolute and 
ſubſiſting in all events? ſecondly, ſuppoſing i it abſolute and againſt 
the heir at law; whether that great alteration in his circumſtances, 
by baving two children after the making it, will amount to a re- | 
vocation or an annihilation thereof, ſo as not to be lubliſting at 
his death? 


LoRD CHANCELLOR. 


As to the firſt conſideration, I think it was merely a proviſional 
contingent diſpoſition, and conſequently in my opinion (though 
that is not now for my conſideration) no part thereof was intended 

to take effect, but in the event of his dying before his return; in 
which view it was made. 


The inſtru- It 8 been argued, that although the diſpoſiii jon might be made 
ment of a will conditional and contingent : yet it was impoſfible to make the in- 
or cool . ſtrument ſo. If the entire diſpoſition is made fo, the conſequence 
well as the will be the ſame: but though it be truly ſaid, that in the ſeveral 
eee an chapters of Swoin. of conditions, there is no inſtance of the inſtru- 
be proved in ment of the will being made everitoal: I am very clear, without 
court eccleſi- help of an authority, that a will or codicil may be entirely depend- 
_—_ ing on a contingency, ſo as to have no effect, as an inſtrument of a 
will, unleſs that event happened. Nor ſhould it be proved 1n the 
Eccleſiaſtical court. The caſe in Svin. depending on the return 
from Venice within a certain time, though not clearly the preſent 
caſe, is like it. The deviſe of the fale of the eſtate at Farly is ad- 
mitted to be contingent: the queſtion then is, whether this clauſe 
does not make the whole contingent? If only the diſpoſition, not 


the inſtrument, be made contingent, it * to be proved in the 
| | Eccle- 5 


_- 
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Eccleſſaſtical court as a will, and left to the proper courts to judge 


what effect that diſpoſition will have. It is rightly argued, that 
if the foundation on the part of the plaintiff be true, of the contin- 
gency's being only applicable to the direction for ſale of the eſtate, 

nothing but that will fail, and the reſiduaty deviſe will be good. 
But that conſtruction cannot be made; the whole depending on 
the contingency firſt mentioned, and muſt be taken together ; for it 
the eſtate at Farly cannot be fold, how can the plaintiff's legacy 


ariſe out of it? And it is admitted, that the 100 J. legacy is alſo to 


come out out the money arifing by fale : and this is warranted by 


the words of the ſubſequent reſiduary clauſe : ſo that all was to 


be paid out of the money ariſing by ſale; which ſale was not to be 
made, unleſs he died before his return from Jreland; fo that the whole 
: diſpoſition was proviſional, only to take effect in that event. And 
as to the inſtrument itſelf, if neceſſary to enter therein, there are 
words to warrant this; it being declared to be his will in manner 
following, ſo that it is not an abſolute will. The penning of the 


will then being fo, collateral or parol proof cannot be taken into 


conſideration ; which would be dangerous, and what the court 
ſince the ſtatute of frauds is not warranted to no; for nothing will 
ſet it up but ſome act done by him after that event to Gar the 


will, or defeat the condition. 


191 


This makes it unneceffity to give any opinion upon the ſecond Revocation 
queſtion : but as it greatly ſtrengthens the conſtruction upon * 


firſt, I will ſay a little to it. It muſt be taken, that the children 


would be abſolutely diſinherited thereby; becauſe left in the power 


of their mother; although there is no doubt of her good intentions 
toward them. It has been endeavoured to rebut this, from circum- 
ſtances of the family, viz. a ſettlement in 1755, of a real eſtate 
which came to her, and is alledged as a reaſon, why the teſtator 
might intend his will ſhould ſtand: but the appointment of the 
proportions to the children appears to have been entirely in her 
pleaſure; who might give the greater part to the daughter. It has 
not therefore the force of ſuch a ſettlement, as veſted an abſolute 
eſtate in the ſon out of the power of the mother. This queſtion 
relates to the real and perſonal eſtate, As to the perſonal : it is 
held in Lug v. Lug, 2 Sal. 592, 1 Ld. Raym. 441. (reported from 

Serjeant Cheſhire, which is no bad authority) that marrying and 
having children afterward, is a revocation : and although it is ſaid 
to be generally taken otherwiſe now; and that ſubſequent authori- 
ties are againſt it; and though I have heard it mentioned obiter by 
judges, that ſuch a change of circumſtances would be a revocation; 
I have not known any caſe or judicial authority to that purpoſe: but 
I will not give any opinion thereupon; for if ſo ſettled by the De- 


Legales, I will h nothing to diſturb it. But there is a great dif- 
ference 
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A mm ference even on the flatute of frauds, between the penning of the 
of frauds be. two Clauſes relating to revocations of deviſes of land, and of perſonal 
tween the eſtate, The firſt is an expreſs excluſion of all other manner of re- 
penning of re- vocations whatſoever; the other clauſe is only a limitation and 
vocations of | 
wills of real Teſtriction upon the method of revoking a will of perſonal eſtate 
and perſonal by words or writing ; leaving all other methods exiſting, But the 
eſtate. words of the firſt are both negative and affirmative, excluding any 
other menner of revocation, as by accident, &c. There may be good 
reaſon in the difference taken between the marrying, and having 
children after making the will (which is a total alteration of circum- 
ſtances) and the having children only when married before: in 
which caſe the teſtator is preſumed to ſuppoſe that by poſſibility, 
his wife may have children; which event is before his eyes at the 
time of making the will. Of this I give no opinion; but only 
mention it to ſhew the difference on the penning of the ſtatute be- 
tween revocations of wills of pertonal and real eſtate: but princi- 
Where _ al pally that however it be as to ſuch an alteration of circumſtances 
reration ofen being a revocation, yet wherever there is ſuch an alteration as this, 
cumſtances by | 
having child- no liberal or ſtrained conſtruction ought to be made of ſuch a will, * 
ren after ma- to make it effectual: but a court of equity and of law would give 
king a will; no 
frated con- ſuch a force to ſuch conſtruction, as would make the will contin- 
ſtruction gent, to prevent ſuch inconvenience as this (I mean in general) from 
ſhould be to, taking place. The will therefore was a contingent, eventual diſ- 
make the will 3 
efefival. poſition; which not baving happened, neither the diſpoſition of the c 
real or perſonal eſtate can take place: and therefore this bill for the® 
payment of the legacy thereout muſt be diſmiſſed without coſts : 
unleſs the plaintiff thinks he can eſtabliſh this will at law; for it is 
not a queſtion, upon which I can make a caſe; depending on cir- 


cumſtances of evidence, which muſt be laid before a jury. 


— 


But there is a better way to take; and perhaps better than to have 
come here, viz, To get a private act of pailiament; for it is ſaid, 
there are debts, which wall 90 a great way to exhault the eſtate. 
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Parol de- All the difficulty upon the infant would be, has the farol would 
uns. demur, which is often the ground of a private act; for otherwiſe 


an infant's eſtate might be cat up md ruined by what was intended ; 
for his benefit. 


— — 


Caſe 1 Legard verſus Daly, January 28, 1748-9. 
New trial. JN a bill to ſettle the queſtion of heirſhip to the Duke of 


Buckingham, the defendants Walſh and Daly, in their anſwer, 
claimed to be cohcirs with the Finn 


The 


—— , —ᷣ— —ͤ— 
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The court directed two ifſues: Firſt, whether the plaintiffs and 


the defendants Lord Mountjoy and Mr, Shaftoe, were the only 


coheirs at law of the Duke ? The ſecond, whether the defendants 
Walſh and Daly were coheirs? And if the jury ſhould find any 


others to be coleirs, except ſuch as directed in the iſſues, it ſhould be 
indorſed accordingly. 


Before the Trial, the defendants Walſ and Daly diſcovered a pe- 
digrec 1 in the Duke's own hand, not known or to be come at before, 
giving them a better title in exctoflon of all others: upon which, 
| ſeven days” before the trial they moved to put it off, that they 


might be better prepared, and to have the iſſues retified's but the 


plaintiffs oppoſed this, and the court refuſed it, upon its being ſo 
late, and other circumſtances: but declared, this would be very 
proper evidence to encounter the plaintiffs on that iflue: ſo that 
they proceeded to trial; and on this pedigree there was a verdict, 
that the plaintiffs and Lord Mountjoy and Mr. Shaftce are not heirs 


at all: then that Walſh and Daly are not coheirs with any others, 
but ſole heirs, 


Upon its * ſet down to be heard on the equity reſerved, 
five years after the trial, the plaintiffs moved by leave of the court 
to have a new, or another trial; objecting, that the verdict is con- 


trary to the anf wer, and to the intention of the court in the decree, 


and not warranted by the true ſenſe and meaning of the iſſues; it 
was obtained on new evidence by ſurprize, againſt which the plain- 
tiffs had not opportunity or time to make a defence, and conſe- 
quently not ſufficient for the court to make any directions in the 
cauſe. There appears to have been an attainder of one of the an- 
ceſtors, from whom the defendants claim; but ſuppoſing this ſuch 
a trial and verdict as were ſufficient to ſatisfy the conſcience of the 
court; yet one of the plaintiffs being an infant; that is a diſtinct 
gound, on which there ſhould be a new trial: as in Stapleton v. Sta- 
pleton. Though new trials are diſcretionary, all the circumſtances, 

upon which they are uſually granted, concur: an infant's inheritance 
beihg to be bound; a queſtion of land; of value, and doubtful; 

and there having been ſurpriſe; each of which ſingly has been held 


a ſufficient reaſon. And ſuppoſing if the plaintiffs had come re- 


cently, they would be intitled ; there is no lacheſs; it not having 
been ſet down to be heard till lately. 


| Lok D Cuancei.ion, 


IJ would firſt obſerve, that whether the court directs a new, 
or another trial, it muſt be of theſe very iſſues here directed, for 
no application on the part of the plaintiffs to vary them, or to 
' Tehear the cauſe; ſo that that they contradict themſelves, aſking a 

Vor, I. Ddd ſecond 
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ſecond trial of theſe iſſues, which yet, they tell me, cannot deter- 


mine the cauſe, As to its being contrary to the anſwer, where 


people are forced to claim by collateral deſcents under ancient 
edigrees, which ſince the abolition of the court of Wards are not 


1o well kept as formerly, (although greater advantage than 1ncon- 
venience has reſulted from that abolition) if by their anſwer they 


ſet out their 133 ſo, as not to be ſtrictly the ſame as it appears 
to be on the evidence; but it comes out better for them in fact, it 


would be holding very nice, ſhould the court ſuffer their anſwer to 


prejudice them. Nor can I think it contrary to the decree; the in- 


tent. of which was to take in the whole; ſo that if the jury ſhould 


find any other perſons in any 'other manner than therein deſcribed, 
it is found directly within the words of the ſecond iſſue, and the 
meaning of the direction for the indorſement; which was that the 
whole right ſhould be tried: nor was there any ſuch ſurpriſe as to be 
a ground for a new trial; which, if granted, would make a moſt 
extraordinary precedent, The plaintiffs themſelves, who now 


complain of ſurpriſe, oppoſed the motion for putting off the trial; 


and though infancy is ſometimes allowed for a cauſe, as in Stapleton 
v. Stapleton; that is, where it is neceſſary to bind the rights of 
the parties; infancy being then an ingredient: but not in this caſe 
which would give infants a moſt extraordinary privilege of bringing 
a new bill upon coming of age, after having had as many decrees 
as they pleaſed during minority. If what is ſaid of the attainder 
be true, it puts an end to all their titles; finding a title for the 
King, who would not be prejudiced by the verdict: but that helps 
not the plaintiffs, nor gives them a right ; ſo that there 1 is no ground 
for a new trial, if no more in the caſe 25 85 | 


Bat there is another loa. which: weighs greatly with me, viz. 


the length of time, being five years and a half ſince the trial; which 
would be an objection even in courts of law; as in the caſe of 


the coporation of Marlborough, when I was Chief Juſtice; where 


upon a mandamus a new trial was refuſed after three years only, 
becauſe they ſhould have come recently; and although it was not 
ſet down till lately upon the equity reſerved, it cannot be ſaid, the 
other fide ſhould not have applied for a new trial; for perhaps 


the defendant might have no reaſon to ſet 1 it down. 


The bill therefore muſt be diſmiſſed with coſts at law : but 
no coſts in this court, becauſe this pedigree and title was found after 
the decree. 


Jeanes 
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Jeanes verſaus Wilkins, February 4 1748-9. Caſe 104. 


Creditor having the body of his debtor in execution under a Debtor in 
| 5 k . ; | : Ca: 
capias ad ſatisfaciendum, during the continuance thereof, the * 
Sheriff takes out execution under a fieri facias: ſeiſes a leaſe- ſes under a f. 
hold eſtate of 99 years: but made no ſale thereof, till after the re-. and ſells 
5 , k . after the retutu 
turn of the writ of execution is expired; then ſells it: but no con- rthe writ ex- 
tinuance of the writ of execution, nor any writ of venditioni ex- pired, and ro 
ponas. The vendee aſſigns it in truſt for the ſons of the debtor, . ex: 
$44 A | , : 4 fonas : vendee 
who join with the truſtee in an aſſignment to one Cole; but aſhigns to the 
there was evidence on the part cf the plaintiff, that the debt- _— debtor, 
or's family are ſtill in poſſeſſion. In contraction to which, evi- ment 
dence was read, that Cole or his under tenants are ftill in poſſeſſion to Ce. 
and receive the rents. TT 


Three queſtions were made; two of law; the third of equity. The ſale by 
Firſt, whether this execution by ,. fa. iſſued out, was ſuch as apa) Bea 
would authoriſe the Sheriff to ſell the term and aſſign it? Secondly, zu the fair. 
whether the ſale by the Sheriff was regular by virtue of this writ neſs of the 
of execution, ſo as to convey a good eſtate in point of law to the tranſaction. 
defendant Cite, ſuppoſing the whole tranſaction fair? The third, 


whether it was fair ? 
LoRp CHANCELLOR. 


Io avoid the ſale and title of the defendant it muſt be proved, 
that the f. fa. was void, and conveyed no authority to the Sheriff; 
for it might be irregular, and yet if ſufficient to indemnify the 
Sheriff, ſo that he might juſtify in an action of treſpaßs, he might 
convey a good title, notwithſtanding the writ might be afterward | 
ſet aſide. It is ſaid, that by law, during the exiſtence of the capias, 
and the perſon in cuſtody, a f. fa. ought not to be taken out; and 
certainly it ought not: although if the defendant dies, the plaintiff 
may have a new execution, as upon the ſtatute 21 F. 1. yet while 
that continues, reſort cannot be to any other execution; and the court, 
without putting the party to his andita querela, would (as I appre- 
| Hend) ſet it aſide on motion, But yet that ,. fa. was not void: 
and the Sheriff might juſtify taking this leaſehold.by that writ : Purchaſer un- 
and ſo may the purchaſer under the Sheriff, who gains a title: other- = Jai 
wiſe it would be very hard, if it ſhould be at the peril of purchaſer 3 
under a ,. fa. whether the proceedings were regular or not; and the proceedings 
law is the ſame, although the #. fa. iſſued in a different county from 
that, wherein the body was taken into cuſtody, | 


As 


regular or not. 


. 47. 
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As to the ſecond queſtion: I am of opinion, that it did convey 
the eſtate of this term to the purchaſer, although the ſale was made 
after the expiration of the return of the writ: and no neceſlity for 
Venditioni ex- a xyrit of venditioni exponas ; which, though a proper writ, is not 
ame eh of neceſſity, being rather to compel the Sheriff, when guilty of 
ſity. lacheſs, to do what he has authority to do, than to give him a new 
authority. Cr. J. 73. proves it not. of neceſſity, in caſe the Sheriff 
is willing to do his duty; where though it is not ſaid, that the re- 
turn was expired, yet the manner of ſtatipg the objection i imports it; 
for before that there is no occaſion for a venditioni exponas. This 
authority muſt be conſidered and taken together with 1 Lev. 282. 
Wilbraham v. Snow; wizere though the ſaying of Keeling, C. F. is 
Sheriff under wrong, according to the guære put there, the judgment of the court is, 
2 has a that the Sheriff has a ſpecial property, ſufficient to maintain the 
pecial pro- 
perty, and the action; the property being aliened out of the owner, - The goods, 
2 3 by being lodged with the Sheriff, were bound from the delivery of 
> 7 x wg the writ by the /fatute r frauds, in the caſe of a common perſon ; 
euſe of a com- although in the caſe. of the crown it remains as at common law: the 
mon * Sheriff muſt gain a property till execution of the whole; which 
cannot be till ſale of the goods, and payment of the money to 
the plaintiff, till when this ſpecial property continues; and the ſale, 
though after the expiration of the return, was good. And the com- 
mon courte of proceedings ſhews this; the Sheriff not being bound 


to make a return cf the writ of execution, unleſs the party requires it. 


But as to the point of equity I 5280 more Gebe it is under very 
extraordinary circumſtances, Who are Cole's under tenants? The 
expreſſion is ſo general, I do not know what to make of it; for if 
ceſſuy qui truſt continues in poſſeſſion, the law fays, he is tenant at 

will to his own truſtee, This being a tranſaction between perſons 
conjundl, as the Scotch law calls it, looks a little unfair; and I will 
direct an inquiry by the Maſter into the fairneſs of it. 


Caſe 105. Wyth ver/zs Blackman, February 7, 1748-9. 

\Olonel John Thurflan in 1995, made a voluntary ſettlement, 
and limiting the real eſtate to himſelf for life, without im- 
peachment of waſte; remainder to truſtees for 5co years, to raiſe 
money for payment of his debts, remainder to his nephew Jahn 
for life; remainder to truſtees to preſerve contingent remainders; 
remainder to the firſt and every other ſon of John in tail male, re- 
mainder over in default of ſuch heirs male to four perſons, (three 
of whom were his ſiſters and the fourth a daughter of a decceaſed 
brother) and their heirs, in truſt that they or the ſurvivor, or heir 
of ſuch ſurvivor, ſhall or may ſell the premiſſes, as ſoon as con- 
venient: and that the money raiſed thereby, together with the 
meſne 


in the Time of Lord Chancellor Han DWIcEkE. 


” meſne profits, may be equally divided between them (naming them 
particularly) or the reſpective iſſues of their bodies, in caſe they, 


or any of them, ſhall happen to be dead at the time of ſuch failure of 


ifſue-male of John, ſhare and ſhare alike, viz. to each of them, or 
their reſpective children, one fourth part thereof: provided that if 
any of them ſhall happen to be dead without iſſue, when there ſhould 
be ſuch a failure of iſſue of John, then to be equally divided among 
che ſurvivors or their reſpective children, in cafe any of them allo 
ſhall be dead, leaving iſſue of their bodies. 


= In 1697 ks made a will, firſt reciting ſhortly the ſettlement; then 
that all his houſehold ſtuff at H. at his death ſhould remain and 
continue there for the uſe of ſuch perſon or perſons, as ſhould enjoy 
the eſtate by the aforeſaid ſettlement, to be delivered to him or them 
by his executor, when the perſon, who was to enjoy them, was 
capable of giving a diſcharge: in the mean time his executor to take 
care of them, but not to be chargeable for loſs: but that the ſame 
ſhould 7 remain there, as in his own poſſeſſion if he was living. 


Atier his death his nephew Fobn; the next tenant for life hen 
but eight years old) enjoyed the eftate, which came into poſſeſſion 
upon the debis being paid off, till 1744, when he died without iſſue: 
at whoſe death none of the four perſons were livings the niece 
| having died without iſſue : bur of the three ſiſters, by Lady Chancey 
there were children then living; by Mrs. Myth, e and greut 
grand children: by Mrs. Blackman, _ were only prong children, 
ad no e then living. 


The bill was brought by the ſurviving children of Lady Chancey 
and Mrs. Myth to have the whole divided into moieties: in exclufion 
of the grand children of Mrs, Blackman and of the great grand chil- 
5 of Mis. With. | 

1 

For plaintiffs: Tue in a deed is a proper word „ de- 
ſcriptive of particular perſons; which is the primary ſenſe of it; 
although in wills, ut? res magis valeat, it has been conſtrued a word 
of limitation, Although the court has gone ſo far as to conſtrue 
an elder to be a younger child by its liberal expolition of the truſt of 
a term created for a proviſion for children in marriage-ſettlements ; 
yet not in other caſes. It was ſo held by bis Lordſhip in December 
1742; but the conſtruction contended for goes farther than is 
allowed even in wills, 2 Fer. 107, where it was refuſed to conſtrue 
it to children's children. This ſettlement is particularly deſcriptive 
of the perſons: and the bounds preſcribed beyond which it ought 
not to go. There is no ſuch neceſſity here as in Wild's caſe; and there 
is the leſs neceſſity for conſtruing this to ſo remote a degree, as the 
donor had none other but thoſe four perſons in view; who might 


Yor. J. Eee probably 
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probably be all living at the time of the ſale; if John, who was then 
very young, died ſoon withoat 2z//ae. The viz. alters and limits 
the ſenſe of the word iſſue; and denotes both the ſhares and 
perſons to take: and where the truſt or beneficial intereſt is more 
extenſive than the legal ered, the court will make the legal as 


extenſive. 


Againſt this was deed Wilt's 1 and that the word ling : 
often means remote children, appears from that very caſe in 2 Ver. 
106. The viz. was not to explain what rue, or the perſons who 
were to take, but only the particular ſhares; the proviſo meant a 
general failure of iſſue; taking in all the deſcendants: and by the 
other conſtruction an accident might happen, which could not be 

deſigned, of reſulting to hs heir at law. 


A ſecond queſtion was Wade as to the furniture and houſchold 
ſtuff; that there was not ſuch an abſolute intereſt veſted in John as 
to be tranſmiſſible to his repreſentative: and although if the con- 
tingency of John's having a fon had happened, the limitation would 
not have taken effect, becauſe too remote: yet the contingent eſtate. 

2 Ver. 600. tail, never having veſted, is out of the caſe, and the limitation over 
Sal. 156. good: according to Higgins v. Dowler, and Stanley v. Lee, and they 


Wms. 6 
886. "ſhall go as heir-looms with the ſeveral limitations of the real eſtate. 


For the repreſentative of John: This houſehold-ſtuff was de- 
livered by the executor to John according to the directions; moſt 
of which he had ſold and removed. The doctrine contended for 

Caf. Talb. 21. was exploded in Clare v. Clare; Lord Talbot faying that ſubſequent 
accident could not make good the limitation; and the caſes cited 
are there conſidered, as not ſupporting that doctrine. In Leviſon 
Gower v. Groſvenor, the party had himſelf pointed out the double 
contingency, of having no ſon, or if having, he ſhould die before 
twenty-one, The clauſe there was, that the plate, jewels, &c. 
ſhould go as heir-looms, as far as by law t they might, to the heirs- 
male of the family ſucceſſively, as the real eſtate went by the ſet- 
tlement. But your Lordſbip declared you did not give your opinion 
upon that principle; but on this, that there was no gift to any one, 
bat a directory clauſe to the executor: but there is no clauſe here 
that they ſhould go as heir-looms; or, it ſo intended, it was while the 
eſtate remained in the family; not foe thoſe for whom it was fold, 


| Lord CHANCELLOR, 

it 
Tie ga I fear, both the bill and the defence are founded on a wrong prin- 
way be claim- ciple: that this is mere money, and perſonal eſtate: but I do not 
ed by thole take it ſo; but that it is real eſtate: and lo } in equity, becauſe the rents 


who have 


right as real, and 


and a conveyance accordingly. 


in the Time of Lord PEN HARDWICEE. 


and profits till ſale are to go in the ſame manner, which is the 
truſt of a real eſtate, according to which all the perſons might have 
come into this court, and prayed a conveyance of this eſtate; which 
could not have been oppoſed; and is the ground of the determina- 


tion in the Heufe of Lords in Roper v. Ratcliff, viz. that the ſurplus 


of tlie eſtate ſold being real, whoever had a right to the truſt might 
have brought a bill claiming it as a real eſtate without oppoſition : 
which was an inſtance more liable to objection than this; the eſtate 

being there deviſed for payment of debts; and the queſtion was only 
as to the ſurplus, whether it ſhould in equity be conſidered as real 
or perſonal. It was held to be real, as part of the ancient truſt, on 
this principle, that the owners might have come into the court, 

taking upon themſelves the payment of the debts, and deſiring the 
ſurplus of the eſtate to be conveyed to them. Then much more, 
when the perſons intereſted are made truſtees, and the eſtate given 


1.99 


to themſelves, might they come and pray a conveyance of the land Whereland 


itſelf in the ſame proportions: nor is there any objection againſt the 
ſiſters having the inheritance; for the direction to ſell, and give them 
the whole money, will give it them; and although certainly, where 
money is agreed to be turned into land for valuable confideration, 
or the contrary, in equity it will be conſidered as done: or where any 
words in a will importing land to be taken as part of the perſonal 
eſtate. But on a bare direction in a will giving real eſtate in truſt to 
be ſold, and the money to be ſo divided, I do not know the court 
has ever taken it to be ſo, I do not give any opinion now, but men- 
tion it for your conſideration. 


But all parties agreeing to have it conſidered as money; 
Lord Chancellor delivered his opinion, 


This 1s a very particular caſe, and an extraordinary limitation 
and diſpoſition of a real eſtate; but the court muſt make ſuch a 
conſtruction as appears agreeable to the intent of the donor and 
creator of this truſt, Whatever doubt there may be on this caſe; 
whether to be taken as real or perſonal, (of which I have great doubt) 
yet as all parties ſubmit to have it conſidered as perſonal eſtate, not 
of the original donor, but of the reſpective perſons who were to 


take under him, and as it is for the intereſt of the defendants 


the infants to have it ſo taken; and as it will rather tend to ſupport 
my opinion, even though any other ſhould take it as real; I will 


conſider it as money. 


The firſt queſtion is, whether theſe children of two of the fiſters 
are intitled to have the whole of this eſtate divided into two ſhares 
among them? Or whether the grand children of the other, and the 


great grand children are intitled to a ſhare with them? Wiich will 
: 20 turn 


taken as mo- 
ney. 
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turn principally on the conſtruction of the words 7/jue and children 
in this declaration of truſt, Whether iſſue is to be reſtrained and 
abridged by children; or children enlarged and extended by Me. 


Intent of de- To pave the way for the conſtruction of this truſt, his intention 
claration of ſo far as it can be collected, muſt be conſidered. And firſt, it ariſes 


truſt to pro- 1 . 5 3233 | Re ; 
vice forthe Clearly, that though he might have in view and expectation, that 


feveral ſiocks this truſt might be executed at no great diſtance of time; he had in 


and at dil. vie v allo, that it might riſe and take effect at a very great diſtance; 
tance of time; . 8 : 1 
children ex. by the limitations to the ſons of John continuing ſeveral years, fo 


tended to Me that there might be no poſſibility of theſe ſiſters being then living; 


. appears throughout the whole, and ſhould not therefore be 


confined to a ſpeedy failure of iſſue-male. His next general intent 


was clearly, after failure of the iſſue-male and theſe remainders takin 
place, to make a previſion not only for the ſiſters, if living, but for 
the ſeveral ſtocks. and branches out of this truſt: if the conſtruc- 


tion for the defendants prevail, it anſwers that intent; whereas that 


for the plaintifts narrows it to the children of the ſiſters: and if the 
failure ſhould happen at the end of 100 years, when the ſiſters and 


2 all their children are dead, all their deſcendants would be thereby cut 
out, and the truſt would refult to the heir at law; which would 
certainly be contrary to the intention to provide for their ſtocks: 


then conſider, how the words are capable of a conſtruction to anſwer 
this intention. If it reſted on the word iſſue, there is no doubt; be- 
ing a deſcription taking in all iſſues in ihfinitum; although not in 
notion of law as eſtates tail, but as purchaſers by deſcription; being 
iſſue of the body: and there is no difficulty in the thing, the di- 
viſion being very eaſy and natural among them, The great ob- 
jection to this is from the videlicet, that being an explanatory clauſe, 
it reſtrains ue to children: but that was not the donor's meaning; 
which was, as is ſaid for the defendants, principally to explain the 
ſhares thereby; although he might mean both. A difficulty might 


have occurred to the drawer, that one might die, leaving three or four 


children or grand children, who might be conſtrued to come in per 
capita, to have equal ſhares of the whole with the ſurviving ſiſters: 
to avoid which doubt he explainsy that the iſſue or children of the 
deceaſed ſhould take only the ſhare of the deceaſed. In WYild's caſe, 
6 Co. and in Bend. Zo, it is ſettled, that children bear a coextenſi ve 
ſenſe with zue. Then why ſhould not the court take this to be fo, 


if it more fully anſwers the intention of the donor who created this 


truſt, which might take effect at a diſtance of time? But the pro- 
/ is deciſive; under which the plaintiffs claim, and muſt bri 
themſelves within the contingency put there; which not havin 
happened, as Mrs. B/ackman leaving grand children living, did not 
die without iſſue, it cannot be divided into two ſhares only; for 
the death of the niece without iſſue will only warrant a diviſion 
into thirus: and the donor underſtood, when a perſon is dead 
| | „„ 5 without 


0 8 [ny = —; 


in the Time of Lord Chancellor Hazpwicks: 


without iſſue; for by the failure of iſſue- male of John he meant 
failure of deſcendants of his body generally, not of ſons and children 
only, and has uſed the words in the ſame ſenſe, Here iſue and 
children are again uſed in a general collective ſenſe in inſinitum. 
According to the authorities, grand children, and great grand chil- 
dren, are all children, and come within that to certain purpoſes : 
and in 2 Ver. 106. it is ſaid in the concluſion, that it is allowed by 
all, if no children are in being, grand children would come in un- 
der the word children, and may be thereby deſcribed ; which is ſuf- 
ficient for the preſent purpoſe. This makes the conſtruction con- 
ſiſtent with the donor's intent to provide for the execution of the 
truſt at a diſtance of time, and for the ſeveral ſtocks, who would be 
unprovided for, if reſtrained. An inconvenience is urged from its 
being to be divided among a great number, ſplitting the property, 
which may not be for their advantage, nor according to the do- 
nor's meaning. He has made a proviſion for ſuch right of repre- 


Extent of the 


ſentation, as the /atute of diſtribution allows among collaterals, bro- Statute of diſ- 
thers and ſiſters children, conſidering the ſiſters and niece as co]. tribution. 


lateral among themſelves, (as they were) and it has been held bro- 
thers and ſiſters of the inteſtate ; but that objection holds not on the 
foot of the intent; which lets in the niece and her children; goin 

one degree beyond the right of repreſentation allowed by the azure, 
by which grand children of brothers or ſiſters are excluded. But 
the queſtion here is not of the perſonal eſtate of the donor, but of 
thoſe who were to take under it; and then not to be conſidered on 
the foot of a collateral, but lineal ſucceſſion, which may: go ad 
infinitum; for according to the firſt clauſe of the ſtatute, all the 
ſtocks are to take, and the repreſentation to go on pro ſuo cuiquè jure 
to the great grand children repreſenting their reſpective parents; and 
ſo not more inconvenient than in caſes atiſing on that ſtatute, 


It is objected that nothing veſted in the parent by Mrs. Black- To give right 
man's dying in the life of John, ſo that her grand children cannot of repreſenta- 


tion no Occa- 


take from her, in whom nothing veſted. But to give a right of gon for veſting 
repreſentation there is no occaſion for veſting in the anceſtor, Un- in the anceſ- 


der the ſtature, nothing veſts in the anceſtor; for then it is gone. 
So that the children or grand children of thoſe dying, take (not by 
perſonal deſcent ; which the law allows not) that ſhare their anceſ- 
tor, if living, would have taken, becauſe nothing veſted in the 
anceſtor, 


The word children therefore muſt be explained and extended to 
iſſue; and if the grand children prevail, then the great grand child- 
ren mull be let in. But the queſtion is, whether they ſhall take per 
Capita or per Stirpes ? But the authority of the ſettlement has ſhewn 
in what manner; per ſtirpes as to the ſtock, v/z, that which would 
| have belonged to each ſiſter, if living, to go to their reſpective 
Vor. I. FFA iſſues; 


- 


202 CASE 8 Argued and Determined 


e per ues; b be ded per Capita among themſelves, as according 
Stirpes at ſame EN ; R ; 
time. objection or inconvenience from their taking per Capita and per Stir- 


bes at the ſame tine. | 


Deviſe tht The remaining queſtion, as to the furniture, does not at all de- 
houſehold pend on the ſettlement, but on the will. The limitation of the houſe- 


ſtuff at H. 


ſhould remain hold-ſtuff, w the manner the plaintiffs contend, would be very ex- 


there for uſe traordinary. The intent was, they ſhould be enjoyed by the 


f thoſe wh * bh 1 | h 
warty enjoy perſons living in the family, but] not to be ſold as heir-loums with 


the eſtate by the houſe for the purchaſers of the eſtate, when turned into money. 
a ſettlement, There is no direction, importing they ſhould go as heirs-looms ; nor 


to be taken 


care of and Ought the court to make any ſtrained conſtruction for that purpoſe, 


delivered by The age of twenty-one is the time, the diſcharge was to be given; 


executor, Bc. the ſaying bim or them is only inaccuracy, from not knowing who 


They go to 
the repreſen - . . .* .. = Oo * . . 
tative of the what determines me in my opinion, is, his referring all to the care 


firſt taker,who of his executor; who ſurely was not to take care of them in ſuc- 


was tenant for | „ 
life, and were Ceſſion. I do not now, that ſuch a limitation over of a perſonal 


/ 


as heir-looms 


withthe houſe, happened. Higgins v. Dowler has been oddly and differently re- 
although no ported; nor do 1 know what to make of it; and where there is a 


tenant in tail double contingency, it may be a good limitation in one inſtance, 
and not in another. Gower v. Grofuencr went on another founda- 


veſted. 


tion; the direction being there to go as heir-looms, as far as by rule 


law they might: and becauſe the truſt might be ſettled according 


to the rules of law to one, and if he died before twenty-one remain- 
der to another, that might be good, becauſe ſuch a limitation might 
be. But J did not determine that point; nor do I now, 


The bill muſt be. diſmiſſed; but the coſts of all parties to come 


out of the eſtate, 
Caſe 106, Earl of Derby verſaus Duke of Athol, February 8, 


On a plea to T! HE bill was to have a diſcovery concerning the general 


Al : | 
CEN Tide title of the Je of Man, and to have relief on a particular 


ſhewn what point of equity relating to the rectories and tithes within that iſland ; 


ben nie which equity was, that in 1667 Lord Derby granted the rectories 
tion. 

thereof gave ſome lands in England as a collateral ſecurity. To 

introduce this equity the bill charged, that although it was pretend- 

ed, that the biſhop and clergy were evicted, yet it was by col- 

| ny lufion 


to the ſtatute of diſtribution in lineal ſucceſſion, Nor is there any 


would be the firſt taker, Them being commonly ſo uſed when 
ſpeaking of an uncertain perſon and not in the plural number. But 


not to be ſold chattel has been held good, merely becauſe the contingency never 


and tithes to the biſhop and clergy there, and for the enjoyment 


2 * « 4 
„„ mad pF }_od. 


in the Time of Lord Chancellor Harpwicke. 


juſion between the defendant and them in order to affect the colla- 
teral ſecurity: : and that the defendant made them in allowance in 
the mean tune equivalent to the profits, 


To have a diſcovery thevkors of this matter, and relief againſt 
this attempt to charge the- collateral ſecurity, was the bill brought, 


as not being damnified with reſpect to the enjoyment of the tithes, 


c. or if damnified, it was by their. own default. 


The defentlant ls general to the juriſdidtion of the court: 


that the Je , Man was an ancient kingdom, not part of the realm, 


though belonging to the crown of Great Britain; and that no 


lands, Sc. there, ought to be tried or examined into here: demand- 
ing judgment whether he ſhould be put to anſwer further. 


LoRD CHANCELLOR, 


This comes to be of great conſequence to all the courts in England. 
There are two general queſtions on this plea; firſt, whether the 
-plea is good in point of form, not a trifling form, for if the ob- 


jection thereto on the part of "the plaintiff be right, it 'is material 


—_ the © nature of ſuch plea? Sccondly, whether good in ſubſtance? 


As to the firſt, it is objected for the plaintiff, that although it is 
 ſhewn in the negative and alledged, that this court has no juriſdiction 
over the Lie of Man, and that it is not to be tried here: yet it is 
not ſhewn in the affirmative, what other court has juriſdiction, or 


that there are any courts in the e of Man holding plea thereof: 


and the rule is inſiſted on, that whoever pleads to the juriſdiction 
of one of the King's ſaperior courts of general juriſdiction, muſt 
ſhew, what other court has juriſdiction, I am of that opinion 
and that for the want thereof the plea is bad, and ought not to be 
allowed, if nothing more is in the caſe, as it is expreſsly laid down 


in 2 H. 7. 17. a. and Dofrina placitandi 234; and agreeable to 
the general rule of pleas of this ſort, as in the pleas of abatement, 


wherein it muft be ſhewn, the plaintiff may have a better writ. 
The reaſon of this is, that in ſuing for his right, a perſon is not ta 
be ſent every where to look for a juriſdiction, but muſt be told, 
what other court has juriſdiction; or what other writ is proper for 
bim: and this is a matter, of which the court, where the action is 
brought, is to judge. There are not man y authorities on this head, 
but in the old books of entries the form of pleading is ſo: and the 
opinion of Popham C. F. in Yel., 13. and Fitz. Ab. Tit. Juriſdiction, 
concerning Wales; and although Lord Vaughan may have denied 
that to be law: he was a very ſtrong Welchman, as appears through- 
out his argument; in which, though there is a great deal of good 
and uſeful learning, yet it never was delivered, though intended to 

„ 1 be 
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be ſo. It is ſaid to this, that the court ought 1 in this caſe to take 
Notice of what is the jurildiction: that the matter of fact is ſhewn ; 
and it is likened to the caſe of inferior courts; wherein it is ſuffi- 
cient for the defendant to plead, that the cauſe of action aroſe out 


of the juriſdiction of that court: but I cannot put this (which is 


a ſuperior court of general. juriſdiction, in whoſe favour the pre- 


ſamption will be, that nothing ſhall be intended to be out of its 


juriſdiction, which is not ſhewn and alledged to be ſo) upon a level 
with an inferior court of a limited local juriſdiction; within whoſe 
juriſdiction nothing ſhall be intended to be, which is not alledged 


to be ſo, 1 San. 74. I was deſirous to be informed, how the pleas 


were in this court, which are looſer than at law; and no caſe has 


been cited, in which the Flea to the juriſdiction of this court has 


not given juriſdiction to another, as to a viſitor, Cc. Att. Gen. v. 
Talbot, March 21, 1747, and Strode v. Little, 1 Ver. 58. But the 


caſe in 2 Ver. 494. of the 1/le of Sarke is very material, and comes 
neareſt to the preſent caſe ; where another juriſdiction, where juſtice _ 
might be had, as being parcel of Guernſey, was ſhewa, The Fs 


therefore is not to be fupported « on this point. 


A queſtion | But ſecondly, to coatider i it on the merits and ſubſtance : the ge- 


concernin 
the right 54 neral avetment, that no land, rectory, Sc. there is examinable in 


title tothe this court, 1s not true or well founded, but laid down much too 
large; becauſe upon an equitable right to this iſland, and both par- 


Ie of Man 
may be deter · 
mined here. ties reſident within the juriſdiction of this court, it might be deter- 


mined here. The queſtion here is, to the right and title to the 


whole iſland, which cannot be doteraiined in the courts of Man; 
becauſe that would be permitting the perſons, who claim the ſeigni- 


ory of the Je to judge in their own caſe: then there muſt be ſome 


court or other here to determine that right; either this court, or 


the King's Bench, or the King in council, Caſes may be put, in 


which this court and the King's Bench both have juriſdiction con- 
cerning the right to the Je. As upon a ſcire facias to repeal let- 


ters patent granted of this whole Ie: it comes to this then, 
that here is a queſtion concerning the title to this whole Ile brought 
in judgment by this bill: but it is a queſtion of law, not of equity, 
and therefore this amounts only 0 a plea for want of equity; for 
if ſome court here muſt determine it, the queſtion is, which? and 


if it was a queſtion of equity, it would certainly be this court, al- 


though it was of a matter out of its juriſdiction ; as in the caſe of the 


Jie of Sarke, So that upon a mortgage made of this Ie, and both 
mortgagor and mortgagee refident within the juriſdiction of this 
court, upon a bill concerning it, the court would hold juriſdiction 
of it; for a court of equity 9g/? in ferſonam : and then I will 


never ſuffer a plea for want of juriſdiction in the court, But there 


is another point, as to the rectory and tithes, which is mere matter 


of equity as ſtated in the bill: the relief prayed againſt the collateral 


ſecurity' 8 


2 J 8 


ſecurity's being burthened by this colluſive damnification : and if 
it be ſo, the plaintiff may have a very proper caſe; but whether it | 
is ſo ſtated as to be ſufficient to intitle to relief, is not neceſſary to 
determine on a plea to the juriſdiction, Bat ſuppoſing all this out 
of the caſe, in reſpect of the diſcovery there is no colour to plead 
to the juriſdiction. - The e of Man is ſubject to ſome court in 
England: then the plaintiff may come here for aid to diſcover his 
title; for he may bring a general bill for diſcovery, without ſetting. 
out his title: and upon a plea to the diſcovery and relief both, it may 
be allowed as to one, and over-ruled as to the other. Then ſuppoſing 
the juriſdiction to be in the King in Council (although T do not 
know, that it it has been ſhewn to be ſo) a bill may be brought for 
n diſcovery of ſuch title, and the court ought to give that diſcovery; 
becauſe the King in Council cannot do it, nor compel the defendant . 
to anſwer upon oath: although in ſome caſes the court will not 
lend its aid to a diſcovery; as not to aid the juriſdiction of an in- 
ferior court; and I have heard it ſaid, not of an Ecclefiaſtical court. 
The true reaſon i is, that it is not wanted there; for they may com- 
pel an anſwer. But I will not hold the juriſdiction of the King in 
Council to be of ſuch a nature, as to be below the being aided by 
this court to give relief to come at that diſcovery: as it muſt be de- 
termined in ſome court, the plaintiff is intitled to come here to have 
that diſcovery. Suppoling then the objection for want of form out 
of the caſe, I muſt have over-ruled it as to the whole diſcovery, becauſe 
it was a proper matter for relief: the queſtion then comes to this; 
whether ever the court divided a plea to the juriſdiction? Of late in- 
deed upon a bill for ſeveral matters of diſcovery and relief, if there A . may 
be a plea to the whole bill, which is a proper bar to part, the court 3 
divides it, and lets it ſtand good as to part; although upon demur-ſo 3 ag 
rer the court over-rules it wholly: but no inſtance, that where a murter. 


plea covered too much, the court ever divided i it. 


At 


. verſus Squire, February 10, 1 748-9. Caſe 107. 


HE plaintiff continued an infant from the beginning of the Decretionary 


ſuit till within fix weeks of the pronouncing the decree; and in the court io 


: petitioned to have the inrollment of that decree ſet aſide, becauſe of 2 
the great neglect of the ſolicitor employed by him. | a decree on 
| cireumſtances. 


As when plain 
Lord Chancellor doubted, whether it was in the power of the — 


court to open this inrollment on any terme; for if it was, he was an infant till 


of opinion the court ought to do it on the circumſtances of the caſe; —_— 5 
and deſired precedents might be ſearched. | being beyond 
ſea, and the 
cauſe ne- 


85 Two were now procured ; the one Robſon v. Cranwel, December 5\ glected by the 


8, 173 1. before Lord King; where a bill was brought by a perſon ſolicitor fo, 
| of that the me- 


Vor, I. . G 85 rits not head. 


in the Time of Lord Chancellor Hanowicks. 205 


. 


. 
- 4 . 
— 8 r 
ts n 2 dy ugh 2 


* 

» k 

— 2 — 
WP" . 


A ' 
SEES 


e Fr — ——— 


— 


1 92288 A 


- * - 
: 5 


— I 
FP 


206 


CASES Argued and Determined 


of full age, who left money with his ſolicitor to fee ccunſel, and 


went beyond fea, A Subpæna was ſerved to hear judgment ; but 


the ſolicitor not employing counſel, the bill was diſmiſſed with coſts. 
It was held a bare diſmiſſion by default: and the court, upon the 
plaintiff's paying Coſts, opened the inrollment, and ſet afide the 


order; giving the plaintiff leave to make out the merits, and apply to 
Tehear, 


The other was Benſon v. Vernon, November 1745, 10 the Houſe 


of Lords, where the plaintiff filed a bill in the court of Exchequer 
in Ilan, to forecloſe the equity of redemption of an eſtate. Captain 


Vernon brought a croſs bill to impeach the mortgage for fraud: 

and ſerved Benſon in England with proceſs to anſwer, and a com- 
miſſion prayed to take his anſwer in England : upon Benſon' s taking 
no notice of what paſſed in Ireland, it was ordered, that the croſs 


bill ſhould be taken pro confeſſo ; and the original diſmiſſed, An 
anſwer was afterward put in by Benſon, and application made to the 


court to reverſe that order, and to let aſide the proceedings as irre- 


gular; which were reported by the remembrancer to be regular, and 
confirmed; and the application was to ſet it aſide on another ground; 


of his having been in a bad ſtate of mind. But the court of Ex- 
chequer thought it out of its power to deprive the party of the be- 
nefit of that inrollment, which was obtained regularly, Upon 
appeal to the Lords in England, as the merits of the caſe had not 


been entered into, they ordered the inrollment to be ſet aſide, not- 


withſtanding the proceedings were ſtrictly regular; and that on pay- 

ment of colts the decree ſhould be opened, and opportunity prea to 

25 on the cauſe in a proper manner. | 
Lox CHANCELLOR. 


No irregularity or miſbehaviour in the defendant to induce the 


court to {ct aſide this inrollment: but any court of juſtice will in- 
cline, as far as in its power, to open what is concluded, that the 
merits may come before the court, and that the plaintiff may not be 


recluded from enteripg therein, aud having juſtice done. Had the 
plaintiff been ſo Panhate as to ae an infant till after the hear- 
ing the cauſe, he certainly would not be bound by this: bat he might, 
when of age, have brought a new bill, by ſhewing his caſe not to have 


been properly taken care of; and his cale is very near to that. Com- 


are this to the proceedings at common law: when a judgment is 
ligned by default for want of a plea, or any other default, although 
the plaintiff in the cauſe is ſtrictly regular, yet will the court ſet a- 
fide that judgment; though they will vary the circumſtances and 
terms on the defendant according to the cafe. But if the party im- 
mediately on figning the judgment would enter it up on record, the 


court would hold it more out of its power to ſet it aſide, Then a 


2 decree 


6 


a 
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decree 1s of equal validity with a judgment: the plaintiff's being 
under age in this cauſe till fo near the time of hearing, is as ſtrong 
an excuſe, as the plaintiff going beyond ſea pending the ſuit was 
in the firſt precedent. 125 e | 


As to the ſecond: it is objected, that Benſon was conſidered by 

the Lords as a lunatick; who by all laws is protected, and implied- | 

| uy excepted; but the Lords did not conſider him as a lunatick 
ſtrictly; for it appeared, he did buſineſs in mean time: and 

though farther objected, that the court of Exchequer in Treland could 

not do it; but that it,required a ſuperior court, the Houſe of The Houſe 
Lords, I am unwilling to give into that notion; for a court hold- of, Lords 
a : 33 judge by the 
ing plea by error or appeal is to judge by the ſame rules as the fame rules as 
interior court from whence it comes; the rules of law and equity inferior courts | 
being the ſame here as in the Houſe of Lords. * 


Both theſe precedents therefore prove it to be diſcretionary in the 
court, (I do not mean arbitrarily ſo) to exerciſe this power, if they 
ſee fit: and there are ſufficient circumſtances in this caſe to induce 
the court to do it: but on payment of the coſts of the day, &c. 


Let the inrollment be diſcharged, and the plaintiff be at liberty 
to apply for rehearing. 5 | | | 


Medlicot ver/zs Bowes, February 22, 1748-9. Caſe 108. 


> JOFor Bowes by his codicil deſired his filter Jane, out of the 
- money given her by his will, to leave 500 J. at her death to 
His nephew Dawſon, who ſurvived the teſtator, but died before 
Jane.” e 1 | 


This bill was brought by his repreſentative againſt the repreſen- . 


at S 2 for this legacy out of the perſonal aſſets of D codicil d 
tative of Jan wk GORE OE. P ſonal aſſets of Doctor & out of the 


Bowes. | money given 
| | 8 8 BF by the will to 
FE 3 VF : 8 _ leave 500 l. 
For Defendant: It was admitted, that if a legacy is given pay- © 5907 


able at a future time, as when a {tranger attains twenty-one, before © B. who 
which the legatee dies, it ſhall go to his repreſentative : which, dies before 4. 
though doubted of by Lord Cowper, is now ſettled. But the gueſtion Repreſenta- 
is whether this is ſo veſted, that the legatee ſhall have it in all events, tive of B. 

. | ſhall have it. 
though he did not ſurvive Fane: and whether from the wor | 


| Leave it ſhall not partake of a legacy by Fane, and therefore lapſe? 


Tt was further inſiſted, that an account between Dawſon and Jane 
in Jane's life ſhould be allowed by way of {et f. 


Lorp 
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i LoRD CHANCELLOR. 


The firſt point is very clear. Deſire, expreſſing the will of the 
: . teſtator, amounts to a legacy, and the word /zave makes no difter- 
| ence ; to leave or pay at her death being the fame. Suppoſe Daw- 
ſor had ſurvived Jane, who had not left it to him, he would be 
intitled tq it from the original teſtator, not from Jane: and then * 
his dying in her life makes no difference ; for it has been often de- 
termined, that if there be a legacy out of perſonal eftate payable on 
contingency, notwithſtanding. the death of the legatee before the 
nnch it is ftill a clear demand. | 


No fetoffal- As.to the ſecond point : : tha is a demand in auter droit out of the 
lowed Where. eſtate of Doctor Bowes : and the court will not mix demands, by al- 
the demand is 
in guter lowing an unliquidated account between Dawſon and Jane, by way 
Droit. of ſet off ; which the court would not ſuffer before the acts of parlia- 
ment allowing t of; nor do thoſe acts extend to it; not allowing 


ſet of, when the demand is in auter droit. So that if an action 


at PR, is brought againſt an executor, for a demand due from the- | 4 
teſtator, he cannot {et cf againſt that a debt due from the PRONE 2 
to him. | t 
b t 

Caſe 109. Emperor ver/us Rolte, ae 24, 1748-9. 
Portions 1 N a ſettlement a ſum of money Was provided by a term after ' 
_—., the mether's death for daughters portions, to grow due and pay- 4 
0 


mother's able at twenty-one or marriage: and if any of them ſhould die, 
death for de- before their portions became due and payable, it ſhould go to the 


fl da ts, tO 
8 and {urviving daughters, with directions to the truſtees for maintenance, 


payable at till the ſum deer due and payable. 
twenty one 


or marriage, | 
c. 40 ö There were two daughters: both dt twenty-one, and mar- 


a ba- ried: but one of them dying in life of the mother, the other 
. claimed the whole ſum by ſurvivorſhip againſt the children and re- 
and marriage, preſentatives of the deceaſed daughter, as not being a veſted intereſt 


died in life of till the mother's death. 
mother, her 


portion ſhall | | | 

g0 to her LoRD CHANCELLOR. 

repreſen- | 

tatives, and 

not to her | Fhig 4 is a very harſh RAGE : that a child living till twenty-one, 


dilter, marriage, and that with conſent, baving children, and all in depen- 
dance upon that portion, ſhould by dying in the life of her mother ab- 

ſolutely loſe it; which could never be the intent. Thoſe times of 
payment were inſerted to declare, that it ſhould then become payable, 

and not to be raiſed or burthen the eſtate before, if the child did 

ſurvive the mother. This is not a queſtion of raiſing it to the pre- 

| Judice a 
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judice of the eſtate: but arhechar: after it has come into poſſeſſion, 
it ſhould ſink into the eftate ; for which there is no colour ; becauſe 
the parties having declared in what contingency the term ſhall 
ceaſe, the court will not carry It further, and ſay it ſhall ceaſe on 
any. aher. Then it muſt be in truſtees Gs the benefit of ſomebody : 
and the queſtion is, for whom? It never could be intended, that 
by the death of one daughter in the life of the mother, that branch 
ſhould have nothing our "of "rhe eftate. Then on the conſtruction 
of the words die 8 payable, as well as on the nature and reaſon” 
of the thing, and alſo from their uſe in other parts of the clauſe, 
they muſt be relative to the times before fixed, twenty-one or mar- 
riage: though indeed it cannot be raiſed till after the term come 
into poſſeſſion: but that is not for benefit of the one or the other 
e ; but of the remainder man. 


Coleman e 24 1748-9. Caſe 110. 


for the uſe of her younger children, to be by her dried * 


among them in ſuch manner, ſhares, and proportions, as ſhe ſhall for the uſe of 
think fit: and if no appointment was made by her, then equally to 1 
be divided among her younger children: and to ſurvive, if any of the ſhould ap- 


| the children died under age or unmarried, | point, c. 
| It is a preſent 


TP - v 
The firſt queſtion was, whether the legacy ſhould be for thats wenn 


younger children only, which ſhe had at that time by that huſband ; ln 
or whether the younger children by any future huſband ſhould alſo eee 
take? | | not to be ex- 


tended to 


thoſe by a fu- 
It was argued, that though there was ſome variety of opinions, er 


whether children ſhould extend to thoſe born after the making the 
will: yet never whether to thoſe born after death of the teſtator: 
unleſs there are future words, when from neceſſity the teſtator muſt 
have bad future children in view. In general children unborn are 
not preſumed to be meant: unleſs indeed the wife had no younger 
children at the time; but in the preſent caſe ſhe had. 


Againſt this it was ſaid, the legacy was to all the younger chil- 
dren in general, There are three periods of time, on which theſe 
ueſtions turn; children at the time cf making the will, or the 
death of the teſtator, or at a particular time when che money 
ſhould be paid to them; as was determined by his Lordſhip in a Elliſon v. Ai- 
late caſe: when a middle way was taken, that the teſtator meant, 9 Ante. 
it ſhould be confined to thoſe who were born at the death of the 
erſon, who had it during life, and that it ſhould neither extend to 
thoſe to be born at any. time, or confined to thoſe born at the ma- 
Vor. . HER king. | 


© 


Man deviſed to his daughter Jane, wife of Coleman, 30900 l. 39007. devi- 
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king, But the general argument, upon Which the court has gone 
to confine it to any particular period, is taken away here, by the 
teſtator's having in view a poſſibility of the diſtribution, waiting 
till death of the mother, who may till ſuſpend the appointment. 
Nor is it natural by ſuch a general deſcription to have in view the 


providing for thoſe 1 born. 


Another queſtion was een the children then living: bete N 
Ebword. who at the teſtator's death was a younger child, but ſince 
became the elder, ſhould ſtill be held a younger; for that, unleſs 
the mother Hould appoint, it ſhould wait till her death, what 


younger children ſhould take; at which time as was the elder. 


Lord Crancz.Lon. 


hare. is little doubt, although * intention of the teſtator i is 
not very clear. There have been different determinations of- theſe 
ſort of caſes: whether children or younger children ſhould relate to 


thoſe born at the making the will or after the will; or farther in 
life of the perſon in whoſe power it was committed: for life ; and no 


general rule has been laid down, but always conſtrued according 


to the particular words, the circumſtances, and view of the teſtator. 


I am delivered from any difficulty, which would have ariſen, had 


there been any children by Coleman born ſubſequent o the making; 


for they were all born there, 


As to Ed: ward, he was a younger child at making the will, and 


death of the teltator.; ; and muſt be conſidered as a younger child, _— 


notwithſtanding the accident that has happened ſince of the death 
of the elder: and there are ſeveral inſtances, in which ſuch a child, 


who was then a younger, has been intitled "back to the portion of Cc 


younger child and a lectled eſtate. alſo, 


Where an el9 As to any children ihat may be born of « ſecond marriage: they 


der child is could not be intended; for ſhe having four children by Coleman at 
conſidered as 


a younger. 
| band, having a great cftate ſettled on the elder ſon of that mar- 


riage, that ſon within the deſcription of a younger child would 
| have been let into a ſhare of that ſmall pittance; which would 
have been contrary to the intent. But the words could not take 


in the children born ſubſequent to the making, or death of the teſ- 
tator; being a preſent legacy. It might be different had he given 
it to her for life, and afterward* to her younger children: becauſe 


then it would be contingent, and a deviſe over: but here it is in 
preſent; and the lame as if he had ſaid, equally to be divided un- 


leſs the appoints; being a veſted intereſt and immediate gift to 


them, ſubject to the power of variation given to the mother, Nor 


does 


the making the will, if after his death ſhe married a ſecond huſ- 
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does the clauſe of ſutvirorſpip mike any difference, being ill 
veſted: this legacy then both in the intent and words is preſent to 
them, and not to be extended to thoſe born after his death; and it 
can only mean children living at the making of the will, or at far- 
theſt at the death of the teſtator, | x 


As to the intereſt: it cannot be given ale than from one year Tet of 
after the death of the teſtator; which has not been carried further legacy from 
than in caſe of a father giving a legacy to a child: but this being one year only 
after teſtator's 
Aa preſent legacy, and veſted, the intereſt ſhall not accumulate, but geath, unleſs 
go in mean time among thoſe intitled to the principal for mainte- by a father to 
nance, till the mother executes the appointment; which ſhe may . a 
Atill 90 in a reaſonable proportion, ſo as not to give an illuſory rec of legacy 


ware to one; which the court would correct, as different from the _ 
cum 


: intention. | LE: | Mother hav- 
i : | ing power of 


appointment, cannot give an illuſory ſhare to one. 


Martin verſus Martin, February, 1 748-9. Caſe 111. 


'CTIONS at law were brought by ſeveral bond - creditors a- _— 
gainſt an heir at law, who was alſo deviſee. A bill in this cegor obtain 

court was alſo brought againſt the heir at law by other bond-cre- a decree for 

ditors, in behalf of themſelves and-the other creditors, to have ſatiſ- —_— | 

faction out of the real and perſonal aſſets: a decrece obtained by iojunction will 

them; an account of the debts directed, and a ſale of the real aſſets £9 * — 0- 

deſcended, in order to a ſatisfaction of theſe demands. | — 
| | | | ceeding at 


law: uvleſs they obtain it before the decree. 


The heir at law: brought a bill to have an injunction to reflenin 
thoſe bond-creditors, who ſued at law; for that after a decree for 
a ſale, there was no inſtance of. creditors being allowed to proceed 
at law to affect that eſtate, when the fund itſelf, by which. fati(- 
faction was to be made to the creditors, was taken from the heir 
at law, who was brought before the court in 1 reſpect of his title 
only, not his perſon, 


On the other hand it was ſaid, that the ſenſe: of the court 4 
was, that it was out of its power to take away any remedy from 
1 creditor; to prevent the miſchievous conſequence of one creditor's 
chalking out a method, by which the reſt muſt proceed; for then 
it would be eaſy for the heir at law to ſingle out one creditor, and 
Set him to bring a bill againſt him for that effect. 


LORD 
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The juſtice of the caſe is very clear. It muſt be conſidered: 
what is the rule of proceeding in this court and at law againſt che 
heir, To clear the way it is neceſſary to confider, in what reſpect 
the caſe of an heir at Jaw, charged for a debt of his anceſtor by 


; ſpecialty, 1s like the caſe of proceeding againſt an executor or ad- n 
; miniſtrator: and in what they differ. Ia both caſes the court g 
; The court aims at equality of ſaticfaftion as far as poſſible, In the preſent | | 
aims at # : conſtitution of the law of England, both in this court and courts. 1 

WE? 15 of common law, there is ſome confuſion and inconvenience in re- a 

adminiſtration ſpect of the aon of aſſets. both real and perſonal: and 0 

of aſſets; therefore it has been deſited, that a new proviſion ſhould be made s 

by the legiſlature concerning it, A direction was given to the 7 


' Judges, that a bill ſhould be brought in as to the perſonal aſſets: 
Caf. Tal. and a ſhort bill was brought in upon the caſe of Morrice v. The 
217. Bank of England, but laid aſide from the difficulty, and the time: 
but that equality, as far as it can be brought within. the rules of law 

and equity, is what 1s aimed at. PR 


In what re To conſider in what reſpect they piffer. In reſpe&t of the nature 
—_— and ground of the charge againſt each; which, as to the executor 
againſt heir Or Hminiftcator, is not quite as ſtanding 1 in the place of the teltator + 
for debt of or inteſtate, bot in reſpect of the eſtate come into their hands; and 
anceſtor a- 
grees with therefore the charge is in the detinet only, not the debet. In an ac- 
or differs from jon againſt the heir at law for a debt of OE anceſtor upon ſpecialty, 
3 the ground of the charge 1 is, that he is bound as well as the anceſtor; 
executor or and therefore it is in the debet and detinet, as it would have been 
adminiſtrator. againſt the anceſtor : and the law gives him liberty to diſcharge 
Poſt. bimklf by pleading nothing by deſcent, or but fo much; which plea 
2 v. if found falſe. he is charged as a-perſon bound for the whole debt, 
it he had but one acre : which i is not the cafe of an executor, who is 
charged only for ſo much as comes to we hands, notwithſtanding 


ſuch plea found tulle. 


"Then to conſider in what reſpe& they are like. In aQions at 
law againſt executor or adminiſtrator by feveral creditors, he may 

confeſs judgment, to which he pleaſes, though to one who brought 
his action ſubſequent to the reſt, and may plead that judgment 
againſt the others, and that be hath nothing farther, and fo diſ- 
charge himſelf, Then where one creditor ſues at Jaw, and another 
by bill in equity, the 'executor has then no remedy, though a de- 
cree is obtained here; for he cannot plead that decree at law; be- 
cauſe the court; at law do not give allowance to it. So that though 
the decree is Gotained here firſt, yet the creditor at law may pro- 
2 | ceed 


© 1 
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ceed againſt him, and take the aſſets out of his hands; and the-exe- 
eutor has no other remedy than to bring a bill here ſetting forth that 


decree, and to obtain an injunction againſt that other creditor to ſup- 


port the decree of this court, and to prevent a double charge : du- 
ring the courſe of theſe two cauſes, the executor cannot bring a bill 
for an injunction ; as the court cannot tell which will obtain judg- 
ment firſt; for if the creditor ſuing at law dees, he muſt be firſt ſa- 
tisfied, as he will then gain a preference in courſe of adminiſtration 
both in law and equity. But if the decree is firit obtained, the 
court will then reſtrain; which was the ground of the caſe of Mor- 
rice v. Bank of England : for had not the creditor, who ſued in this 
court, obtained a decree firſt, and the quantum of the demand been 
thereby aſcertained, the court would not have interpoſed by injunc- 
tion againſt-the other creditors as it did ; which was affirmed by the 
Lords, an injunction being the only. method by which the court can 
eſtabliſh its decrees. So if ſeveral creditors proceed in this court for 


ſatisfaction by different bills: the court will not ſtop the ſuit of one, 
| becauſe of the pendency and priority, which may be gained; al- 
though this creates an entanglement and difficulty upon the eſtate. 


Accordingly in ſuch a caſe of five different bills againſt an executor, 
who was ready to adminiſter the aſſets, and applied to the court to 
have them all heard together; for that purpoſe Sir Foſeph Jeky!, 

who was willing to attain that equality, poſtponed the cauſes, which 

order, upon motion to Lord King, was diſcharged ; for that before 

a decree obtained, the proceedings in law or equity could not be 
ſtopped, or the chance prevented of gaining a priority in point of 

payment in the adminiſtration of aſſets : but he did not doubt the 
granting an injunction, if a decree was obtained; becauſe the execu- 
tor could not plead it at law; which is the caſe here. | 


Then conſider, how it it ſtands as to the heir at law ; who is alſo 
deviſee in the will: but that makes no difference; for a deviſe to 
the heir at law is conſidered as land deſcended in this court; and does 
not want the aid of the fatute of Frauds, It is ſaid, that during the 
courſe of the cauſe the heir at law applied for an injunction, which 
was diſſolved : and therefore it would be inconſiſtent in the court to 
grant one now. But there is no inconſiſtency, upon the principle 
of comparing it to the caſe of an executor or adminiſtrator ; becauſe 
it was during the courſe of the cauſes, when there was no ground to 
grant an injunction ; as the judgment at law might be obtained be- 
fore the decree here, and thereby gain a preference. But now the 
court is to ſupport its own juriſdiction, and give the benefit of the 
decree, which is obtained, to the creditors intitled to it, and conſe- 


quently by injunction or order rettrain the others from proceeding at 
law, | | ; | 


Confider it on the common ground of a decree, for ſale for ſatiſ- 


faction of a bond-creditor ; not only where it is in behalt of him- 


Vor. J. | I 11 ſelf 
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ſelf and others, but even where the bill is for ſatisfaction of his own 
| particular debt: the conſtant courſe of the court being to direct an 

account of all the bond-debts of the teſtator or inteſtate, with liberty 
to come for a ſatisfaftion; without which no decree for a ſale can 
| be; foras they have all a lien againſt the heir, who is bound as well 
as the anceſtor, they are all intitled to receive ſatisfaction, and 
might otherwiſe ſue at law notwithſtanding the decree for ſale by 
this court: but it would be very miſchievous, ſhould the court ſuf- 
fer another bond-creditor, who has not obtained judgment, after a 
decree for ſale, to proceed againſt the eſtate: as the effect of a ſale 
could not be had during the continuance of the levari on the judg- 
ment ; which muſt be removed in order to a ſale. The court can- 
not by an order iſſuing out of this decree compel that creditor, who 
has got a legal title in his own right, to join in a ſale, as it may a 
|] truſtee: nor need a new bill be brought to compel him, as it may 
be better done now, and with leſs expence, when all parties are be- 
fore the court. I will give an inſtance, wherein the court would 
| relieve the heir, notwithſtanding the bond-creditor had a clear re- 
medy at law, The //atute has changed the law, not only with re- 
gard to lands deviſed, but lands deſcended: in an action by a bond- 
creditor before the ſtatute, if there was an alienation before the fe: 
of the original writ, riens per deſcent at time of the writ purcha- 
ſed was a defence, and then no ground at law to charge with the va- 
lue; which is altered by the ſtatute. If then the court has decreed 
a fale, in which the heir has joined, and another bond-creditor 
brings an action at law to have ſatisfaction out of it upon his plead- 
ing riens per deſcent, according to that alteration he will be charged 
with the ſum of money, for which the eſtate ſold, he having joined 

in the conveyance : nor would the common law court take notice 
that it was done by ſale of this court: but upon a bill by the heir 
at law, he would have an injunction ; otherwiſe it would be a great 
hardſhip on him ; for after recovery againſt him for the value of the 
lands deſcended, he muſt take his chance, whether the lands de- 
creed to be ſold would ſell for ſo much as he is obliged to pay. 


- 
Ee rat emo 
— et 


Decrees equal But the chief conſideration is the impoſſibility to have a ſatisfac- 


tion, unleſs the court ſupports its decrees ; the principle of which is, 
that the court does not take away the priority of a creditor ; but only 
ſupports its rule, that a decree of this court is equal to a judgment at 
law: and then a preference will be given in priority of time only, 
as in judgments in the courts at law. It is juſt therefore to grant an 
injunction now, and not to put the heir at Jaw to bring a new bill, 
And the court will take notice, that upon that judgment recovered 
this equity ariſes. 1 1 


men 
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| A Man who had a ſon by a former wife, going to marry a 

ſecond with a portion of 260 J. in conſideration thereof 
ſettles 400 l. that if ſhe ſurvived him, or had iſſue by the marriage, 
the heirs or executors of the huſband ſhould after his death pay 
400 /. to truſtees for the benefit of the wife for her life, ard after 
her death for the iſſue of the marriage, together with the ſon by the 
former wife; which ſon happened to be the only ſurviving perſon: 
and his father deviſed all his eſtate to him ſubje& to payment- of 
debts. e . 


be The bill was brought by the father's creditors againſt this deviſee Lands deviſed 
and heir at law; who admitted, there was no freehold, but only ui to 


debts : defeck 


copyhold, lands. | of ſurrender of 
| copyhold ſup- 


The firſt queſtion was, whether a defect of ſurrender ſhould ee 

ſupplied? | : | frecholde 

| Lord Chancellor was of an opinion, it ſhould; to ſupport the in- 

tent of paſſing ſomething : but otherwiſe had there been freehold h 
lands. 1 | e 1 


The ſecond queſtion was, ſuppoſing they paſſed, whether one of 
the creditors to whom the ſon had mortgaged theſe lands, ſhould 
retain them by way of ſecurity for his own debt, as well for the old 
debt as for the money lately advanced ? 1 6 


Lord Chancellor was of opinion, that though the general rule Purchaſer or 
was, that a purchaſer or mortgagee need not ſee to the application . not 
of the money, where no ſchedule of the debts: yet this rule was pflicatien of. 
never carried ſo far as to put it in the power of the deviſee in truſt, the money 
or of the heir at law, who in this court is conſidered as a truſtee, 1 
to favour one creditor; which would be the conſequence, if this ET 
was allowed. All that the court can do for the mortgagee (who is Deviſee in 


not bound by the admiſſion, that there are no freehold lands, and wuſt for pay- 
ment of debts, 


may have that inquired into, if he will) is to allow him the princi- mortgiges the 
pal and intereſt of the money he advanced to the ſon : but as to his eſtate to one 
old debt, he cannot be put in a better condition; but muſt come in * the credi- 
. 3 : 3 : tors, who ſhall 
pari paſſu'with the reſt of the creditors. This is not like the caſe of not retain it 


an executor, who having power to adminiſter the aſſets, and the for his former 
debt, but come 


legal eſtate in him, may ſell a term; the vendee retain it; and this 15 , 
. RE . pari paſſu. 
even to ſatisfy a debt of his own, as was held in Nugent v. Nugent. 
But that is owing to the legal power of an executor over the aſſets; 
upon which the court will not break in; but never held, that if a 
| 9 % deviſes 
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$ deviſee in truſt mortgat ed to a creditor of his own for ſatisfaction or 
q ſecurity of that debt, ſuch mortgagee having notice of the truſt 
| ſhould retain the eſtate againſt the creditors under that truſt: or if 
1 he mortgages with notice by way of ſecuring the debt of the teſtator, 
ö 3 it alters not the caſe; for the eſtate was a ſecurity in the hands of the 
| | truſtee before, andi it only operates to change the courſe; which the 
1 court will not ſuffer the truſtee to do; conſidering it as a fraud, to 
give the n his to one creditor ; which the law has not cſtabliſh- 
ed, nor will this court allow. 


* C. fe. 


Huſband on "Phe | next Lueftion was as to this 400 J. whether the creditors 


2d marriage 
urs might come upon the reverſionary n thereof ? 


pay money in | | 

2 1 — As to which Lord Chancellor ſaid, it was more difficult ; but that 
and afterward It would be going much too far to ſay, that it was ſubject to the de- 
for the iſſue of mands of the creditors, and that the fon was not intitled to the bene- . 


that and a fon fit Of it; for it would make a dangerous precedent to families; par- . 


- 2 1 W 
„ ny 
fs. nA 2364 grow wm TVRExr > on oy AO , 


ER US 


by a former 

wife ; his cre- ticularly to the caſe of wives on a ſecond gb ts 

ditors cannot 

e in 6.8 It was inſiſted on to be 8 with regard to cha ſon : though 


this againſt the 

ſoo, as being not as to the wife and the iſſue of the ſecond marriage, and was 

3 likened to a bond by a father to leave a ſum of money at his death, 
iſpoſition as 

to him. which is a fraud on the cuſtom; and although collaterals have been 


held within a Faden, yet never where creditors were concerned, 


 Lorp CnAnceLLoR. 
This 3 is different from the caſe of a band by a father ; ; for itis a 
contract between the huſband and ſecond wife and her friends: and 
2 Was. 245. ſo far like Oſgood v. Strode: it being provided in the agreement, that 
| the ſon by the former wife ſhould come in for a ſhare; which is a 
bargain, and for valuable conſideration; for had it not been for this 
proviſion, the huſband would not agree to let it go ſo far as 400 J. 
This often happens on the marriage of a widow ; who contracts on a 
ſecond marriage, to make a proviſion out of her own eſtate, after 
her death and the death of her ſecond huſband, for her children by 
a. former; which may be ſaid to be voluntary; yet is reaſonable, 
prudent, and natural; ſeveral] of which have been ſupported in this 
court, as proviſions for the children by the firſt marriage for valua- 
ble conſideration. If the huſband in ſuch caſes dies in life of the 
wife, who dies indebted: the court would not ſuffer her creditors to 
come againſt the children of the firſt marriage, for whom ſhe had 
made this e becauſe it was ee c 


Jackſon 


in the Time of Lord Chancellor Hax DwI CEE. EN 


Jackſon verſus ] ackſon, March 85 1748-9. Caſe 113. 


: Man poſſeſſed of a leaſehold meſſuage or tenement. deviſes it Peviſe of 

« To my wife for ſo many years of the term, as ſhe ſhall 2 
happen to live; ſhe paying the rents, and keeping it in repair: and ion F. for 
after her death, if my ſon R. ſhall be living, then to him for ſo ſo any years, 
many years of the term as he ſhould live: but if he ſhould be living * "a ir 
at the time of the death of my wife, and ſhall then or hereafter have then liviag, 


any iſſue male of his body, then all the right, &c. therein to go to _ 1 
Ke. but if R. ſhould die in life of my wife without leaving iſſue- male, aſter have iC- 
living my fon Villiam, and William ſhould have any iſſue-male, then ſue male, to 
to William, and in like manner over to another ſon. Tem, I give T —— 

| | : 5 : y : otherwiſe 
400. to R. to be paid him at the end of one year next after my over, | 
death; and the further ſum of 100. at the death of his mother: 


5 making his wife executrix and reſiduary legatee. 


Ki. died in life of the wife, leaving a ſon: and the queſtion was, R. dies in liſe 
whether this leaſehold ſhould belong to Villiam by the limitation * ** waged 
over; or to the repreſentative of the wife as part of the reſidue; or 4 hall be 


to the plaintiff, the ſon of R. as repreſentative of his father, or in his conſtrued er - 


own right ; it being indifferent, as he was the only child. | 2 
e IHE 6 | | LE repreſentative 
1 | 5 . 0 | of R. 
Lord CHANCELLOR. ' 9 K 1 (4. Deviſe of 
| | PALF | | 400 J. to 


It is difficult to unravel this will, but clear on the face of it, . on 
that the teſtator did not intend it ſhould go over to the younger andthe further 
branches, unleſs R. the elder died in the life of the wife without ſum of 100 l. 
> i 1 1 at death of his 
jſſue-male; and out of this to make a proviſion for R. and his mother, the 
1 1 | ALE | 100 J. a veſted 
legacy, 


family. n 

The queſtion is, whether the words uſed are capable of a con- 
ſtruction to anſwer this intent? And with ſome liberty, which both 
courts of law and equity have uſed to attain the intent in incorre& 
wills, it may be fully anſwered ; which muſt be by conſtruing and 
(in that clauſe, if R. /bould be living at death of my wife, and ſhould 
then or hereafter, &c.) as if it had been or. The conſequence of 
which would be, that though R. was not then living, yet if he left 
iſſue male, he ſhould take the eſtate abſolutely. 


It is objected, that by this way of conſtruing it, here is a double 
contingency ; and then that R. would have the abſolute intereſt, if 
he was barely alive at death of the wife: but there is no ſuch. in- 
conſiſtency z for in that caſe he would have it only for ſo many 
years, as he ſhould live: but if he had iſſue- male, then abſolutely ; 
and that becauſe the teſtator has ſaid ſo; and the plaintiff mult take 
V K k k this 
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this in right of repreſentative of the father; but r Rl it is a provifon 


tor that bragch of the family. 


As to the! 100 J. legacy, it is plaaly velted, and the time of 
payment only poſtponed ; for the former words, to be paid, muſt 


be carried on; as they would plainly be, if dorged into wy other 


language, 


Caſe 114. Attorney General werſus Day, March 3, 1742-9. 


Where this Obs Elbridge, teig likely to die, made a conveyance of a real , 


court would 


not decree an ĩeſtate for benefit of a charity. Ten days afterwards he makes a 


order made Will; by which he gives 3000/. the exact value of that land, to the 


on the maſters ſame charity; and 2501 to the ſame; and gives the eſtate to Mrs. 
report to be 


ES toe Elbbriage, wife of Thomas Elbridge, and to > Mr. Wainer, 2 tenants 


execution by in common. 
purchaſe of : 


land for a 


n After his death a bill 78 brought for a genital account,” and for | 
3 direction of the court for the ſettlement of John Elbridge's eſtate 
under his will, and a decree for that purpoſe. | The court directed 


the Maſter to receive a ſcheme for carrying it into execution; the 
foundation of part of which was to conſider, in what way the 
money ſhould be laid out, and a perpetual fund created for mainte- 
nmnmance of the charity. The Mafier reported a ſcheme for ſaying 
x out 3ooo/, in the purchaſe of theſe lands; and the 250/. in 


other lands convenient for building the charity ſchool. The caſe 


was ſet down for the charity, to be heard on the matter reſer- 
ved ; and the court made a decretal order, confirming the Ma- 
feer's report; that the ſcheme ſhould be approved of, and the 


other matters therein carried into execution; none of all which 
was oppoſed, but acquieſced under by Thomas Elbridge and his 


wife, who ſurvived him. After her death the preſent information 
was brought in behalf of the charity, together with Mrs, Hort, ad- 
miniſtratrix of the perſonal eſtate of Mrs. _ Elbridge, to have have this 
purchaſe carried. into execution by the aid of this court, againſt the 

deviſee of the heir at law of Mrs. Elbridge, and againſt the infant 
ſon of Mr. Molner, who was now dead, having {ſettled the i 
on himfelf in tail. 


Two general queſtions were made: firſt, whether the parties are 
intitled to carry this purchaſe into execution by the aid of a court 
of equity? Secondly, whether the benefit of carrying it into exe- 
cution iu reſpe& of the purchaſe money, ſhould go to the plaintiff. 


the adminiſtratrix, or to the elenden deviſce of the heir at aw of 
Mrs, mocks oh ? 


5 


2 ²˙ w oa ee: 


in the Fime of Lord Chancellor HaRDWI SEE. 


„ R defendant: The ſpecifick execation of agreements: here is 
not ex debito juſtitiæ, it being diſcretionary : and therefore if ob- 


jections ariſe thereto from circumſtances of hardſhip, though not 


ſtrictly weighed in law or equity, the court ought not to do it. 
Such agreements muſt be final, and no room for repentance”: the 
parties were not bound to this by any act; for then there would be 
ſome declaration in writing that the eſtate ſhould be ſold; whereas 
it reſts fingly on the non- oppoſition to theſe orders. But the whole 
fate of the ortnain act depends on this; as the carrying this into 
execution is contrary to the expreſs proviſion, or at leaſt the general 
intent of the 9 Geo. 2, c. 363 fince which no lands, or money to be 


veſted in lands, can be given to a charity, or land to be ſold and 


turned into money, becauſe of the potlibility of its. being kept ſome 
time in land: as was determined in James v. Lord Weymouth. But 
where an election is given to lay out money in lands or the funds 
for a charity, it may be decreed to be laid out in that which is not 
void; as has been determined by your Lordſhip. By the proviſo in 
the act, the legiflature meant only, that if the money was actually 
paid, and the agreement complete, the accident of the parties death 
fhould not hut it ; but not to conclude an incomplete agreement, as 
this is, the money not being paid. Still all the other restrictions will 

take place on this proviſo; ſo that it muſt be ſealed and deliveted by 
deed indented and inrolled, Sc. But ſuppoſe all this out of the caſe, 
and that at the time of bringing the bill, it was poſſible: there 
are circumſtances now. rendering it impoſlible ; ; for. by the death of 
Mr. Molner, one of the tenants in common, with whom the contract 
-*. for purchaſe was made; it cannot be carried entirely into execution; 
Wen it cannot in part. The tranſaction was joint: they can- 


court cannot in this caſe make any election for the infant; hich | 


is only done where there is an abſolute neceſſity: but if the infant 


dies under age, there are remainders in tail, who ſurely are not 


gen 4 this b f | | 
e 16185 1 11 

For Haintiffs: The method of carrying it: into execution is; 
a the contracting party ſhall be eſteemed in nature of a truſtee ; 
and then his deviſe cannot vary the right. The /tatute does not ab- 
ſolutely prohibit any veſting of money in land for a charity. Much 
has been laid out in mortgages: and yet that would come within 
the words of the act; as in the ſtatute of King William 3. of papiſts, 


who cannot take a mortgage. There is no ſuch rule, that if a con- 
tract cannot be carried into execution in toto, it cannot in part: one 


joint-tenant indeed will not be bound by the contract of the other, 
the right of ſurvivor being prior, nor will the court carry it into 
execution in part : but otherwiſe of tenants in common, who muſt 
| fever in every action, and their contracts are two diſtinct grants; and 


18 one of them is diſabled by * W 2 act, it may be . 
| . "AS 
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as to 5 moiety. This once was money, when the parties themſelves 
were bound: and nothing has ſince happened by death of Wolner 


to change it. | , 


LoxD CHANCELLOR. 


This caſe involves ſeveral material points; ſome of them new; 


and if there were not ſome clear and deciſive in this caſe, I ſhould 
take time to confider of the judgment I am to give. . 


I will fay nothing particular of the ſecond queſtion, being merely 


cConſequential to the determination of the firſt; for there is no caſe, 


Specifick ex- 
ecation Of a- 
greement. 


where the repreſentative of the perſonal eſtate is intitled to claim the 


money, ariſing by ſale of the lands, as perſonal eſtate ; except where 


one or other of the contracting parties in the purchaſe is intitled to 


corry it into execution in a court of equity : for where the court 
holds, it ought not to be executed, there is no converſion of real 
into perſonal in conſideration of the court, upon which that right 


of the executor depends; for if not effeQtually converted into 
money, it muſt be conſidered according to its original nature as + 


real; and the heir at law muſt have the benefit: Whether there 


is any ſuch converſion, depends on there being an effectual agree- 
ment binding on all parties, ſo as under all the circumſtances it 
ought to be carried into execution upon this general principle of 


equity; that what is contracted for valuable conſideration to be 


done, will by the court be conſidered as done; all the conſequences 


ariſing as if it had been ſo, and as if a conveyance had been made 


of the land at the time to the vendee. Put if the circumſtances are 


ſuch, that it cannot now, or ought not to, be carried into execu- 
tion, though once it might, theſe conſequences cannot follow; for 


the court muſt conſider it as land, -and the money as the party's 


own, who was to be the purchaſer. 


The firſt queſtion depends on two conſiderations. Firſt, whe- 
ther all, that paſſed in the life of Thomas Elbridge and his widow, 


amounts to a binding agreement cn thoſe parties for ſale of the 


lands? The ſecond, ſuppoling it ſo, whether the court ought now 
to carry it into execution, becauſe of the intervening circum- 
ſtances ? | | eg | 


As to the firſt, I think it did amount to ſuch an agreement; 
and that if Thomas Elbridge or his wife were now before the court, 
and no change in Wolner's moiety, the court ought to have exe- 
cuted it, notwithſtanding the fatute of frauds ; for though that 
ſtatute has provided that no agreement for the purchaſe of lands 


ſhall be good, unleſs figned by the party to be bound thereby, or 


ſome perſon anthoriſed by him: yet on all the queſtions on that ſta- 
| I 5 5 OE tute 
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tute in this court, the end and purport of making it has been con- Caſ out of 
ſidered, v72. to prevent frauds and perjuries : ſo that any agreement, aa 
in which there is no danger of either, the court has conſidered as out y 
of the ſtatute; upon which there have been many caſes: as in a 
bill by purchaſer of lands againſt the vendor, to carry into execu- 
tion the agreement, though not in writing, nor ſo ſtated by the 
bill : the vendor puts in an anſwer admitting the agreement as ſtated 
In the bill; it takes it entirely out of the miſchief ; and there being 
no danger of perjury, the court would decree it. Then if the 
vendor ſhould die, upon a bill of revivor againſt his heir, I 
ſhould not doubt to decree it: although I know no caſe of it; the 
principle going throughout, and equally binding the repreſentatives, 
Then there are other caſes, well known, taken out of the ſtatute, 
not ſo much on the principle of no danger of perjury, as that the 
ſtatute was not intended to create or protect fraud. As where 
agreements have been carried partly into execution: although a con- 
troverſy might be afterward between the parties as to the terms, yet 
if made out ſatisfactorily to the court, it would be decreed, though 
variety of evidence might be in the caſe; in order that one ſide 
might not take advantage of the ſtatute to be guilty of fraud, the 
court would hold his conſcience bound thereby. But the preſent is 
a judicial ſale of the eſtate, which takes it entirely out of the ſta- 
tute; the order of the court was not interlocutory, but made part 
of the decree ; as it always is on the matter reſerved, though made 
at another day : and it includes as well the carrying the purchaſe 
into execution, as the eſtabliſhment of the charity; amounting to 
a decree for the conveyance of the eſtate on one fide, and payment 
of the money on the other; who might be proſecuted for a con- 
| tempt in not obeying that order. And it is ſtronger than the 
common cafe of purchaſers before the Mafter, who are certainly 
out of the ſtatute : nor ſhould I doubt the carrying into execution 
_ againſt the repreſentative, a purchaſe by a bidder before the Maſter 
without ſubſcribing, after confirmation of the Maſter's report, that 
he was the beſt purchaſer ; the judgment of the court taking it out | 
of the ſtatute. But even in common caſes this queſtion may ariſe : 
as if the authority of an agent, who ſubſcribed for the bidder, 
not being admitted, cannot be proved. Yet if the Maſter's report 
could be confirmed, it ſhould be carried into execution, unleſs ſome 
fraud; for this is all excluſive of any defence, that may ſtill be ſet 
up on the other ſide. | | 


But the material conſideration is the next, Whether, as cir- 
cumſtances now ſtand, conſidering the events and alteration of 
rights thereby, the court ought to carry it into execution? The 

eneral rule certainly is, that this is diſcretionary in the court, but 
will not hold in the preſent ; for that is generally in caſes, where 

there may be an election of two remedies, by coming here for a 

FOE Þ e ſpecifick 
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ſpecifick performance, -or by action at law: whereas here chere can 


be no remedy at law; all ariſing under the acts of this court, from 
that order amounting to a decree. So that if this court does not 
carry it into execution, it cannot be at all: yet whether other re- 


medy or not; if there are ſtrong and material objections againſt it, 
the court ought not to do it. 


As to the firſt objection: I cannot ſay this is ſtrictly contrary to 


the proviſion of the ꝙ Geo, 2. called the mortmain act. The firſt 


clauſe of which was intended to relate to gifts or conveyances to a 


charity by way of donation. And it 1s plain, that the legiſlature 


did not intend abſolutely to forbid all kind of. purchaſes of lands 


for the benefit of a charity; but has put them under ſome reſtric- 


tions. The proviſo was inſerted in the Houſe of Lords, upon mention 


of the caſe of the charity of Queen Anne's bounty; ; which could not 


otherwiſe have gone on: as the method of executing it is, that the 


money ariſing of that fund is laid out in purchaſe of real eſtate for 
the augmentation of poor vicarages. Another conſideration was, that 


this was not intended to prevent the execution of charities already 
eſtabliſhed; in ſeveral of which the funds are veſted in truſtees with 
intent to lay out in lands: particularly Do&or Ratchf 's charity : 


but to leave them open, reftraining the increaſe of ſuch donations in 


Futuro ; that it ſhould not be in the power of any perſon, or of a 
court of equity, to direct ſubſequent gifts of money to a charity to 


be laid out in land; for if that was their meaning, they might as well 
have rejected the whole bill; as the conſequence would be, that a 
perſon might leave 3000 J. to his executors, who might bring a bill 


in equity, praying a decree for laying it out in lands: Yet in this 
very clauſe, relating to purchaſes, it might be conſidered how far 


they are taken out of the ſtatute. The meaning was, that where ſuch 
purchaſes are made, they ſhould not be left precarious in point of 
time: ſo that though the party ſhould happen to die within the 


twelve or fix months, yet the perſon, who paid the money, ſhould 


not loſe his purchaſe, or be put to riſk the recovery of it back, as 


there might not be aſſets, or ſtocks might fall. But then the mo- 
ney muſt be actually paid; in which caſe I doubt, whether the other 


reſtrictions, excluſive of the limitation in point of time in life of the 


party, will take place on this proviſo, and am rather of a different 
opinion; for ſometimes the money is paid on articles before a per- 
fect conveyance ; and then it would be ſufficiently taken out of the 
act, notwithſtanding the circumſtance of deed indented and inrolled, 


is not complied with; the intention of the act being complied with 


by the actual payment and converfion made of one kind of eſtate 


into another. But in the preſent caſe the money has not been paid. 


But ſuppoſing this doubtful : conſider whether it would not be 
contrary to the true intent and princioles of the *F > Had this mat- 
I er 
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ter been fully entered into at the making that order, as it is now, 
I think I ſhould not have made it: but it paſſed ſub filentio then; 
the parties agreeing; and the objections not being laid before the 
court. There is ſomething in this caſe, which may lay a great 
opening to evade the act; although Fohn Elbridge might not have 
intended any ſuch fraud: but if ſuch a precedent were made, it 
would be followed by a perſon, who, knowing if he died within a 
year after the conveyance, the act would make it void, gives the 
exact value thereof in money the ſame way, and then the one to be 
laid out in purchaſe of the other. The teſtator's intent makes it 
worſe, and creates a reaſon againſt it: this though mentioned as a 
barbarous act, is quite otherwiſe, far from being a prohibition of 
charitable foundations, it only reſtrains this method ; leaving the 
diſpoſition of perſonal property thereto free. The particular views 9 Co. 2. 36. 
of the legiſlature were two: firſt. to prevent the locking up land 5 Pau 
and real property from being aliened ; which is made the title of pg. ; 
the act: the ſecond, to prevent perſons in their laſt moments from 
being impoſed on to give away their real eſtates from their families. 
The preſent caſe does not relate to the latter view; although that 
was a very wiſe one; for by that means, in times of popery, the 
olergy got almoſt half the real property of the Kingdom into their 
hands, and indeed I wonder they did not get the reſt : as people 
thought they thereby purchaſed heaven. But it is ſo far from being 
charity or piety, that it is rather a monument of impiety, and of the 
vanity of the founders. As to the other view, it is of the laſt con- 
| ſequence to a trading kingdom; to which the locking up of lands 
is a great diſcouragement. This indeed has not ſo much relation 
to the ſtatutes of mortmarn, as is thought; which had another view, 
vi. of ſervices of the crown: and therefore the reaſoning producing 
this act is mere like the political reaſoning relating to the ſtatute of 
Weſtminſter 2. of intails. Then it would be inconſiſtent with that 
view of the legiſlature, if this court ſhould decree this order, made 
on the Maſter's report (which would not have been made had it 
then been fully conſidered) to be carried into execution in the pur 
chaſe of land; as it would be attended with all the bad conſequences 
of ſuch a deviſe of land. Where ſuch charity is created de novo, the 
better rule is to hold it to be laid out in ſome perſonal property; for 
which the funds are convenient; affording commonly a better and 
readier income than land : and it is worth obſerving, how early laws 
were made to prevent the miſchief of ortmain, vis. about the third 
century, by one of the firſt Chriſtian Emperors. | 


But upon the next objection there are reaſons, why it cannot be 
done, ſuppoſing the reſt out of the caſe; as things now ſtand, it 
cannot be executed entirely, and then not at all. For upon Molner's 
death, his part is gone over to his iſſue in tail, an infant; againſt 
whom the court cannot decrec it: as it is admitted, the court 

could 
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could not, if he was of full age; becauſe it has been determined, 


that on a bill to carry into execution a contract for the purchaſe of 


lands in the life of tenant in tail, the court would decree him to 


execute it and to ſuffer a recovery. But if he will not, chuſing to 


lie all his life in priſon, as Mr. Savil did, the court cannot carry 


it into execution againſt the iſſue in tail, "claiming paramount per 
Formam Doni, Tt is admitted, that if the bill was on the other 
fide by the preſent defendant or ſurviving tenant in common, for 
an execution as to a moiety, the court would not execute it againſt 
the purchaſer ; becauſe it is different from what was contracted for: 
as his meaning might be to have the entire eſtate : and the court pre- 
tends to decree in ſpecie only; which the decreeing half would not 
be. On the other hand; if on the death of one of the tenants in 


common, who contracted for a ſale of the eſtate, the purchaſer, 
brings a bill againſt the ſarvivor, deſiring to take a mojety of the 


eſtate only, the intereſt in the money being divided by the intereſt, 


in the eſtate, I ſhould think (though I give no abſolute opinion as 
to that) in the caſe of a common perſon he might have a convey- 
ance of a moiety from the ſurvivor, although the contract cannot 
be executed againſt the heir of the other. But this is not the caſe 


of a private perſon, but of a charity ; for which the court muſt 
judge, and will not decree the money to be laid out in the purchaſe 


of an undivided moiety of an eſtate ; obliging the charity to become 


tenant in common with a private perſon; whereas the reaſons for 


laying it out were to have it entire : nor is any eſtate ſo inconvenient 


or intangled as this, which would not be for the benefit of the 


charity. Peſides the information is to carry this ſcheme into exe- 


cution ; which would not be done by ſuch a decree. 


As to the queſtion between the repreſentative of the real and 
perſonal eſtate, it is but a conſequence of the other point: and as 


. this cannot be carried into execution, or conſidered as done, the 
plaintiff Hort has no right: but the heir at law muſt have it as 


land. 


But there is another way of attaining this, viz. by a private act 
of parliament, enabling the infant to convey; for there have been 


ſeveral caſes, where if clearly for the benefit of the infant, acts of 


parliament have been made for carrying the contract of the 
anceſtor into execution; which would deliver me from all my 
difficulties: as the parties would then have the opinion of the 
legiſlature upon both points. And if they have any ſuch thoughts, 


it ſhall ſtand over; otherwiſe the bill ſhall be diſmiſſed without 


coſts, cven againſt the infant, whom it was 5 proper to bring belore 
the court. | | 


Attorney 
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—_ General verſus Andrews, March 9, 1748-9. Caſe 115. 


R. We flon before the late ſtatute of mortmain, made his will : 
and among other things gave all his copyhold lands what- 
ſoever and whereſoever, which are or ſhall be purchaſed by him 
hereafter, or by any other by his direction to a charity. 


"ty had ſome copy hold ſurrendered to the uſe of his will, and I cites 
copyhold not ſurrendered ; and an information Was brought for the 
charity. 


LoRD CHANCELLOR, 


The extent of the deſcription ſufficiently ſhews the intent to be, 
that the copyhold not ſurrendered ſhould be compriſed, as well as 
thoſe which were: and certainly the court would ſupply the defect 
of a ſurrender in ſuch a deviſe as this, in favour of a T child, 
beſide the paſſing thoſe ſurrendered. 


The next conſideration is, whether it can FR effect in point of 
law ? To which there are two objections; upon the ſtatute of Jaws 
am upon the late mortmain act? ä 


45 to the latter, t to lay it out of hs caſe, noewithilzading the pre- 
amble of that ſtatute, taking notice of ſuch diſpoſitions, as contrary . 
to the publick benefit ; I muſt lay down the ſame rules in this caſe, 
as if no ſuch act had been made; becauſe this will was made be- 
fore the day, on which the act took place: and all the caſes ariſing 
before, muſt be left on the ſame rules of law and equity; other- 
wiſe it would cauſe great confuſton, if thoſe wills and ſettlements 
made before, ſhould be conſtrued in a different way by reaſon of the 
| ſtatute, though not affected by the flatute, _ EET 


The queſtion upon the fatute of frauds is, whether the deviſe of 
theſe unſurrendered copyholds lands be good, notwithſtanding that 
ſtatute? In Tuffnel v. Page, April 1740, 2 Wms. 202, ceftuy que truſt 
of copyhold lands devifed it without any ſurrender to the uſe of his 
will; and the queſtion was, whether the court would make that good, 
the will having no witneſs at all : and it was held ſufficient to pa 1 
the truſt, on the foundation of their being former determinations ; — to 
holding that a deviſe of a copyhold, ſurrendered to the uſe of a will, uſe of a will, 
by a will executed in the preſence of one or two witneſſes only was * 
good: the eſtate paſſing by the ſurrender, of which the will only di- any wines 
rected the uſes; which ſhewed, that copyhold lands were determined Þ*!d good. 
to be out of the ſtatute of frauds ; ; ſtanding on the ſtatute of H. 8. 5 
which paſſes lands by will in wsiting, though no witnefs at all]; uſe of the will 
of which there are ſeveral caſes by Lord Cole: as of a will wrote, . ary 


A M m m and good, 
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notwithſtand- and not finiſhed ; which was good for ſo much. Then there was no 


offends, d. more ground of law to exclude a will without any witneſs at all, 


moünting toa than a will without three witneſſes. Perhaps if thoſe determina- 
dire&ion to tions were now originally to be conſidered, courts of law and equity 


he heir t 
TD would not have gone ſo far; and it may be wiſhed, it was altered, 


der: but it is as it is ſubject to the e inconvenience as a deviſe of freehold £ 


= at lands. But I cannot ſet up fanciful diſtinctions; nor does that be- 


pointment by ing the caſe of a truſt make any alteration. Here the teſtator was 


43 EA. under ſeiſed himſelf : might have ſurrendered, and has not. The legal 


which a de- 


viſe of lands eſtate cannot paſs ; the queſtion is, whether it does not amount to 


ia tail, though à direction to the heir at law to make a ſurrender to the uſe of that 
3 5 will; and on the foundation of copyhold lands not being within the 
* ſtatute of frauds, but ſtanding o on the foot of the ſtatute of H. 8. | 


I am of opinion it does, 


But this is a diſtinc point; from the ſupplying : a defect of ſur- 


render to the uſe of a will for a child: for which the aid of a 
court of equity is wanting to compel ſuch ſurrender : this being a 


deviſe to a charitable uſe, which will be made good by way of ap- 


pointment, by the very ſtrong and general words of 43 Eliz. For 
why not as well as the want of ſuffering a common recovery of 


lands in tail given to a charity? Which, if not ſo expreſsly deter- 


mined, has been allowed by the court, and argued from; the ap- 


pointment ſtanding in the place of a recovery ; not requiring the co- 
ming here, to compel the iſſue in tail to ſuffer a recovery. Conſequently 
here is no ſurrender wanting, as there is where the ſtatute of chari- 


table uſes does not interpoſe: as in a deviſe to a younger child, who 
muſt come here for a decree to have it ſupplied. Nor will I make a 
decree for it; but will decree, that the truſtees for the charity be 


admitted. 


Caſe 116. Goodwyn verſus Goodwyn, March 1 1, 1748-9. 
7. Framingham, having uſed ame introductory words in his 


will, ſhewing an intention to diſpoſe of his whole eſtate, and to 


leave no part to deſcend ; gives all his meſſuages, lands, tenements, 
and hereditaments whatſoever in Norfolk to his wife for life, if ſhe 
ſhould ſo long continue a widow ; and after her death to his daugh- 


ter Joan, wife of Sir Peter Seaman, for and during her life, and af- 


terward to her children ; to be equally divided among them ſhare 
and ſhare alike ; and for want of ſuch children, to — right heir oi on 
the tide. of the Framinghams. | DS 285 


Lady Seaman had three children - a ſon Thomas, and two 
daughters; Jane, married to Sir Henry OR, and Elizabeth 


married to.Goodwyn, 


Sir 


in the Time of Lord Chancellor Harpwickr. 


Sir Peter Seaman by will gave 4000 J. portion to his daughter 
7 annexing a condition thereto, that when ſhe arrived at full 
age, ſhe (ſhould releaſe to her brother Thomas all her intereſt and ſhate 
under the will of Henry W 


| Thomas by his will gave to his ſiſter Elizabeth all his eſtates i in A. 
in Norfolk, now in the occupation of B. C. and D. 


The firſt queſtion aroſe on the demand of Elizabeth, for an ac- 
count of one third part of the rents and profits of the freehold and 
gopyhold eſtate in Norfo/k accruing from the death of Lady Seaman 
to the death of Thomas, vi. whether the copyhold, being ſurren- 
dered to the uſe of Henry Framingham's will, was OPTI in 
the general words thereof! ? 


Lord Chancellor was of an opinion, that the copyhold lands were Where copy- 
compriſed from the plain intent to paſs them: although there are 2 
ſeveral caſes, that a deviſe in general words of all lands and tenements ole of the will 

will not compriſe copyhold lands, which are not ſurrendered to the pals by — 

uſe of the will, fo as to ſhew an intent to compriſe them. And ergff. 
where the intention of the teſtator of raiſing portions or payment 

of debts may be anſwered by frechold lands, the court will not 

ſuppoſe, he intended to paſs the copyhold: and although ſurten- 

dered, yet if the words are not ſufficient to take them in, they 

will not paſs. But here they are ſufficient and the ſurrender effec- 

tuates that intent; which appeared alſo to be, that 4/ his eſtate and 

| Intereſt ſhould paſs; upon which the court has in ſeveral caſes laid 2 4 

great weight. As by Lord Talbot in Bbetſon v. Beckwith. The ductory words 

| conſequence of their paſſing is, that Lady Seaman took only ſuch of a will 
eſtates, as were given by the will; and any admiſſion of hers, as **vins.in- 


dif] 
being heir at law to Henry Framingham, could prejudice no other of all. m 


| perſon” s right. 


Then ſuppoſing them to paſs; the next queſtion was, what in- 
tereſt, after the eſtate for life of Lady Seaman, Elizabeth had, who 
was not then born ? 


LorD CHANCELLOR. 


That will not vary the caſe; for wherever theſe is a remainder 
to children by a ſettlement or will, it is not material whether they 
are then alive or not; for it will veſt in different parts and propor- 
tions, as they come in ee. Then the conſequence of the firſt opi- 
nion is, that Eligabetb was intitled to one third of the profits to 
the death of Thomas: and as to the intereſt: theſe ſeveral children 
took under this deviſe, it clearly is as tenants in common for their 
lives only ; remainder over to the heir on the fide of the Framing- 
hams and this according to Wild's caſe, which is in the ſame man- 
ner; only Hats is ſtronger ; as chilaren can be only a deſcription of 


their | 
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their perſons; and there being no words of limitation, it cannot be 
carried further than for life, 5 = 


The next queſtion was, upon the demand by Elzabeth, of the 
whole profits of this eſtate from the death of Thomas to this time, 
which depended on the wills of Sir Peter and of Thomas Seaman. 
Firſt, whether under Sir Peter's will Thomas became intitled to that 
one third belonging to Lady Neltborp for her life, as one of the chil- 


dren of Lady Seaman, by the condition annexed to her portion ? vv 

ee la- Lord Chancellor was clearly of opinion, that he was; for | VU 
part of the portion having been received, it was a ſubmiſſion to the 5 

will ; nor could ſhe claim both, or be now at liberty to reſort back I 

to the copyhold eſtate: and ſo it would be according to Neys v. 3 


Mordaunt, ſuppoſing it had not been annexed by way of condition. 


Then the queſtion was, whether it paſſed by the will of Thomas 
to his ſiſter E/:2abeth; there being no ſurrender to uſe of his will? 


 LorRD CHANCELLOR. 


Pefect of fur- According to the common rule, it could not: nor would the 
1 court ſupply the defect of ſurrender; it being from a brother to a 
for wife or ſiſter. The court has refuſed it even in the caſe of a grandchild; 
child. and only does it for a wife or child. But it depends on Lady Nel- 
thorp's taking freehold lands under the will of Thomas : and the 
maſter muſt ſee, what is moſt for the benefit of infant children 
of Lady Nelthorp to claim by. ne ora oe 


But ſuppoſing the copyhold to paſs by the will to Elizabeth: 
the queſtion is, for what eſtate and intereſt ? It being inſiſted, that 
it paſſes in fee by force of the words all my fates: but of that 1 
very much doubt. There are ſeveral caſes on this head; and the 
general rule is, that the word gate includes not only the lands, or 
3 thing which is the ſubject of the deviſe, but alſo the eſtate or in- 
tereſt therein. As in the caſe of the Counteſs of Bridgwater v. 
Eq. Ab. 178. Duke of Bolton. But that caſe was, where the word ate was 
| uſed generally, all ny eftate real and perſonal : here the word efta:e 
is limited in point of place: and though later caſes, as Tufnell 
April 1740. v. Page, and Berry v. Edgeworth, have gone farther than the Duke 
r 755 of Bolton's; and have held that by deviſe of all my eſtate in or at 
Efate, hen ſuch a place (between which words 272 or at an idle diſtinction has 
uſed general been made) not only the lands themſelves, but all the intereſt there. 
3 paſſes, and fo in 2 Lev. 92, by all my tenant right eftate ; yet there 
or thing, but is no caſe where it has been ſo held, where there is a farther deſcrip- 
alſo the eſtate tion, as here, in lb occupation of particular tenants. The objeciion 
if _ o is, that this deſcription confines it to the lands themſelves ; and 
| TE» „ .-.--- certainly - 
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certainly nothing was in the occupation of theſe tenants but the lands fuch a place 


themſelves, and nothing of the intereſt or fee which was in the teſ- ;;, * 
tator. Vet the anſwer given to this deſerves conſideration: that added in the 
where the deſcription has been by the locality, it has been held both occupation of 
in law and equity to compriſe the intereſt ; and there is no reaſon ns, ? 
why the other words, in the occupation, Sc. ſhould reſtrain it more 
than the locality, which will not. But though the eſtate and in- 
tereſt in lands is not ſtrictly local; yet is it attendant on a thing 
Which is local. But this is alſo efazes in the plural number, which 
in common parlance means a deſcription of the lands. As this cafe 
| therefore is particular and new, and none have gone fo far, I will 

give no opinion now: but if it be material to the parties, will 

make a caſe of it, or put it in ſome further method of being con- 
ſidered. | 1 ES 


Taylor ver/us Philips, April 13, 1749. Caſe 117. 


Woman, ſeiſed of copyhold lands, marries: and during co- Feme covert 
verture, without her huſband's joining, but in his preſence, ſur- Binds joining 
rendered to the uſe of her will, or writing in nature of an appoint- ; 


ment or will; and deviſes it to thedefendant Sir Nathaniel Eduards. 1 
| | | „ | ers her co- 
tyhold to uſe 


It was argued, that a ſurrender by a feme covert without the of her will or 

huſband is void; as a fine is without his concurrence: and then his ®PPpptment, 
. 2 . and deviſes it. 

preſence or conſent in pars will not make it good. Then ſucha ſur- Q. whether 

render will not enable her to make an appointment or will: all good? 

ſuch wills are appointments, and the reaſon that copyhold is not 

within the ſtatute of frauds is, becauſe it paſſes by the ſurrender, 

not the will: and it muſt be pleaded as a ſurrender, Subſequent 

marriage is a revocation of a ſurrender made before, and puts her 

under a diſability to make an appointment. It was ſo held in C. B. 

at the ſittings after Mich. T. 1747: and the heir at law recovered 

_ againſt the deviſe of the wife, | 


For the deviſee. This ſerrender is ambulatory, as the will itfclf 
is, and paſſes no intereſt, at the time it is made; and not like a 

ſarrender to the uſe of another perſon, which takes effect immedi- 
ately, and cannot be revoked, Nor does any thing paſs from the 
huſband; it being claimed merely under the intereſt of the wife, 
and after her death, If a wife levies a fine of her own lands, and 
the huſband makes no declaration againſt that during his life (as he 
may thereby avoid it) it will be good againſt her heirs, and bind 
them. 10 Co, 43. Bro. 77. This is good as an appointment, which 
a feme covert may make; but it would have been good as a will, 
although thoſe words of appointment had not been added; for which 
there is a ſtrong caſe in the Houſe of Lords, | 
Vor. 1. Nun LoxD 
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Lord CHANCELLOR. 


That was another point. I am doubtful about this, abſtracted. 
from the cuſtom, how far this can be a good ſurrender to the uſe - 
of the will, The perſon muſt take the lands by the ſurrender; of 


which the inſtrument of appointment only directs the uſes; becauſe 
he muſt come in under the eſtate of the lord, and by that me- 
dium, It makes no difference, that this paſſes no intereſt at the 


making; becauſe there muſt be a ſurrender of the eſtate into 


the hands of the lord to make it take effect immediately or in 
futuro by the appointment to be made. It is not material, whe- 
ther the uſes are to ariſe immediately or by ſubſequent act of appoint- 


ment; for it muſt be by the ſurrender: and in order to that, the 


eſtate.muſt paſs into the hands of the lord ; through which it muft 


be taken. The queſtion then is, whether the wife can ſurrender that 


eſtate into the hands of the lord, ſo as to make it effectual? A fine 
differs from the caſe of a ſurrender; for that will be good againft 
Fine by feme the heir by eſtoppel, although it paſſes no eſtate at all: but if a ſur- 


| covert good render is not good, there will be no eſtoppel, and no eſtate can paſs 


againſt her 


heir by eſtop- into the hands of the lord. If the fact concerning the cuſtom of 
pel. the ſurrender was before me, I might make a caſe of it; but as it is 


not, it muſt be tried: but the frame of the ſurrender creates a pro- 
bability that there may be ſuch a ſurrender; otherwiſe it is ſtrange 
that the ſteward ſhould take it, when the huſband was preſent. 


Caſe 119, Ayres verſus Willis, April 13, 1749. 
. e Es 
De 24; tha A Man by his will, taking no notice of his wife's right to 


„ dower, makes a proviſion for her out of the perſonal e- 


bis wife, bars ſtate by way of reſidue. 
not her claim 8 
to dower. 


Lord CHANCELLOR. 


No caſe to that purpoſe, This differs greatly from Noys v. Mor- 
daunt and the ſeveral other caſes; ſince which the rule has been, that 
if a proviſion (even perſonal according to latter determinations) is 
made for a child, whoſe eſtate by the ſame will is deviſed away, if 
he claims under the will, he cannot have the other; but here by 
the claim of dower the wife does not break in on the will; and this 
is the ſtronger, as it is only a reſidue, which accidental benefit he 

might intend, ſhe ſhould have as well as dower. . 


Soppoſe 


This was inſiſted upon to be an implication to bar her of dower. 
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| Suppoſe a child is intitled to a rent-charge or ſuch an intereſt Legacy by a 
out of a real eſtate belonging to his father, who makes a proviſion * 4 
for him by legacy or portion, and deviſes chat real eſtate to another to a rent- 
child, without taking notice of the rent-charge: that child is in- © charge out of 
titled to the rent-charge, as the father did not ſhew any intent to Ying — 
exclude it; for that does not defeat the Grin ; which the court ther, the child 


| ſill intitled to 
will not ſuffer. | _ the rent- 


charge. 


nes verſus Goodinge, April 24, 1 749. caſe 119. 


' Man deviſed a legacy to ſuch of his neareſt relations, as his ex- where parol 


ecutors ond think poor, and objects of charity. evidence ad- 
mitted in caſe 


For the plaintiff was cited Attorney General v. Buckland, Tune, 9 5 


1742. where his Lordſhip held, that if the word relations only was 
in a will, it ſhould be confined to the rule of the ſtatute of diſtri- 
_ bution; bat not where there was the addition of poor, Sc. And 
evidence was offered to be read of the teſtator's intention not to con- 
fine it, for that though parol evidence will not be admitted in many 
caſes, as to increaſe a legacy, Sc. yet it may to prove the circum- 
5 ſtances or ſituation of the teſtator, his eftate, or way of thinking. 


' Bat Lord Chancether would not ſuffer it; for though it has been al- 
lowed to aſcertain the perſon or thing, as where two were of the ſame 
name; yet not to ſhew that the teſtator meant to uſe general words 
in this or that particular ſenſe: nor can it be read to ſhew that the 
teſtator was offended with any one, and faid, he ſhould not be in- 
cluded in the number of relations. 5 


„Reine was then allah of the teſtator's having. poor relations 
in Salep, and that he knew thereof: to which was objected the 
rule by Holt C. J. in Cole v. Rawlinſon, that the intention of the gal. 234. 
teſtator is not to be collected from collateral and foreign circum- CS: 

ſtances. - ; 


That rule is laid down much too large by Holt; for in ſeveral 

caſes it is admitted; that it muſt be allowed, viz. where the 
deſcription or thing is uncertain (not only where two of the ſame 

name) it muſt be admitted to few, that the teſtator knew ſuch a Deviſe to his 
perſon: as where the teſtator deſcribed a legatee by a wrong name, adh poor 
which ſhe never bore, parol evidence was allowed by the Maſter of 5 ee 
the Rolls to ſhew, that the teſtator knew ſuch a perſon, and uſed to admitted to 
call her by a nick name. Although parol evidence cannot be read um 2 
to improve inſtructions of the teſtator, after the will is reduced into he had ſuch in 


I writing, Salop, but no 
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farther: not writing, or declarations, whom he meant by the written words of 
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4 
* the will: yet that is different from reading it to prove, that the teſta- 1 
inſtructions tor knew he had ſuch relations: to eſtabliſh which fact it may be 
e e mne read; but not to go any farther. And though this is a nice diſtince- 
00 yet is it a diſtinction in the reaſon of the thing; nor can any miſ- 


of the will. . chief ariſe from admitting it. 


| It being read, Lord Chancellor ſaid it ſignified nothing; for that 
the plaintiffs could not be let in without reject ing the word neareſt; 
to which it tended by ſuch a conſtruction as it would extend to the 
moſt remote relations. And the bill was diſmiſſed. . 
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Caſe 120. ; King verſus Philips, May I749. 


IN this cauſe the queſtion was, whether the plaintiff could take as 
a creditor under articles, and alſo as legatee under a will? it be- 
ing urged for the defendant; that the legacy was of equal value with 
the whole perſonal eſtate ; which would defeat the intention of 
the teſtator of giving any thing to the other legatees. | 


Lord CHANCELLOR. 


Account di- This legacy being ſo near in value to the perſonal eſtate, that it 
__ po, will defeat the reſt, I will do what Lord Teferies and Lord Cowper 
eftateat have done in ſuch a caſe: direct an account to be taken of the 
making the value of the perſonal eſtate at the teſtator's death, and at the making 


will and bY the will; which fact may give ſome light as to the intent, and is a 


death: one le- 


gacy being ſo, fact neceſſary to be known, before I determine it. But if the per- 
neario valueas ſonal eſtate had been fo large, that this legacy would only occaſion 
that it would | : . „ : 
defeat the an abatement in proportion of the reſt, it may be otherwiſe; for 
reſt. Other- though the law leans againſt double proviſions, yet when it comes 


rang ola to be a queſtion between a child and other legatees or collateral re- 


 Goned only a- lations, that does not weigh much. 


batement in | 

proportion, 1 | . 8 e 2 
Caſe 121. Sayer verſus Pierce, May 1, 1749. 

Account of "HE bill was for an account of coals dug: and to aſcertain 
13 the boundaries between the plaintiff's and defendant's leaſe of 


creed without a colliery. 


 thewing poſ- 


1 It ſtood on two ſoundations of right: firſt a leaſe by the late Biſhop 
liberty to of Durham to the plaintiff's father: but under that, no poſſeſſion 
bring ejed&- was gained by the leſſce; who only came upon the place, and for- 
bid the defendant from working therein. Secondly, a leaſe by 
the preſent Biſhop on the expiration of the former; which leaſe 

! . 1 N 15 ſtil! 
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ſtill exiſted: but not even ſo much was done by the preſent plain- 1 
tiff towards gaining poſſeſſion, as by the former leſſee. | 


— 
-— ——— , ej — ———— ů —³˙ ̃ 


LoRD CHANCELLOR. 


Can ] decree an account of the profits of a colliery for a perſon, 
who does not do ſome act to ſhew poſſeſſion ? without this, neither 
an action at law or bill in equity, can be maintained for the rents | 
of an eſtate, whether land or a colliery ; there not being a title to | 
receive them till poſſeſſion. The defendant having got poſſeſſion, | 
the leſſee's plain remedy was, as the mines were open, to have | 
brought an ejectment; in which a recovery would have extended 
to the whole, and no need to bring other ejectments. The only 
ground for relief is from the confuſion of boundaries; to aſcertain 
which ſtill ſomething muſt be done by the court after the ejectment: 
and then it will be neceſſary for the plaintiff to reſort back to the 
court. All I can do is, to retain the bill for a year, with liberty to 
the plaintiff to bring an ejectment. | 
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For defendant it was inſiſted, that the bill ought to be diſmiſſed 
entirely; the plaintiff not having a certain right in law. In Stricf- ö 
land's caſe a bill was brought againſt one tenant, for pulling down | 
an incloſure: the court diſmiſſed it with coſts, and would not re- 
tain it, or try a legal title, which ought to be aſcertained. at law: 
although there was a ſtrong reaſon for it, as the court leans againſt 
pulling down incloſures: but if there was no entry, leſſee for years 

(according to Plowden) can no more bring an ejectment, than an 
action for the meſne profits. 


For plaintiff: Where the aſſiſtance of this court is neceſſary to 
a trial, the plaintiff 's proper way is by a bill here, and not firſt to 
ſue at law, So whenever the party muſt have relief conſequential _ 
upon a legal title, as if he wants a perpetual injunction, or delivery 
of title deeds, the legal title maſt be eſtabliſhed under the authority 
of this court, or all other actions before are nugatory : ſo in caſe 
of a will, which is a legal right; and yet any conſequential equi- 
table queſtions are tried under the direction of this court, and no 
occaſion to bring an ejectment firſt. Where matter of law is joined 
to equitable relief, this court takes juriſdiction of the whole; as if 1 
plaintiff is intitled to a diſcovery of aſſets, ſo that it js neceſſary to | 
come here, this will not be a handmaid to other courts: it is not | 
proper to come here barely for a ſatisfaction of waſte, as a bill | 
ſingly for cutting down timber; but otherwiſe if alſo to refrain | 
farther cutting. Actual entry makes no difference; it not being 1 
neceſſary to give all that right which leſſee for years could convey. - 
It has been held not neceflary unleſs to avoid a fine; and that con- 
feſſi n of leaſe, entry and ouſter, did not confeſs actual entry, where | 
material : but if neceſſary, that of itſelf is ſufficient ground to come | 
Vor .. | Ooo | here 
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here for relief, as formerly it was for legatee to get conſent of an 
executor : for without leave, entry into the mine cannot be; and 
entry on the land ſignifies nothing. . Bo 


" IS - ; 
LE ood twill: Hh. 


Lorp CHANCELLOR, 


It is very clear, that the utmoſt I can do is, what was before men- 
tioned, This is not a caſe, in which the plaintiff wants the aſſiſt- 
ance of this court in order to try a title; there being no deeds or 
writings in cuſtody of defendant ; in which caſe it would be incon- 

| ſiſtent to bring an ejectment firſt, without the aid of this court. It 
is difficult to go through with an action at law in caſe of an account 
of the profits of coal mines; and therefore this court would go far- 
ther than in other caſes. But it is the ſame as a bill for an account 
of rents and profits of an eſtate, which cannot be maintained merely 
on a legal title, unleſs infancy or ſomething in the way, ſo that no 
recovery can be maintained without it. Any difficulty from the 
mines being unopened is out of the caſe; the firſt complaint of the 
bill being to the contrary. The queſtion is not, whether actual 
entry is neceſſary; and I deny, that without that an ejectment can- 
not be brought; for the common rule obliging the defendant to 
confeſs leaſe, &c. is in law ſufficient to ſupport that. An ejectment 
therefore would properly have determined the right; and had it been 
: merely on the account of the profits, the bill muſt be dilmiſſed: but 
being to aſcertain the boundaries, the plaintiff may, if he recovers, 
want that relief; and then if leave be given to bring an ejectment 
abſtracted from the direction of this court, he muſt bring a new 
bill: and ſhould it be diſmiſſed entirely, he would be deprived of an 
injunction, if wanted. BE 1 | 
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Caſe 122. Cookes verſus Hellier, May 3, 1749. 


IR Thomas Cookes deviſed a copyhold, among other eſtates, to | 
his heir at law Sir Thomas Swynfen for life, with remainders 
over; making him alſo executor and reſiduary legatee of a large 
erſonal eſtate. The copyhold did not appear to be ſurrendered to 
the uſe of the will. Sir Thomas Swynfen took a new infranchiſe- 
maent of the eſtate from the Earl of Plymouth lord of the manor ; in 
7 | which he recited himſelf to be executor and deviſee of Sir Thomas 
Cookes. He afterward makes a conveyance, reciting the deed of 
infranchiſement, by which he creates a term of looo years in truſt 
to raiſe money for payment of his debts after his death: the reſidue 
of the truſt to be for the benefit of the remainder man in the will 


} | of Sir Thomas Cookes. . 


The remainder man after death of Sir Thomas Swynfen brings 
chis bill againſt his deviſee to have a conveyance of this infranchiſed 
| | - copyhold 


in the Time'of Lord Chancellor Harpwricks. 


copyhold eſtate : inſiſting that there was ſufficient ground to pre- 
ſume a ſurrender , and that it was loſt, when the court rolls were 
burned ; and that one cannot diſpute the will under which he has 


benefit. 


For defendant no evidence has been given of a ſurrender : and 
the mere loſs of court rolls alone will not induce the court to preſume 


it ever exiſted ; for though a ſurrender may be preſumed, as well as 


any other deed, that muſt be upon ſome ground, as enjoyment, &c. 
But the acts done by him are inconſiſtent with his taking under the 
will, by which he had not power to do ſo; which ſhews, he claimed 
as heir at law, and muſt be taken to be in under his better title. 


LoRD CHANCELLOR, 


I be intent of the firſt teſtator plainly was to include this copy- 
hold: but to make it paſs at law it ought to have been ſurrendered, 

the preſumption, that it was, from the court rolls being burned, is 

mere matter of law. Nor will this court go upon preſumption of 
evidence, any more than a court of law. Although if deeds or 
writings are deſtroyed by a party, who would take benefit thereof, 
a court of equity in odium ſpoliatoris will go farther than a court of 


law. As in Lord Hunſdon's caſe Hob: and ſeveral caſes ſince. But 
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Evidence the 


jf it be a caſual deſtruction, the evidence is the ſame here as at law. ee 
| But there is another and better preſumption, from the infranchiſe- at law, e 
ment, which creates a preſumptive evidence, that Sir Thomas Suyn- caſual de- 


en was admitted under the will of Sir Thomas Cookes ; for it is unna- 


ſtruction of 
deeds : but 


tural to ſuppoſe, the lord of the manor would grant an infranchiſe- otherwiſe 
ment till he was admitted ; which might then be granted to him, where a ſpo- 


if he thought fit to come under the will, as he was himſelf heir at 
law, and ſo no other perſon to diſpute it with him, i 


liation, 


That a perſon enjoying a benefit under a will muſt abide by it Ove taking a 
in toto, has been held in modern caſes, as well in taking a perſonal real or a per- 
as a real eſtate under the will: and then his deviſee is bound by ſuch 3 png 
acquieſcence, and cannot diſpute it. And the evidence of this is very muſt abide by 


ſtrong ; particularly from the infranchiſement; for if he had intended it #2 #9. 


to take as heir at law, he would have ſtyled himſelf ſo. The ob- 
jection for the defendants from the act of Sir Thomas Steynfen being 


znconfifient with his taking as deviſee, has ſome weight: but that 


very Conveyance is on a recital of the deed of infranchiſement ; in 
which he ſtyles himſelf deviſee. And his limiting the reſidue, after 
performance of the truſt, for benefit of the remainder man ſhews, 
he intended, the reſt of this term ſhould attend the inheritance ; fo 


that the plaintiff is intitled to this eſtate, 
1 Peck 
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Caſe 123. Peck verſus Parrot, May 55 1749. 


Gun of per- N RS. Bouchier by deed in conſideration of natural love and 
affection to her niece, and to ſecure to her ſeparate uſe her 


ſonal eſtate by 
a deed to truf- 


rees for a niece perſonal eſtate after her own death, grants to truſtees all her money, 
after the death ſecurities for money, and all and every other goods, chattels, wear- 
of grantor, in Ys | | 

Whole life ing apparel, and perſonal eſtate whatſoever, upon a truſt to permit 


niece dies ; it the grantor to uſe and enjoy, have and receive the benefit and pro- 


goes to repre 


o repre” fit thereof to her own uſe for her natural life; — and immediately 
ſentative of 


niece, not to after her deceaſe, and payment of her debts and funeral expences, 
executor of for the ſole and ſeparate uſe of her niece alone, and not for her 


Stantor. huſband, or at his diſpoſal, and not otherwiſe; or for ſuch perſon 


as ſhe ſhould appoint ; her receipts to be a ſufficient diſcharge to 
the truſtees. | N | 


The niece died in her life: and after the death of Mr. Bonchier 
this bill was brought by her executor and refiduary legatee for this 
perſonal eſtate againſt the two daughters and repreſentatives of the 
niece; who inſiſted, that the intent was to give the niece a veſted 
intereſt in this whole perſonal eſtate, after her own intereſt for life, 
having reſerved to herſelf only an uſufructuary intereſt for life: and 
therefore it would go to the repreſentatives of the niece. 


For plaintiff : It appears from the deed to be intended a mere 
perſonal bounty to the niece, and not to go to her repreſentative, or 
any perſon but by her particular appointment, conſequently teſta- 
mentary, and void by her dying in life of Mrs. Bouchier. If to be 


conſidered as veſted; it might have gone to the huſband, if he had 


ſurvived the niece, which was evidently contrary to the intent. 
LoRD CHANCELLOR. 


This is a very particular caſe. The material queſtion is whether 
this deed is to be conſidered merely as a teſtamentary act, ſo that 
by dying in the life of Mrs, Bouchier that diſpoſition is at an end, 
and it would be in her power to make any change or alteration 
in it; or as a grant or diſpoſition upon contingency, not teſtamen- 
tary, but to bind her ſo that no act ſhe could do by her will, could 
alter it. If any circumſtances ſhewed this deed to have been ob- 
tained from her by fraud, being a mere voluntary deed, without 
power of revocation, that would have gone far to have ſet it aſide: 

but as there are no ſuch circumſtances, it mult be taken to be fairl: 
executed ; and the intent and operation thereon 'to be e e 
No other intent can appear except to bind her own hands, and pre- 


clude herſelf from making any diſpoſition to the contrary, I can- 


not 
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in the Time of Lord Chancellor HARDWIckE. 


not quite ſay, it intended to give a veſted intereſt to the niece; be- 
ing only the ſurplus ſhe ſhould leave at the time of her death after 


debts and funeral expences; and was ſo far contingent, as it was 


uncertain, what ſhe would leave, As to perſonal chattles in poſ- 
| ſeffion, it might paſs the legal property; but not of chojes in action. 
even to the truſtees, This is different from an uſufructuary intereſt 


for life; for ſhe might have taken away and ſold any part of this 


tial eſtate; ſhe might have ſpent tne whole by contracting 
| debts for valuable conſideration, to the value of the whole; for 
not only by the operation of Jaw, but of this deed, whatever debts 
ſhe contracted were to be paid out of her perſonal ace, andi it is 
abſurd to ſoppoſe ſhe would paſs her wearing apparel to the truſtees 
during her life out of? her e difpolal. 


"Hh though aba4 is not a veſted intereſt, that will not determine con 
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ingent 


reſt will 


the queſtion ; for a contingent intereſt may pals to the repreſentative, 2. on —_— 
as well as a veſted intereſt; for which there are ſeveral determina- preſentative. 


tions under deeds, but frequently under wills. As a contingent 
legacy, though he dies before the contingency happens, will go to 
his executor or adminiſtrator, though not mentioned. So under a 
truſt, a contingent intereſt may go to executor or adminiſtrator 
though not veſted in the perſon during his life; and in the ſame 
| Oe will this contingent intereſt go to the niece. 


The words put to exclude the huſband, have not the conſtruction 


contended for on the part of the plaintiff; for the property is 
thereby notwithſtanding in the feme covert, to whom it is ſo 
limited, Nor is it abſolutely confined to that method of appoint- 
ment; for ſuppoſe both the niece and her huſband had ſurvived 
Mrs. Bouc hier, and the niece died without appointment, notwith- 
ſtanding thoſe ſtrict words, it would go to her repreſentative, al- 
though it was the huſband: yet that would not be according to 
the words of the deed, becauſe ſhe made no appointment; for 
theſe words have a greater effect than merely to exclude the huſ- 
band; for they carry the property with it, which will go to her 
repreſentative ; for ſhe had the giving her property by this deed as 
much in view, as the perſonal benefit of the niece and excluſion 
of the bufband. 


Then between two volunteers, one claiming under this deed, 
another under the will, I cannot ſay this deed made in her life 
ſhould give way to her will; which can only be by ſaying this 
deed is a will. And that is directly contrary to her intent; which 
was to prevent her being impoſed on in making a will: and this is 
W up to defeat the deed only, 


Diſmiſs the bill wiheue coſts. | 
Vor. I. Ppp | Roberts 
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Roberts verſus Kingſly, May 55 1749. 


Articles, and Y articles before marriage an eſtate is cated to be ſettled. 
on the huſband for life, ſans waſte; remainder to the heirs- 
in the very male of his body; with power to raiſe portions for younger chil- 
words, there dren, A ſettlement is afterward made alſo before marriage, in pur- 
ſuance of the articles, and obſerving the very words of the articles. 


ſettlement in 
purſuance and 


of both before 
marriage, un- 
der which The huſband levies a fine, declaring the uſes to himſelf in fee: and 


huſband by his will makes a proviſion to truſtees for payment of his ſon's 
would be te- 


nantintail,will debts; for which purpoſe they were to make propoſals to his credi- 
be rectified in tors. The truſtees file a bill, to which the ſon was made party, 


2 againſt the ſon's creditors, to elect whether they would accept the 


he having a propoſals or not; in conſequence of which a decree is made, 

benefit under 

his father's 

will by pay- The ſon brought this bill to have the Sale went redlified, n 
ment of his to the intention of the articles; which was to make his father tenant 


—_— for life only, although the words both of the articles and ſettlement in 
tion. conſtruction of law made him tenant in tail; for if ſuch was 
| | the intent, it was needleſs to give bim the power to raiſe portions ; 


before marrizge, indeed the parties might come to a new agree- 


ment; but the ſettlement itſelf, being in purſuance of the articles, 


excludes any ſuch notion. This was done by the Lords in Weſt 


verſus Eriſey, 2 WWms. 349, although the party there claiming it 


ſtood in a . light than the preſent plaintiff; nor is the fa- 


ther's will any obſtacle to this, for though the general rule is not 
to be diſputed, that one, who takes any thing real or perſonal under 


a will, hall be precluded from litigating any part of the will, as 


having conveyed away an eſtate, in which he was intitled to a limi- 
tation: yet nothing was here given to the ſon by the will. It was 


not in his power to prevent the propoſals from being complied with; 

and though his debts would be thereby diſcharged, that is not ſuch 
a benefit, as is within the rule, which will not be carried farther, 
Beſide at the time of making bim a party, he was not conuſant of his 


right, not having then diſcovered the articles; ſo that he ſhall not be 


eſtopped thereby, {uppoling it was a direct devile to him. 


This fact of the time of the dieser of the articles, not being 
ſufnciently made out, Lord Chanceilor put it into a method of i inquiry. 
And upon its coming back, it appearing that they were not diſ- 
covered to the ſon till after the making that dectee; he now de- 
livered his Opinion. 


Logp 


in the Time of Lord Chancellor Harpwicks: 


Lonb CHANCELLOR, 


The general run of the caſes, where theſs ſettlements are rectified, 
has been, where the articles only were before marriage, the ſettle- 
ment after ward: and though a diſtinction has been ſometimes made, 
where both were before marriage, yet there have been caſes of it. 
Weſt v. Eriſey was ſtronger againſt the determination than this caſe; 
which is clear of moſt of the objections there. The cauſe of the 
doubt in that caſe, and of the diſmiſſion of the bill in the court of 
Exchequer was, that it was not in favour of the heir; the limitation 

there being to the heirs-female of the body, and therefore not ſut- 


ficient ground to ſay that heirs-female of the marriage was deſcrip- 


tive of the daughters of the marriage, ſo as to make them purchaſers. 
But the Lords were of opinion, that, although the ſettlement was 
made before marriage, it ought to be reduced to a ſtrict ſettlement 
on the daughters in tail ; which prevailed againſt the fine and diſpoli- 
tion of their father's will. But this is deveſted of theſe circumſtances, 
being the common caſe; the variation from the intent of the arti- 
cles and from the ordinary courſe of ſettlements, not arifing from 


any new agreement (being made in purſuance of the articles) or. 


fraud, but from miſtake, in not attending to a ſtrict ſettlement. 
The reaſon of which is uvnanſwerable, vi z. that on a ſettlement for 
valuable conſideration to make the father tenant in tail would be 
Aae, and the ſame as making bim tenant in fee. 


hut the ſon baving ſubmitted to and taken a benefit under his 
father's will, muſt be bound thereby; for what was applied for the 
ayment of his debts, was for his benefit, and the ſame as if paid 
to himſelf: therefore though he is intitled to relief, and to have the 
ſettlement rectified according to the true intent of the articles, he 
muſt be now conſidered in the ſame light, as if he had then diſ- 
covered them, and cannot retain both, but muſt make his election. 


Weſt 1 Skip, May 1749. Caſe 1253 


e was entered into in a brewery betwould SRip, and 
| Ralph and James Harwood, and particular terms then agreed 
on between them, that Skip ſhould have ſach a proportion of the 
out ſtanding debts, and a lien and ſecurity on the partnerſhip ſtock, 
to make that ſhare of thoſe debts good to him according to the 

value ſet on them, with penalty in caſe of a breach. 


After this ſome differences aroſe between W on a ſug⸗ 
geſtion, that Ralph Harwood drew more, than he ought, out of 


the ſtock, and received debts without the privity of Skip, with 
2 ſeveral 
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ſeveral other breaches of covenant and miſbehaviour; which pro- N 


duced an action by Skip for the penalty of the articles; in which a 


| judgment was recovered, But before execution thereon Ralph Har- 


2wood Confeſſed a judgment to his ſiſters; who took ont execution 
by Elegit, and laid hold of the partnerſhip ſtock, which was s aflign- 
ed by the ſheriff. | 


\ 


Skip, infiſting that this was a Bale act to cover the effects, 


took out a commiſſion of brankruptcy againſt Ralph Harwood: upon 


whoſe application to ſuperſede it, iſſues were deed to try whe- 
ther he was a bankrupt or not at the time of the commiſſion. But 
inſtead of trying it, the partners came into a rule by conſent by order 
of Niſi prius, which was afterward made a rule of C. B. and which 
order was, that Ralph Harwood ſhould-execate a bond with penalty 
to Sxip, and procure two other bonds with penalty conditioned to 
pay to Skip, what ſhould be due to him on the day of the date of 
the order, with the intereſt; and ordered with like conſent, that the 
partnerſhip ſhould ceaſe as on that day, and the account of the par- 
nerſhip trade ſhould be carried on to that day, and no farther : and 


that upon Ralph Harwood's giving ſuch ſecurity as before mentioned, 


the commiſſion ſhould be = the officers Ng, and | 


the effects delivered. 


Under this order nothing eff-Qual was done ; the whole tne 


depending upon Raſpb Harwond's giving the ſecurity therein men- 


tioned ; which he not performing, motions were made in C. B. 


for lchmens againſt him for contempt in breaking this rule; 


which, being found to be only a perſonal remedy with no effect, 
produced an application to Chancery under the commiſſion of bank- 


ruptcy: and by conſent of the parties it was ordered, that the rule 


of C. B. ſhould be diſcharged, except ſo much as related to the diſ- 
ſolution of the partnerſhip; and ordered to reſtrain Harwood from 


| diſpoſing of any of the effects except in the way of trade; and that _ 


it ſhould be tried again. On the trial a verdict was found, that at 
the time of iſſuing the commiſſion Harwood was no bankrupt ; ; and 5 


ordered, that the commiſſion ihould be luperſeded. 


Skip filed a new bill in this court, ſetting forth all this; praying 
an account and ſatisfaction for the breaches of covenant, and to be 


paid what was due to him out ot the goods and effects taken in 
execution; and that the defendant might be reſtrained yrom getting | 


in the partnerſhip effects to his prejudice, 


The cauſe was put off ſeveral times, that Harwood might find ſe- 
curity, to prevent the appointing a receiver, But upon his not do- 
ing it a decree was made, and a receiver appointed. It appeared 
afiet ward, that Harwood had endeavoured to ſecrete the effects in a 

very 
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very extraordinary manner during the hearing of the cauſe, after the 

propoſitions made to him, and time given him to comply therewith , 

getting in the debts, and giving receipts where nothing was paid ; 

which produced a commiſſion of bankruptcy by other creditors 

eight · days after making the decree : and theſe acts of Harwood, done 

really to elude the decree and appointment of the receiver, were now 
let up as acts of bankruptcy. 


This occaſioned new conteſts, and a new bill by the aſſignees, in- 
fiſting that Skip has no property either legal or equitable againſt 


them: but that his debt ought to be levelled with all the other debts | 


of Harwood ; and he be conſidered barely as a creditor. 


And Skip brought a bill to have the partnerſhip eſtate firſt diſ- 


poſed of for his ſatisfaction: and that nothing ſhould be confidered 


as belonging to the Harwoods till after that deduction : and to carry 
on the former decree. 


LORD CHANCELLOR. 


The majn, if not the only queſtion is, firſt, whether S&p has 
any intereſt in, or ſpecifick lien upon this ſtock ? Another and ver 
different queſtion, (though it has not been treated as different at 
the bar) is, whether the ſiſters, defendants to both bills, are to be 
conſidered, as between them and the aſſignees, as having any intereſt 


in, or ſpecifick lien upon this ſtock; the firſt decree having con- 


ſidered them, from the time of the eleg:7, as partners? 


The firſt muſt be conſidered in two lights; firſt, whether Sp, 
as between him and the Harwoods, is to be conſidered as having an 
ſpecifick intereſt at the time of the commiſſion. Secondly, ſup- 
poſing he had, whether any thing happened to vary that right, 
as between him and the aſſignees; particularly whether this ſpeci- 


fick lien is gone by the 21 F. I. c. 19, and theſe goods to be conſi- 
dered as the effects of the bankrupt, to be diſtributed among all the 
creditors. | "oi | 
As to the firſt, it is inſiſted, that from the difſolution of the 
partnerſhip by the order of / prius, Skip had parted from or varied 
his ſpecifick lien in the goods; and had reſorted by conſent to take 
perſonal ſecurity for his demand : and that hower that be as to 
the old ſtock, yet as to the new, he certainly can have no ſpecifick 
property, intereſt, or lien thereupon. It is neceſſary to confider 
what kind of lien Sp had originally, as between him and the 
other partners: then how it was after the diffolution : then how 
it would have ſtood, if the queſtion had ariſen between the repre- 


Vor. I. | Q qq ſentatlve 
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changes in the: 


Other can 


. partner is con- 


ſidered as a Other applied to him. So if one partner had died, the debts and 
truſtee for ter effects ſurvived: but yet the ſurvivor is confidered in this court 


-Cifick lien, but 


leave the 
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ſentative of a partner and a ſurviving partner; 28 that will go a Meat 5 
way to determine the r. 


Pariners con- The partners themelves are i lovely jointenants in the ſock and 


joy 2 all effects: not only that particular ſtock in being at the time of 


ttock not with · entering into the partnerſhip; but to continue ſo throughout; what- 
ltanding its ever changes might be made 1 in the courſe of trade. Otherwiſe it 
courts of is impoſſible, to carry it on, And being ſeiſed per my & per tout, 

trade, and are when an account is to be taken, each 1s intitied to be allowed a- 


ſeiled ben gainſt the other every thing, he has advanced or brought in as a 


4 per tout, 
0 of c a partnerſhip tranſaction, and to charge the other in the account with 


count each What that other has not brought in, or has taken out more than 
moſt have all he ought : and nothing is to be conſidered as his ſhare, but his 


allowances be- 
fore ajudg- proportion of the reſidue on balance of the account. That this 


ment credi- js ſo at law, appears from two caſes, 2 Lord Raym. 871. and 


ror of the 


Heydon v. Heydon, Sal. 292, where it was held, that judgment and 
come on the Execution againſt one partner for his ſeparate debt does not put 


others ſhare* the other in a worſe condition; for he muſt have all the allowances 


And ſurvivin 
en © made him before the judgment creditor can have the ſhare of the 


preſentative of 


the deceaſed, barely as a truſtee for the repreſentatives of the deceaſed; upon 


ho was ſpe- Which footing the account would be taken, and nothing conſidered 


uch lien may as the ſhare of the ſurvivor till afterward: which is from the con- 


be loſt. by tinuance of the property in the ſtock to the repreſentative of the _ 


3 or deceaſed partner, who has a ſpecifick lien thereon, although the 
Lane the ſutvivor afterward dies or becomes bankrupt. So if the partnerſhip 
goods, in the was diſſolved by conſent; as in this caſe, that determines not the legal 
power ofthe jntereſt, which continues as before; ſo that the property in the ſtock 
other, who 
afterward be- Of the partner ſo going out is not deveſted thereby, but he remains 
comes bank. equally intitled as jointenant with the other; and in a bill for an ac- 
hes raged count the ſtock would be ſubjected for his ſatisfaction. Then, as 
within 21 7. between one partner and the ſeparate creditors of the other, the law 
210. and thoſe two caſes before mentioned ſay, that they cannot affect 
the ſtock any farther, than that partner could, whoſe creditors they 
are. It is objected, that all this is allowed by the rule, by which 
Seip conſented to determine the partnerſhip, and that perſonal ſe- 
curity ſhould be given; which is a waving his property, and reſorting 
to perſonal ſecurity: but that is a moſt ſtrained conſtruction, and 
there is nothing in the rule to import it. The price to be paid for 
Sip's ſhare remained to be ſettled, and the bond for payment was 
never executed; Harwood having trifled and performed no part. It 
is impoſſible therefore to conſider Skip as parting with his lien upon 
this ſtock by this rule, when nothing was done toward carrying it 
into execution. But the ſubſequent proceedings ſhew, that Sp 
inſiſted on it, dig. his bill, and the order was made to reſtrain 
Harwood from diſpoſing of. his effects; 3 for which order there would 
* 
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and not as having a ſpecifick lien. 


But the more material conſideration. is, whether any, and what 


alterations is made by theſe acts of bankruptcy, and the commiſſion 


thereon-; which ſhall now be taken for granted to have well iſſued, 
and to have been acts of bankruptcy, without entering into that 
queſtion; | EEE 


And to ſhew that in point of law and equity ſuch an alteration 


has been, and thereby Sig has loſt his ſpecifik lien, the clauſe in 
21 J. 1. 19. is infiſted on: the conſtruction of which clauſe has 
been much controverted and argued in the caſe of Ryal v. Roles; 


which caſe yet waits for the opinion of the judges; and therefore I 8 7.95 


at firſt doubted, whether it ſhould not wholly ſtand over, till that 
reſolution is given, But on conſideration I think, I can form an 
opinion (at leaſt to ſatisfy myſelf) without prejudice to any queſtion, 
that may ariſe in that caſe; of which this will ſtand clear. 


Firſt obſerve, that this is not a caſe ſtrictly within the words of 
the preamble of that clauſe ; which is a deſcription only of goods 


and effects of the bankrupt himſelf, conſigned by him to another, 
who ſuffers them to be left in the poſſeſſion of the bankrupt. And 
in L' Apoſtre v. Le Plaiſtrier, cited in 1 Miss. 318, it was held by 
Holt C. J. that the enaQting clauſe ſhould be explained by the pre- 
amble: but my opinion ſhall not be founded on that. This caſe 
clearly, according to Holt's opinion, would not be within this clauſe; 
for Ship's ſhare was his own; not being affigned by him to Har- 
wood ; nor within the preamble. But I will not determine a point, 
in which ſuch great judges differed ; as Lord Cœuper did, with ſome 
warmth from Holt, in the caſe of Copeman v. Gallant, x Wims. 314. 
nor is it neceſſary. 5 | 


But what I found myſelf upon, is, that by the enaQting clauſe to 
ſubje& goods to the creditors of another perſon, thoſe goods at the 
time of bankruptcy ſhould be left in the poſſeſſion, order or diſpoſi- 
tion of the bankrupt; ſo that he might take upon himſelf to 
| ſell or diſpoſe as owner: and there has been no caſe upon this act, 
or ever will be, wherein a court of law or equity will do ſo ſevere a 
thing as to ſubject the property of one to the debts of another, with- 
out proof of the conſent of the real owner to leave them in the 

power of the bankrupt (poſſeſſion not only being ſufficient) or a 
lacheſs in letting them remain there, ſo as to gain him a falſe credit. 
Ihe contrary of which appears here; for it is impoſſible to take more 
methods to prevent it, than S did; the evidence being that there 
is no ſuch implied conſent, eſpecially as there was no execution by 
Harwood, _ ; | | 85 


1 | h | Nor 


'be no ground, had Stip been confidered only as a ſeparate creditor, - 
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Nor do I found myſelf on the notion of a /is pendent; which, 
it is inſiſted for Sp, ſubſiſted at the time of the bankruptcy, by the 


fected by a lis bringing his bill, ſo as to be ſufficient notice; which queſtion I 
bendens, & would not willingly determine, becauſe there is no caſe, where this 


Caſes not 
within the /. 
21 Js 19, 


court has determined the property of goods to be affected by reaſon 
of a lis pendens, where poſſeſſion is the principal evidence of owner- 


ſhip, as of perſonal chattels, which might be of dangerous conſe- 


quence: though as to real eſtate it may be otherwiſe. 


Bat what I go upon is, that this caſe is not within the a& of 
parliament : therefore if the queſtion aroſe on the caſe of the mort- 
gage of goods, or an abſolute ſale, and the vendor did not deliver them 
at the time appointed, but on Zrover againſt him kept the vendee 


at arms length, and in the mean time became bankrupt ; this would 


not be conſidered as a leaving the goods by vendee in the poſſeſ- 
ſion of the bankrupt within the act; the vendee having done every 
thing in his power to get the poſſeſſion from him. So if a mort- 
gage (which is the caſe of Ryal/ v. Rowles) of goods, which are 
contracted for, and agreed to be delivered into the party's own hands, 
or the key of the warehouſe (which in bulky goods is all that can 
be done) but no ſuch delivery is made; and a bankruptcy follows; 
detinue having been brought for them, they would not be confidered 


as left in the poſſeſſion of the bankrupt : the purſuit in a court 
of juſtice excluding any actual or preſumed conſent. Father fill : 


ſuppoſe a partnerſhip determined by effluxion of time; one intends 


to continue the trade, the other will not, inſiſting upon a diviſion; | 


and on non-compliance brings an action at law, or a bill in equity 


A partnerſhip Skip therefore is intitled to the ſame ſpecifick lien againſt the 


for an account, and to reſtrain the diſpoſing of thoſe goods, the poſ- 


ſeſſion of which is wrongfully kept from him by his partner; Who 
pending this becomes bankrupt: this would not be within the 


lien is not ap- aſſignees as againſt Harwood : and that even as to the new ſtock ; for 
propriated to jn all thoſe caſes of a lien on a partnerſhip it 1s not conſidered as 


the origins 


ſtock, but al- 


appropriated to the ſtock brought in, but to every thing coming in 


ſo io the pio Ijeu during the continuance or after the determination of the part- 


duce. 


nerſhip. As in Bucknal v. Roiſton, Pre. Chan. 28 5. Where a lien 


was held to be on thoſe goods, which were the produce of the ori- 


ginal goods. So in Brown v. Heathcote Mich. T. 746. I held, that 


it continued, on what was the produce by way of barter and ſale: 


and that holds much more ſtrongly in the cate of a partnerſhip trade 
which cannot otherwiſe be continued, It is ſaid, that the acts of 
parliament relating to bankrupts intended to level theſe ſpecifick 
liens, as they do judgments unexecuted: but that is becauſe of the 


expreſs words of the act of parliament, that judgments unexecu- 


ted 
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ted ſhould be levelled ; for otherwiſe they would continue ſpecifick 
liens. | 1 | | 


Another queſtion is between the aſſignees and the fiſters; in which 
ariſes a difficulty in reſpe& of the penning of the former decree ; 
which could not then. be foreſeen ; as then no bankruptcy had taken 
place, and the Harwoods themſelves were partners. 


The ſiſters inſiſt on two ſpecifick liens; firſt by the inquiſition 
taken by the elegit: ſecondly by aſſignment of the officers of exciſe 
when the effects were ſeiſed. Upon which a very different queſtion 

ariſes, as between the aſſignees and the ſiſters, from what it was 
between Skip and the ſiſlers; for as againſt Skip the ſiſters could on- 
ly affect the ſhare of Harwood, on the authority of Heyden v. Heydon, 
and 2 Lord Raym. 871. It was immaterial to S to enter into the 
queſtion, whether they are general creditors or not: but as the aſ- 
fignees can only affect a ſhare of that ſhare, it may be very material. 
to them, whether the fiſters have gained a preference by thoſe two 
liens. And that may be influenced by the opinion of the judges in 
' Ryal v. Rowles : for the fiſters on the elegi? do not take poſſeſſion of 
the goods, but leave them abſolutely with the Har woods. The 
queſtion therefore ariſes, whether by this clauſe they are not exclu- 
ded, being either a plain conſent or great lacheſs : and it holds more 
ſtrongly againſt a creditor by execution than any other; for if a cre- 
ditor by fer: facias ſeiſes the goods of the debtor, and ſuffers them 
to remain long in the debtor's hands, and another creditor obtains a 
| ſubſequent judgment and execution: it has been determined often, 
that it is evidence of fraud in the firſt creditor, and the goods in the 
hands of the debtor remain liable. As to them therefore the point 
ſhall remain till the determination of that queſtion, 


The bill therefore-muſt be diſmiſſed, ſo far as it ſeeks to come 
upon the ſpecifick lien of up; but in juſtice to the aſſignees, the 
other queſtion muſt be reſerved : and if by the determination of Poft. 
Ryal v. Reowles I ſhould think, the ſiſters have loſt their ſpecifick May 16, 
lien, I may come at it by varying the former decree ; conſidering '7** 
them, inſtead of partners, as gaining a lien, but as having loſt it 
by lacheſs, and to receive a dividend as general creditors of the 
 Harwoods, © © 55 


The only difficulty objected is, that on a bill to carry a former on a bill to 
decree into execution, the court can only do that, and not vary; and cr into exe 


the general rule is ſo. But there are ſeveral inſtances wherein the e irs 


court has conſidered the directions, and whether there was any the court may 


2 1 . * (2* conſider the 
* Hy has been done by Lord Cowper, to attain the juſtice of gion, and 
or. I. Rr r the whether any 

| | miſtake, 
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the caſe ; and may be done here, eſpecially as between new par- 
A 3 8 es EET . 


Caſe 126. Eaſt India Company verſus Campbel, June 75 1749. 


2 xchequer. 


Nformation was brought in the name of the Attorney General, 

that defendant might diſcover how he came by the poſſeſſion 
of certain goods? whether it was not by fraud, violence, contri- 
vance, or other means: and whether they were not the property of 
the Indians, from whom they were ſo taken by the defendant and 
others? The defendant's ſhare amounting to a conſiderable ſum; 
the captain of one of the company's ſhips, on board of which he 
had put it, refuſed to deliver to him; having informed the com- 
pany of the tranſaction, in which the defendant was ſaid to be con- 
cerned, „„ „ 


The defendant put in a plea, which was over- ruled, and after- 
ward demurred, the fame in ſubſtance as his plea, to the putting in 
1 any anſwer; for that he cannot diſcover, how theſe goods came into 
1 | his poſſeſſion, becauſe it would ſubject him to a fine or corporal pu- 
= | niſhment: or that if he ſhewed, he gained it in the way of trade, he 
mY | would be liable to the penalties in the acts of parliament eſtabliſhed 
. for the company. | 3 


1 | Againſt which it was ſaid, two dilatories will not be ſuſfered. 

TY The company is conſidered in the Eaſt Indies as a ſurety for every 
E | | Engliſhman, and anſwerable for any damage done by them there ; 
| , and as every ſurety may come upon his principal, has a right to be 

indemnified by the perſon, from whom the Indians ſuffered an in- 
jury, for which the company are to make ſatisfaction. As in the 
caſe of the crown, who muſt make reparation for depredations com- 
mitted by the ſubject, but may bring an information againſt that. 
ſubje& to indemnify his country for the loſs ſuffered. So the rule 
in all treaties is, that upon letters of marque, ſatisfaction only equal 
to the injury ſhall be taken; if more is taken, the crown may o- 
blige the party to refund. As theſe goods are not the property of 
any one, the crown ought to interpoſe by its right to take care of 

the intereſt of the publick, and to prevent a failure of juſtice, as it 
does in other caſes. The not venturing to deny the charges is a-tacit 
admiſſion. A court of equity will not indeed compel a defendant to 

ſubject himſelf to a penalty, unleſs it is waved : but here he would 
| * be ſubject to none, by reaſon of the pardon in the act of grace: but 
1 fuppole he had confeſſed it, there could be no puniſhment, as it 
| could not be tried here; nor is it puniſhable by the ſtatute of H. 8, 

E | as being within the juriſdiction of the Admiralty, Bills guia timet . 
| - I | | „ are 
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are allowed here: ſome of the queſtions he may verv innocently 
_ anſwer, nor will any of them harm him, if he anſwers in the nega- 


tive, as he may. i 


But per tot” cur. This is an out of the way bill, and of a dan- 


gerous nature, by perſons having no right, and founded on ſeveral 
ſuppoſitions. If any complaint had been made in the Eaſt Indies, 


and depending there, the company might be right to have this money 


retained, till that was determined: but there being no complaint, it 


is to be preſumed, none will be. The matter, if committed, is al- 


lowed to be felony, and by the At/orney General himſelf is thought 
to be piracy; although not ſo by the courſe of common law. Then 
the: rule is, that this court ſhall not oblige one to diſcover that, 
which, if he anſwers in the affirmative, will ſubject him to the 

puniſhment of a crime; for it is not material, that, if he anſwers in 
the negative it will be no harm ; and that he is puniſhable appears 


from the caſe of Omichund v. Barker, as a juriſdiction is erected in 1744. 


Calcutta for criminal facts; where he may be ſent by government 
and tried, though not puniſhable here: like the caſe of one who was 
concerned in a rape in Ireland, and ſent over there by the govern- 
ment to be tried, although the court of B. R. here refuſed to do it : 


' which was founded on a caſe in 2 Ven. for the government may ſend 


perſons to anſwer for a crime wherever committed, that he may 
not involve his country; and to prevent repriſals. But this objec- 
tion goes farther ; for if it only tended to render him infamous, he 
ſhould not be obliged to anſwer : but he is alſo liable to be affected 
civilly, viz. by a proſecution by the company for carrying on an il- 
licit trade within the limits of their juriſdiction ; and this, whether 
he went in the company's ſervice, or not; for though lawfully 
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there, he might not Jawfully trade there. Nor is this within the Demurrer is 
notion of two dilatories; for though a demurrer is a dilatory, a plea dilatory: a 


is not; being matter of juſtice in bar to the relief ſought: and 
plea may be over-ruled, as a plea of purchaſe without notice for 
want of form, covering too much, &c. and yet it may be inſiſted 
on in the anſwer. But ſuppoſing it dilatory, a court of equity muſt 


pot merely for form's ſake be a corrt of inquiſition to do great in- 
juſtice. An exception may be allowed as to part, and over-ruled as 


to part: but all is here relative to one thing, v2. the method of co- 
ming by this, ſtated to be taken by force, violence and fraud; which, 
whether the defendant is obliged to anſwer, is the queſtion now ; 
and is aſked by perſons, who have not made out their right; for 
_ unleſs this is proved to be ſtolen, the crown has no more a right 
thereto than a private perſon. Poſſeſſion prima facie gives property; 
which is in defendant, and (by Chief Baron Parker) the property is 
not in the King, but in the proprietors; who are intitled to reſtitu- 
tion: but whether the crown is concerned or not, may be conſi- 
dered at the hearing, If defendant is not obliged to anſwer the 
E | 9 ee | facts, 


a Fe not. 
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facts, he need not anſwer the circumſtances, although they have not 
ſuch an immediate tendency to criminate : nor ſhould the privileges 
of great companies be extended farther, than the trade neceſſarily re- 
quires, to the oppreſſion of others. 8 


Caſe 12797. Mletcalf verſus Hervey, June 9, 1749. 


| Bill of inter- Emurrer to a bill, which was founded on a rumour, that there 
I P Eager, 


was iſſue by Lady Hanmer; which iſſue was ſuggeſted to be 
Affdavit to intitled to the eſtate in queſtion; and praying that if there was any 
bibel = ſuch perſon, he might interplead with the defendant, and alſo pray- 
oy Mens that ing an injunction to ſtay proceedings in ejectment by defendant, and | 


it is at plain- to any action for meſne profits. 
tiff 's own ex- 


81 Two . for demurrer were aff gned. Firſt for the inſufficien- 
cy of the affidavit annexed to this bill of interpleader, in not ſaying 
it was at the plaintiff's own expence, as well as that there was no 
colluſion with the defendant. The ſecond, that no caſe was ſtated 
to intitle to any relief ſo as to oblige the defendant to put in an an- 
ſwer: that in a bill of interpleader it muſt be ſhewn, that the plain- 
tiffs are in danger of paying rent a ſecond time; and that ſuch bill 
on demurrer will be taken ey againſt the party whoſe bill 


it is. 


For plaintiffs. This is not a mere bill of interpleader ; 3 it praying | 
ſomething further. There is another perſon to interplead with, al- 
though the plaintiffs cannot find him out : like the caſe of another 
defendant's being beyond ſea. Where it is doubtful whether a per- 
ſon is dead or not, the court has compelled ſecurity to be given, if 
he appear not to be dead, The court has preſcribed no particular 
form of athdavit, but in general that there is no colluſion. 


LoRD CHANCELLOR. 


Demurrer io This is a very particular caſe: but as It is a general gemurrer to 
the whole bill 

as to diſcovery. the Whole bill, if there is any part, either as to the relief or diſcove- 
and relief: if ry to which the defendant ought to put in an anſwer, the demurrer 


plaintiff intit- : 
a pee we being entire, ought to be over ruled. 


xy the demur- 
rer muſt be o- Ag to the firſt cauſe of Genes: there is no ſuch Wa of court; 


ver ruled. the material part of the affidavit being that the plaintiffs ſhould 
| ſwear they did not collude with any of the defendants: whereas the 
requiring to ſwear, it is at their own expence, goes farther: and 

ſuch an affidavit would require the denying it even in caſes where 

a perſon may bear the colts of ſuit without being a main- 

| tainer 


a © 
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tainer: as a father furniſhing the expences of a ſuit on a bill by his 
on. | EY | | 


As to the ſecond cauſe: the bill is in two lights. Firſt ſuppoſing 
it an interpleading bill; ſecondly, ſuppoſing it not; whether there 
1s any other ground? H - 8 8 


As to its being an interpleading bill, it is of the firſt impreſſion.: 
not averring that there is any ſuch perſon as can interplead with the 
:defendant : nor ſhould I be willing to allow new inventions in 
bringing bills of interpleader; which might be dangerous; as they 
are formed in ſome meaſure as interpleader at law; in which it muſt 
be ſhewn to be between perſons in rerum natura. One thing in- 
| deed occurs, vis. ſappoſe a guardian, having the infant in his cuſ- 

tody conceals, and will not produce him, but ſets up a title to him- 
ſelf; and the infant is the perſon ſuggeſted to have right to contro- 
vert that title; in ſuch a caſe, and ſo charged, I will not ſay, but 
ſuch a bill might be brought, and to compel the guardian to 'pro- 
_ duce him. EI: 

But whether that be the preſent caſe or not, the ground I go on Bill lies to di- 
is the other part; not only praying to interplead but for an injunc- over _ title 
tion; which cannot be founded on a bill of interpleader as to the A 
ejectment: as ſuch bill cannot be as to the poſſeſſion, but muſt be ment, and to 
as to the payment of ſome demand of money. The queſtion comes ;,* other. 
to this: whether any perſon in poſſeſſion of an eſtate, as tenant or | 
otherwiſe, may not bring a bill to diſcover the title of a perſon 
bringing an ejectment againſt him, to have it ſet out, and ſeen, : 

whether that title be not in ſome other. I am of opinion, he may, 
to enable him to make a defence in ejectment, even confidering him 
as a wrong doer againſt every body. As to the prayer for an in- 
junction to an action to meſne profits, it appears from the caſe, that 
if there be ſuch a child 27 rerum natura, he muſt be an infant, and 
then the plaintiffs are in a different light, than if he was of full 
age. None can have an action for meſne profits, unleſs in caſe of 
actual entry or poſſeſſion; for which no pretence exiſts here; and 
every perſon poſſeſſing the eſtate of an infant after his title accrued, 


is conſidered here as guardian to him. 


Then even ſuppoſing the interpleading part of the bill, which I 
am not willing to allow, to be out of the caſe, and conſidering it 
as a bill, for the diſcovery of the defendant's title to poſſeſſion of 


the eſtate, and to the rents and profits: the plaintiffs are intitled to 


that diſcovery: and the defendant having demurred to the whole 
bill for diſcovery as well as relief, it ought to be over- ruled. 


«, 


Vor. I. SE Owen 


ſee if it is nat 
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Caſe 128. Owen verſus Grithth, Fune 10, 17 49. 


The rale that PPEAL from a decree made by Juſtice Abney, ſitting for the 


no appeal for 


colts merely, Maſter of the Rolls, for not giving coſts to the defendant. 
not to be upon a bill brought to have an account taken, and for relief and ſa- 


I. tisfaction in the nature of a redemption of an eſtate, which the defen- 


a ſound diſ- dant had extended by elcg7 wo a zudgment on a debt originally 


tinction can be created by bond. 
made: as 


wne 

ins ds ol The general rule, that there could not be an appeal for cofls only, 

2 was inſiſted on: the coſts were diſcretionary in the court, and not of 

and inter, right to be given to mortgagee, who may even be made to pay coſts, 
if he miſbehaves; as by inſiſting on an eſtate not to be redeemable, : 


which appears to be redeemable. 


LoRD ClancrLiion: 


Creditor to The defendant could only be obliged to account according to the 


account for R | 5 
aer ae e extended value. But this court ſince Lord Cowper's time goes far- 


received : and ther, and obliges the creditor to account for the profits really re- 
2 > 99. ac- Ceived : he is clearly intitled to his coſts on the merits, if not pre- 
extended va. Cluded by that rule; which I have often heard ſo delivered by the 
lue. But this Court, The foundation of it was to prevent vexation and trouble ; 
cout 89 for as caſes in equity often depend on abundance of circumſtances, 
cther. 
about which as the reaſon of mankind might differ, it would create 
perpetual appeals : but this is no printed rule; and it ſeems ſome- 
what ſtrict and hard to adhere to it; for ſince the ſtamp duties coſts 
come to be very material. Yet if it was to be laid open generally, 
that an appeal might be for coſts, it would cauſe that general incon- 
venience, to which a particular inconvenience ought to give way. 
Bat if a ſound diſtinction from the rule can be made, it ought. to 
be allowed: and it will be very unfortunate, if in this caſe the de- 
fendant ſhould be precluded thereby ; tor heing an incumbrancer for 
a juſt debt, and having a lien on the eſtate for his coſts as well as 
his demand ; it ſeems to be an exception, and different from the 
court's not ſuffering matters to be over-ruled merely for coſts. 
Beſides here the appeal for coſts affected the merits of the caſe, the 
Juſtice of which is on the defendant's ſide ; not being over-paid, or 
having made a bad defence; in which caſe he might be even made 
to pay coſts. Nor was he in any default in not delivering poſſeſſion, 
even after he was quite paid; for till his coſts were paid, as well as 
principal and intereſt, an incumbrancer is not bound to deliver poſ- 
ſeſſion ; the eſtate being as much a ſecurity for one as the other, 


Let the defendant therefore have his coſts taxed. 
Robinſon 


* 
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Robinſon ver/us Gee, une 10, 1749. Caſe 129. 


Anuel Gee, tenant in tail, remainder over to his brother Ofgoad , 1 
Gee in tail, with other remainders, wanting to raiſe money for tail remainder 
the payment of debts on his eſtate, propoſed to Oſgood to join in a to B. in tail, 

. . » 1 join in mort- 
mortgage for 1000 J. which was done; and both joined in a bond 3 cndbood 


but Samuel being firſt named he received the money. to raiſe mo- 
5 | ney. After 


death of 4 his creditors cannot come upon B.'s remainder in eaſe of 4. s perſonal eſtate. And it ſeems that 
parol evidence could not be read of an agreement to that purpoſe. | 


The remainder being veſted and attached in poſſeſſion in OH 
upon the death of Samuel, the creditors of Samuel brought this bill 
to turn the mortgage debt and intereſt on the real eſtate of Oſgood, 
and to exonerate the perſonal eſtate of Samue/; which it was ar- 
gued for the plaintiffs was the true intent and reſult of the tranſ- 
action between Samuel and his brother in all events: and that Oſgood 
joined in this manner to preſerve his remainder in tail, which Samuel 
would otherwiſe have deſtroyed by recovery ; comparing it to the 

caſe of an elder ſon preventing his father from ſuffering a recovery 

by promiſing to make good the proviſions, he thereby intended for 
younger children. But farther, that there was evidence of a parti- 
cular agreement for this purpoſe between the brothers, that this 
debt ſhould be entirely on the eſtate of O/good. 


This was objected to, as not being proper evidence within the 
ſtatute of frauds, becauſe only Parol: whereas this being a real 
right annexed to a real eſtate, ſuch an agreement could not be 

proved without writing. | 


Againſt this was cited for plaintiffs Walker v. Walker, December 
1740, where Jahn Walker having two brothers, ſurrendered a co- 
pyhold eſtate to one, charged with an annuity to the other, A 
queſtion ariſing concerning the right of the parties upon the refuſal 
of payment of the annuity, by the ſurrenderee : it was contended, 
that notwithſtanding the ſurrender imported. on the face of it to be 

| a ſurrender of the legal eſtate ſubject to the payment of the annuity, 
yet was it in the view of the parties, that the annuitant ſhould ſur- 
render a copyhold eſtate, which he was poſſeſſed of, for the former 
ſurrenderee's ſon ; the only evidence of which was by parol : and 


that his Lordſiip held it proper, 


Lokn 
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l oRkD CHANCELLOR, 


The queſtion depends on two conſiderations ; firſt, on the nature 
and circumſtances of the tranſaction in general, abſtracted from 
the evidence of a particular agreement : and as to that, the whole 
of the propoſal to Oſgood was to join in the mortgage, not that he 
ſhould make his eſtate liable. Suppoſe, this had been the real 
eſtate of Samuel alone of which he was ſeiſed in fee: nothing reſults 
thereout to exonerate the perſonal eſtate of Samuel, and to prevent 
the deviſee of the real eſtate, or the heir, from having the perſonal 
in exoneration of their eſtate. The general rule is, that where 
there is a mortgage of, land, with covenant for payment of 
the money, that is a debt on the perſonal aſſets, to be applied 
_ firſt in exoneration. Indeed ſimple contract creditors and legatees 
will be intitled to come upon the mortgaged premiſſes pro tanto, 
if exhauſted : but executor or reſiduary legatee could not be intitled 
to ſtand in the place of mortgagee for ſo much as was drawn out of 
the perſonal eſtate, as pecuniary creditors or legatees might. Sup- 
poſe the heir at law of Samuel (which in this cafe was not O/good, 
but a child of an elder brother) had joined in the mortgage as 
ſurety for the perſon borrowing the money, and had no benefit from 
it, which all went to his anceſtors; he would notwithſtanding his 
Joining be intitled to have a perſonal eſtate to exonerate the real: 
but this is a mortgage of a divided eſtate, Taking it in general ; 
if it appears that O/zcod joined only as ſurety for his brother, and 
pledged his remainder ; that is, turned it into a baſe fee, merely as 
a ſurety, there is no colour to ſay, the perſonal eſtate of Samuel 
ſhould be exonerated ; for that would be to ſay, the eſtate of the 
furety ſhould exonerate the eſtate of the principal debtor ; for which 
indeed it muſt be a very ſtrong caſe. If that was the caſe, the equity 
of Oſgood would be to have this debt by ſpecialty diſcharged out of 
the eſtate of Samuel againſt every body. Nor could the creditors 
or legatees of Samuel ſay againſt that; ſtanding in the place of their 
debtor ; or have recourſe back againſt his ſurety to have his own 
eſtate exonerated, which the debtor himſelf could not have. It is 
a common caſe for a wife to join in a mortgage of her inheritance 
for a debt of her huſband: after the huſband's deat; ſhe is intitled 
to have her real eftatz exonerated out of the perſonal and real aſſets 
of the huſband ; the court conſidering her eſtate only as a ſurety for 
his debt; and none of his creditors have a right to ſtand in place 
of the mortgagee to come round on the wife's eſtate. Had there 
been evidence, that Samuel intended to alter the ſucceſſion, and bar 
his brother, it would have great weight; but there is none ſuch : 
he wanted to make an effectual mortgage, to induce the mortga- 
gee to lend money, and then was ſatisfied; which diſtinguiſhes it 
from the caſe of an elder ſon preventing a recovery by his father; 
„„ 45 
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in the Time of Lord Chancellor Hazpwrckrs. 


85 that is a fraud, and the intent there not wholly anſwered, as it 
is here. But O/go0od had no conſideration; nor was Samuel deprived 


of his liberty of ſuffering a recovery; for it is now ſettled (though 


formerly doubted) that notwithſtanding tenant in tail, has turned 
his eſtate into a baſe fee, he may by a recovery bar this intail, on 
the rule of this court as to recoveries in equity, that a perſon having 
the redemption remains in actual poſſeſſion: ſo that Ofgood had no 
benefit by it. Suppoſe an action brought on the bond or covenant 
in the mortgage againſt Samuel by the mortgagee, and judgment 
enſued; Samuel could not in his life come into this court againſt 
Oſgood to inderanify himſelf againſt this demand; for that would 
be a ſtrange bill, that he ſhould come againſt his ſurety, who had 
lent his eſtate: Then if he could not, none in his place could. 
Suppoſe the mortgagee had been an action upon the bond againſt 


Oſgood alone, and got judgment; as he might, the bond being joint 


and ſeveral : O geod might have brought a bill againſt Samuel as prin- 
cipal, and would have relief, although no counter bond, and ſtand 
in the place of the creditor, and is then intitled to that relief after 
his deat. | 


The ſecond conſideration is, whether there is any particular 
agreement to turn this debt entirely on the eſtate of Ofgood? As to 
the parol evidence, it is not neceflary to give an abſolute opinion, 
but J doubt whether it would be good. This is certainly a 
kind of real right; being to affect a real eſtate in all events, contrary 


253 


to the writing, and to rebut the equity. Before the caſe of Brown v. Caf, Tal. 


Seluin, it was held in ſeveral caſes, that parol evidence might be 24% 


given to rebut an equity, although relating to a real right; but in 
that, which was a caſe of a will, the Lords held otherwiſe, From 


which determination, going further than eves before, I did indeed 


differ in opinion: the equity there was, that two perſons were 
made executors and reſiduary legatees; one of them being a debtor 
inſiſted, his debt was thereby extinguiſhed; the other inſiſting on 
the contrary, Seluin offered parol proof of being made an executor 


with intent io extinguiſh that debt; which the Lords would not 


ſuffer to be read; and that is a ſtronger caſe than the preſent. As 
to Walker v. Walker, that facts are, as has been cited; but the ground 
I went upon, was, that it was evidence of fraud againſt the defen- 
dant who was to be charged therewith: and no one can protect 
himſelf by the ſtatute in a fraud: but ſuppoſing it might be read, 
it is not ſufticient to prove what it is brought for. It is ſtrange, 
that O/zcod ſhould on ſo precarious a chance take this debt entirely 
on himſelf, when Samuel might ſtill ſuffer a recovery: and taking 
the evidence in its greateſt extent, the weight thereof is taken off 
and contradicted by the evidence on the other fide; by which it is 
plain, that Samuel was taken both by himſelf and Ofgood to be the 
debtor. So that the facts ſubſequent and concomitant ſpeak the 
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contrary to any actual agreement to this purpoſe: this is thereſore 
an attempt by perſons ſtanding in the place of the principal, to turn 
the eſtate of the ſurety 1 to exonerate the debt of the principal. 


Bond, Ee. r Agothe: nueſtion was, whether the oligo were intitled to be 


rurpi cauſa ſet relieved againſt an aſſignment and bill of ſale of goods made by Samuel 
. truſt and for the benefit of one Mrs, Hants, by having it ſet aſide: 
ſame proviſion and alſo to have a bond poſtponed given by Samuel upon articles, 
ep Hi by which imported a direct aſſignment by the huſband of his wife 
whether as to Mrs. Hanks (who was herſclf a party) to the uſe of Samuel, with 
executor or Covenant for quiet enjoyment, and further aſſurance, the coals... 
reſiduary le- ation money being 10/. Samuel having alſo by a clauſe. in 22 will 


left the lame ſum, goods, Sc. to her. 
Loxp CHANCELLOR. 


As to chi queſtion, if it can be called ſo, of the end of 
Mrs. Hanks: it is an extraordinary caſe, and ſuch as, I hope, never 
will be again; it is a direct alignment of his wife, and is a 
ſcandalous proſtitution of the law; for the bond looks as if drawn 
by a lawyer. Although the court in ſome caſes will not ſet aſide ſuch 
bonds; as in the caſe of young girls, where it is premium pudicitiæ, 
this is a bond ex furpi cauſa, and is infected with the turpitude 
of the articles; ſo that as to the creditors, it muſt be ſet aſide: as 
muſt alſo the aſſignment and bill of ſale; which are infected with 
the infirmity of the conſideration: and had it reſted on the bond, 
J ſhould not doubt to ſet it aſide in reſpect to the reſiduary legatee. 
But as the will is to the ſame effect, it is more doubtful; for a 
legacy may be given, and not be infected with the turpitude of 
the bond: and then his reſiduary legatee cannot controvert or 
oppoſe his will. But it is proper to reſerve the conſideration of this till 
it is ſeen, whether the perſonal eſtate is ſufficient to pay the debts, 


It was n. that a beide legatee, ice; the teſtator has no 
power to diſpoſe of it, cannot come againſt reficuary legatee for a 


fatisfaction out of the reſt : and Mis. Hanks is © ſpecifick legatee, 
| and cannot come at it becauſc of the turpiude of the contract. 


LoRPD Lon, 
True; but I will reſerve it as between the executor and her. 
Diſmiſs the bill, ſo far as it ſeeks to charge the eſtate, com- 
priſed in the mortgage, come to e in favour of the aſſets of 
Samuel. h 
And let the bond, appearing to have been for undue confidera- 


tion, be ſct aſide, and alſo the bill of ſale. 
2 Door 


in the Time of Lord Chancellor HaRDUW-IC RE. 25 ; 


Door verſus Geary, June 12, 1749. . Caſe 130. 
Man upon his marriage binds himſelf to leave his wife 5001, Huſband de- 
| by his will: he leaves her the intereſt of his perſonal n 
during her widowhood ; and leaves her 700 J. capital Eaſ India Baft india 
flock, in which he was then intereſted, poſſeſſed of or intitled unto, fect, having 
to be diſpoſed of by her as ſhe ſhould think fit. He had then no nag 


Eaſt India flock; but there was 700l. bank ſtock, to which his wife 7001. Bank 
was intitled in aue r droit as executrix to another after the debts of loch, co the 


8 : A - . ſurplus of 
her teſtator paid, and which the huſband afterward transferred in his SIE cho 
Own name. 1 I | | | wife was in- 

; titled as an 


For plaintiffs, repreſentatives of the wife. There was a plain — TY 
intent to paſs ſtock of ſome kind; no technical words are 33 
required in wills to deicribe the thing or perſon; and the court will en he 
conſtrue, tranſpoſe, or leave out words to effectuate deeds or wills. buſband after- 
This cannot indeed be taken as a general deviſe of 700 J. Eaft India on payed 
och, ſo as to be made up out of the teſtator's eſtate. But a perſon own name. 
may take a deviſe though wrongly deſcribed: as in a deviſe to The 7007 
nephew Dew, where the name was New. This at moſt is but 128 —— 3 
miſtake in the deſcription of the thing, and within the rule of a wife, being 
miſtake in the perſon, not an error in ſubſtance: of which ge tar 
kind there are ſeveral caſes in Sin, of error in the quality of the i 
deviſe, when the ſubſtance is certain: ſo in Gadolpb. 285, &c. and 
Brownlow 131, Pacy v. Knolls, 1 Jo. 379, Cr. C. 447, 472, and in 
| Beamont v. Fell, 2 IV ms. 141, the intent appearing, a miſtake in both 
chriſtian and ſurname did not make it void: courts have gone great 
lengths in this. A deviſe of all lands in a place having only tithes 
there; they paſſed Rol. 46. and although the quantity of the ſtock 
now differs from 700/, that was the ſum at making the will; nor 
had he ſtock in any other company. 


For defendant, executor and refiduary legatee. The queſtion is, 
whether the teftator intended this ſpecifick ſum of bank ſtock with 
ſufficient certainty? For then error will not hurt; the court even 
letting in parol cvidence to ſhew the intent, In all the caſes cited 
the teſtator had the thing given at the time; which the court always 
- conſiders in the deviſe of a ſpecifick thing; for if the teſtator had it 
not, it is void, and the executor ſhali not be obliged to make it 
good. Here the teſtator had no Eaſt India flock; nor properly 
any bank ſtock; being intitled to it in the name of his wife, and his 
taking a transfer of it in his own name after his will, ſhews he meant 
it ſhould go as his own eſtate, 
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CASES Argued and Determined 


Lord CHANCELLOR, 


This deviſe is ſufficient to carry the 7001. Bank ſtock to the 
wife under the circumſtances of the caſe. The queſtion is, whe- 
ther it is abſolutely void, or a bequeſt of ſomething, but erroneous 
in the deſcription? It amounts only to the latter; in which caſe it 
is admitted for the defendant, it will not avoid the legacy. In 
the conſtruction of wills, the teſtator muſt be taken to mean ſome- 
thing, if it can: nor muſt the words of a will be void, if they 
can have effect by reaſonable conſtruction : it is rightly admitted 

Pol. for the plaintiffs, that it cannot be brought within the rule of 
Pierce v. Snaveling, 'which was a deviſe of money, ſo as to make 
up out of the teſtator's eſtate, Suppoſing the teſtator had this ſtock 
in his own name, baving no other; it would undoubtedly paſs 
being only error demonſtrationis, and the words Eaſt India ſhould be 
rejected. Why is this a greater miſtake than the deviſe of a black, 
having only a white horſe; where the word Slack ſhall be rejected? 
So in Pacy v. Knolls, and other caſes: 1 will not mention caſes of 
miſtake in the names of legatees, where it could be reduced to cer- 
tainty; although I do not know much difference in error in the de- 
ſcription of the perſon of the legatee or of the thing, The preſent | 
teſtator had an intereſt in right of his wife, in this ſurplus of debts 
of her teſtator; which if he had fold for valuable conſideration, and 
died in the life of his wife, it would be good; like the huſband's 
right over a term of his wife: ſo that though it is true, if the wife 
ſurvived, ſhe would be intitled to it, yet the huſband had an intereſt 
in it, which he might convey, and it would bind the wife after his 
death. This caſe is the ſtronger by reaſon of the obligation he 
was under by bond to make proviſion for her; having left nothing 
elſe abſolutely which can be applied to the performance of the con- 
dition, except that precarious chance during widowhood, which 

cannot be fo applied. The plaintiffs therefore are intitled to have 
the dividends ariſing from this legacy from the huſband's death. 


Cale 131. Whitmel verſas Farrel, June 22, 1 720. 


Hoſband co- Of bn Hebert Dedld, at the time of his marriage, having an eſtate 


of 300 J. fer ann, in poſletſion, and a leaſchold eſtate, out of 
marriage ar- | 
ticles, in fix both which he could make a proviſion for a wife; and alſo an 


> 666 1 erg eſtate tail after the jointure of his mother determined, ſettles 5000. 
e 1 | 
3 af part of her portion in truſt for the wife and iſſue of ahe marriage, 
that be ſhould and allo the leaiehold for the benefit of the wife for life, in bar of 
wr nies and dower, not carrying it to the iſſue, He then takes up the conſider. 
in poſſeſſion | 
of the eſtate in ation of the additional portion of the wife by her father; and cove- 


zointure, to nants, that within fix months after the death of his mother, and 
ſetile, Sc, | | | that 
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that he ſhould come to be in poſſeſſion of the eſtate ſo in jointure, He -_ — 
he, his heirs and aſſigns, ſhould ſettle ſo much of the eſtate, as 1 
amounted to 100 J. per ann. for every 1000:/. upon her for life, then iſſue. 

to the iſſue of the marriage, and for the want of ſuch iſſue to his ns ei 
heirs. 155 i | . heir; who 

ſhall not be compelled by the wife to a ſpecifick performance. 


He died in his mother's life, leaving no iſſue, and the eſtate came 
to his ſiſter. 4 | 


That the plaintiff, notwithſtanding he died in the mother's life, 
was intitled to compel the heir to make this ſettlement; it was 
urged, that wherever one agrees to do a thing within a limited time, 
his heir, who is the ſame as himſelf, is bound to do it, the court 
conſidering the ſubſtance ; not that the party himſelf ſhould do it; 
and that the words and that be ſhould come into poſſeſſion, amount 
only to a recital, of what went before ; ſuch recitals being uſual. 


Log D CHANCELLOR. 


This is nat quite clear of doubt; but on the whole, I am of 
opinion, that the plaintiff is not intitled to have a ſpecifick per- 
formance of the articles: it is not the caſe of a wife left without 
any proviſion made for her under the articles upon the marriage 
agreement. It is not to be expreſſed to be by way of jointure ; be- 
cauſe it would not anſwer the purpoſes of a jointure, as the mother 
might ſurvive and interpoſe. The intent was for what the wife 
brought in preſent, to ſecure a certain ſettlement of 500 J. and the 
leaſehold : but as to any additional portion ſhe was to take her 
chance; it being un-ertain on the other ſide, what that addition would 
be. The material queſtion is of the conſtruction of the articles. 


PFirſt, to conſider what would be the conſtruction in a court of law; 

and whether an action of covenant, in the fa& that has happened, 

could be maintained thereon ? and I think not ; there being two 

contingencies, (for it is improper to call them conditions) upon 

which the obligation to perform this covenant was to ariſe ; but one 

of which has happened: for though the mother is dead, he never 

came into poſſeſſion; and in action of covenant againſt the heir at 
law or executor, it muſt be alledged, in order to aſſign a breach, that 
he came into poſſeſſion after the mother's death; which if it can- 

not be done, the action cannot be maintained. | 


Then to conſider what conſtruction it will bear in equity: whe- 
ther a ſpecifick performance according to the plaintiff's expoſition ? 
r = 25. Wo There 
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There are few caſes in which a court of equity will decree a per- 
formance of a covenant or agreement, upon which there can be no 
action at law, according to the words of the articles and the events 
that have happened. This court indeed will carry ſeveral agree- 
ments into execution, upon which an action at law cannot be main- 

tained by reaſon of the form of the inſtrument; but rarely where 
the covenant was not performed by reaſon of the events; ; in which 
caſe the ſame conſtruction muſt be here as at law. I will not ſay, 
that upon a marriage agreement imperfectly drawn by the parties, 
and not reduced into proper form, a court of equity will not make 
'a liberal conſtruction of the words, to find a provifion for a wife 
or children. But here it is regularly drawn: and this court muſt 
not put a different conſtruction from what the law would do, Nor 
is the plaintiff! 8 conſtruction the intent. 


Diſmiſs the bill therefore, ſo. far as it ſeeks a ſpecifick per- 
| formance. 


Caſe 132. Kirkham Verſus Smith, June 2 3, 1749. 


Tenant in tail HO Smith becoming tenant in tail under the will of his father 
pays off an Eraſmus upon the death of his two brothers, the laſt of whom 


incumbrance 


by mortgage, had ſuffered a recovery of part of the eſtate and exchanged part, in 


but takes no 17358 days off 5800 J. a debt originally upon the eſtate by a mort- 
+4: ror Jer gage term for years, but does not take care to have an aſſignment 
over ſubject Of the term to himſelf : and apprehending himſelf to be owner, 

ji hay into and to have power to diſpoſe of his eſtate, and having two daugh- 

Tati. ters, in 1741 for natural love and affection to them and his wife, by 

leaſe and releaſe makes a ſettlement of his whole real eſtate, inclu- 

ding and particularly deſcribing this; thereby firſt limiting it to his 

own daughters and their iſſue, remainder over to the ſame colla- 

teral branches as under his father's intail. At the ſame time he 

makes a will of the ſame date in preſence of the ſame witneſſes, 

taking notice of his ſettlement and referring to it; and thereby 

gives legacies to the plaintiffs, directing that his wife ſhould live at 

his manſion-houſe at Weald Hall in Efſex with his daughters, and 

have the uſe of the furniture, which ſhould be farther enjoyed by 

the perſons, who ſhould have the manſion- 1 as limited by the 


| ſettlement. 


He died 1 in 1744, leaving his wife and the two daughters, 


'The Saincith claimed this eſtate under the remainder in the will 

of Eraſmus, as not barred : and claimed it diſcharged of the 5800/7. 
incumbrance, as there was a ſtrong. preſumption, that it was not 
paid off out ofs own money, but out of the aſſets of Eraſmus; 
there being a direct repreſentation of executors: ſo that it ſhould 
5 not 


charge for the perſonal repreſentatives of Hugh; for whom from 
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not now be a ſubſiſting charge for the benefit of the perſonal re- 
preſentatives of Hugh. Nor will the plaintiffs by their claim of this 
real eſtate be defeated of their legacics of the will of Hugh; the 
caſes, of not diſputing one part of the will when taking by the other, 
not extending to this. 2 Vins. 616, and other caſes on the head of 
datisfaction. | 
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Againſt this it was argued, that the 5800 J. Qill ſubũſted as a 


the time of payment they ſhould be conſidered as truſtees, whe- 
ther there was an aſſignment or not. Nor does the court in gene- 
ral favour mergers or extinguiſhment, becauſe it might prejudice | 1 
families. In Walpole v. Lord Conway, Auguſt 1740, Lord Conway 2 
made a ſettlement of his eſtate, in which 5000 J. part of his wite's 

portion was agreed to be laid out in land, and ſettled after his own 

and his wife's death, for ſuch of the children of the marriage, as 

they ſhould appoint: in default of appointment to the younger 
children in tail equally : no direct appointment was ever made; 

nor was it ever laid out in land; but by his will, he gave his 
daughters 6000 /. a- piece, ſaying, that, as 5000 J. part of the wite's 

portion was not paid, he believed his perſonal eſtate would be 

more than ſufficient to pay his debts and legacies. Upon a bill 

by the truſtees, his Lordſhip held, that the teſtator conſidering this 

5000 /. as part of his perſonal eſtate, although it was not ſo, nor 

capable of being diſpoſed of by him for debts and legacies, the 
daughters ſhould not claim their 6000 J. under the will, unleſs they 

gave up their intereſt in the 5000/7. under the ſettlement : but here 
is much ſtronger proof of Hygh's conſidering this as his eſtate. 

In Cowper v. Scot, Feb. 1731, it was held, that a daughter of a; Was. 119. 
freeman of London could not claim 1500 J. charged by the father's 

vill on real eſtate and alſo under the cuſtom; it appearing from the 

whole context (although by implication only) that the teſtator in- 

tended to exclude the cuſtom, though it was not ſaid ſo. In In- 

gram v. Ingram, December 1740, a father, having power by mar- 
| riage ſettlement of appointing copyhold eſtate among his children, 
directs by his will, that it ſhould be divided in ſuch proportion, 
as the wife ſhould think proper, who appoints by will. It was 
held, that the father could not delegate that power; yet any, who 

would defeat what the mother had done, by what was in truth no 
power, ſhould have no benefit under the father's will, which ſhews 
the extent of the rule. © 
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LORD CHANCELLOR. 


It is miſchievous in general, that ſuch ſort of incumbrances 
ſhould be ſet up for the benefit of the perſonal eſtate : therefore 
there muſt be other equitable circumſtances. There being a term 
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for years in the mortgagee, which ſtands in point of -law, as ir 


did before, as no aſſignment, none of the parties before the court 


have the legal eſtate, for a conveyance of which the plaintiffs come: 
and that conveyance muſt be upon equitable grounds. So far as it 
appears, Hugh paid it off with his own money; for he might have 
taken an aſſignment of the term either in truſt to attend the in- 
heritance, which would have ended this queſtion, or in truſt for 
himſelf, bis executors or adminiſtrators; which would, notwith- 
ſtanding the remainder over, have kept this incumbrance on foot 
for the benefit of his perſonal eſtate, and thoſe intitled thereto : or 
he might in his life have called for an afſignment of it, if he 
found out this limitation in remainder, that it might be made 
for the benefit of his executors, not of the remainder. . But his 
not doing any of theſe, clearly proves, he took himſelf to have 


the abſolute ownerſhip and diſpoſal of it: and although he has 


made uſe of ſuch an inſtrument as leaſe and releaſe, (which though 
it has been thrown out, that it will bar an equitable intail, yet it 
was never ſo determined, and I hope never will): yet the court can- 
not decree to perſons claiming this in contradiction to his apprehen- 
ſion and intent, not only a conveyance of the inheritance, but alſo 
of this term, without making a ſatisfaction to the perſonal eſtate of 
Hugh which would be contrary to the maxim, that he, Who 
would have equity, muſt do yy and theſe: are the equitable 
circumſtances. 


As to the other queſtion of the legacies, theſe principles at are ad- 
mitted ; that according to Neys v. Mordaunt, where one taking 
hichſelf to be abſolute owner of an eſtate, when he was not ſo, de- 


viſed it away, and gives an eſtate, whereof he was abſolute owner, 


to the perfon claiming a remainder in tail in the other eſtate de- 
viſed away; the court will not ſuffer that perſon to have both eſtates 
by claiming in contradiction to the will in another part. That was in 
reſpect of real eſtate : ſubſequent caſes have gone farther, and was 
firſt eſtabliſhed by Lord Talbot in the caſe of a perſonal legacy, in 
Vincent v. Vincent, which has been ſince followed: as on a deviſe 
to a younger ſon, of lands intailed, and a legacy to the elder, the 
_ elder ſhall not claim the legacy, and defeat. the deviſee, but ſhall | 


make his election: and this holds, whether the perſons are children 


or not. This indeed is not the ſame caſe in ſpecie and form, being 
a middle caſe; but falls within the ſame reaſon. Here the real 
eſtate is by ſettlement ; but this ſettlement and will under the cir- 
cumſtances of the caſe are to be taken as one entire diſpoſition, and 
both are revocable : but it goes farther ; for by the will he has made 
a diſpoſition of part of the real eſtate, which, if to take place, will 
break in upon the plaintiff's remainder in tail, 972. the deviſe of 
the benefit of the houſe to the wife and the will i is a continuance | 
of ” 
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of the intent declared in the ſettlement. So that the claim of this 
real eſtate in contradiction to the will comes ſtrongly within the 
reaſon of all thoſe caſes; coming up to Walpole v. Lord Conway; = 
which was determined by me on foundation of an_implication in 
the will of the teſtator's apprehenſion of that part of his wife's 
portion being part of his perſonal eſtate. But the caſes upon the 
head of ſatisfaction are quite on another principle. If indeed a foun- 
dation can be laid for an inquiry, whether this money paid aroſe 
out of the eſtate of Eraſmus, it would be another caſe ; but I can- 
not preſume any part of the perſonal eſtate of Eraſmus come to the 
hands of Hugh, who came in as executor by ſubſtitution, and does 
Not appear to have proved the will; no ſuch evidence being laid be- 
fore me. And then taking it to be paid out of Hugh's own money, 
there is no colour for the Plaintiff's coming into equity to have the 


benefit of it, 


A queſtion ow! aroſe of 98 ; the brother having ſold Tenant in tail 
that part of the eftate, of which he had ſuffered a recovery; the 2 min 
purchaſer of which was to enjoy it free from incumbrance; it was ſuffer a 


infiſted for the defendant, that the remaining part of the eftate ogy ag 
c 


ſhould bear the whole burthen of this incumbrance. For the Plain- part, and ex- 


tiffs it was inſiſted, the eſtate taken in exchange for the other part, changes part: 
the land taken 


conveyed by the brother, ſhould bear its proportion; and that "un ne 
Hugh, coming in lieu of the incumbrancer, muſt be. conſidered. as not fubje&t to 


RY, ſo much of the money in his hands. | contribution 
of the incum- 


brance, the 
.LoRD CHANCELLOR, | . | whole of 
which muſt 
There is ſomething 3 in this queſtion: but I 3 
there is not ſufficient ground for contribution; which would be der. 
making the conſideration taken by the brother for that part of the 
eſtate exchanged, liable in the hands of thoſe ſtanding in his place 
for part of the incumbrance: whereas the equity is the ſame, as if 
the brother had conveyed it to a purchaſer, in conſideration of 
money paid, inſtead of taking land to himſelf in fee. In which 
caſe, there is no ground for Hugh to come for a proportion againſt 
the aſſets of his brother, who might have barred the whole. Then 
the equity for the plaintiffs is not better than that of Hugh would, 
have been: though in reſpect of the mortgagee he would have a 
right to have both parts of the eſtate liable for his ſatisfaction; yet 
on a bill by him for forecloſure or ſale, the equity would be, that 
the eftate purchaſed ſhould not be liable, unleſs the other part was 
not ſufficient for the ſatisfaction, 


The oleintifh therefore are intitled under the will of the father 
to ſo much of the eſtate as was not conveyed by the brother, ſab- 
ject to 5800 J. paid by Hugh, But as their claim is in contradic- 
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tion to the will of Hugh, they muſt wave their legacies therein, 
and let the bill be diſmiſſed, fo far as it demands them. But no 
coſts on either fide ; for though naturally the coſts follow the re- 
demption, the right to redeem has been diſputed, and it was a 


doubtful queſtion, 


Caſe 133. Graham verſus Graham, June 26, 1749. 1 


HE plaintiff truſtee for her fon coming into poſſeſſion of the 
eſtate, whereof ſhe was dowable, was in receipt of the pro- 
fits; and, being now to account, claiming an allowance tor the 


profits of her dower. 


Objected, chat 8 he might be intitled thereto under the 
head of juſt allowance in the account; yet as to the future profits, 
the had no right to come into —_ for them, but ſhould probe 


cute her writ of dower. 
LoRD CHANCELLOR, : 


wr tag of cannot deny the plaintiff an allowance, on taking the account, of 
count being ſo much of the profits as ſne had a clear right to for her dower : and 
intitled to al- then as to the ſubſequent time, it would be ſtrange, if the court ſhould 


—_—_ decree part of poſſeſſion and not ſecure it for the future; which 
| ſhall notbe would blow both hot and cold; 8 her right on one — 


drove to her 
writ of dower and granting it on the other. 


for the future 


Profits. The plaintiffs next claim was So three annuities gh Ven by her bot 


band's father: the firſt, a grant by deed: of 10. per annum for a 
term of 99 years, on condition that ſhe maintained her ſon, and 
was charged on a particular eſtate: the ſecond, of 61. per annum 
during her widowhood, given by bond: the third by his will of 


10 /. per annum charged generally, 


The laſt was infiſted to be a ſatisfaRtion, the court wes againſt 
double proviſions. Brown v. Dateſon 2 Ver. 498. and Atkinſon 
v. Atkinſon, Feb. 19, 1732. where a ſon having affets of his fa- 
ther ſufficient to anſwer an annuity, by his will gave an equivalent ; 
and it was held a ſatisfaction by Sir Jeſeph Jehyl. But however the 
plaintiff is not intitled to come into equity to recover the arrears of 

that e againſt a e for valuable cOnlderation wRhoue 


 LorD 
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LORD CHANCELLOR, 
The queſtion is, whether the latter annuity can be conſidered as Derile of en- 
2 ſatisfaction for either of the other two granted in his life. For be » fee. 
both together, amounting to 16/. per annum, that being but 10 J. tion for a 
per annum, cannot be a ſatisfaction: nor can it for the 101, annuity 2-4 be. 
granted by deed ; although there are ſeveral caſes in which the fore; other- 
court leans againſt double proviſions on the foot of parity between Mie if the 
| 223 | R | , | „ - aunuity by 

them. Though it is voluntary in reſpect of his grandſon, it is ill was ler- 
not ſo in reſpect of his daughter-in-law ;- who being by agreement ger, er equal. 
to maintain her infant ſon for it, otherwiſe to ceaſe, is conſidered == teſ⸗ 
as a purchaſer; and the grandſon would have a right to come into — 
equity by prochein Amy for maintenance thereout. Another ob- with two an- 
jection to its being a ſatisfaction is, becauſe out of different n 
the firſt being out of a particular eſtate, the latter charged on the ge- nuity equal 
neral fund of real and perſonal. But as to what is laſt ſaid, I am = to _ it 
doubtful; and rather think, ſhe cannot come into equity; becauſe fatisfaQion for 
this does not come by way of allowance out of any thing, for which either. 
ſhe was to account, {for if ſo, and ſhe had a right to ir, ſhe mult 
have that allowance, whether againſt a purchaſer for valuable con- 
ſideration or not :) but this was a bill originally for ſatisfaQion of ar- 
rears and growing payments; and then the rule, which muſt take 
place, unleſs the plaintiff can diſtinguiſh it, 1s, that a purchaſer for 
valuable conſideration without notice ſhall not be hurt in equity, but 


the remedy muſt be at law. 


As to the 61. annuity, which was nothing but a debt on his 
eſtate, I think, the laſt will be a ſatisfaction for it; for the perſon 
ſo indebted gives by his will a better annuity; which falls within 
all the rules eſtabliſhed of ſatisfactions. If it was a bond for pay- 
ment of a groſs ſum, and he gave an equal or larger ſum by his 
will, it would certainly be a ſatisfaction. I do believe, the intent 
was, as has been ſaid for the plaintiff, to increaſe his bounty; and 
he has done it, by giving an additional 101. per Ann, to the firſt 
10]. As to what was further ſaid (that the court will not hold 
| what is given by a will, a ſatisfaction for either, where ſeveral 
things are given before) there might be a great deal in it: and there- 
fore if he was chargeable with two, and deviſed an annuity equal ro 
one, I ſhould not have thought it a ſatisfaction for either; but it 
ſhould accumulate. But he was not a general debtor for both, 
only for the 61. annuity ; having granted the 10/. annuity by way 
of charge on a particular eſtate, and really for the benefit of the 
grandſon: ſo that he was debtor only for the other; and having 
iven a higher, it cannot be diſtinguiſhed from the cafes of ſa- 
tisfaction. 
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Caſe 1 34 


Poſt. | 
How far the 
court will re- 
ſtrain tenant 
for life with- 
out impeach- 
ment of 
wake, 


4 


17 


A 


CASES Argued and Determined 


Aſton verſus Aſton, June 27, 1 740. 
IR Thomas Afton in the ſame fotrlement. in which he 1 | 


himſelf tenant for life without impeachment of waſte, with 
full liberty to commit waſte, ſettles a jointure upon his wite for 
life without impeachment of waſte, | | 


On ſertling another part, he creates a term on truſt to ſecure a 
rent-charge of zoo ! per Ann. to his wife, as a further part of her 
jointure, and afterward out of the rents and profits thereof to raiſe 
money from time to time, to reimburſe her expences in ſuſtaining 
and repairing her j jointure eſtate. 


After bis death ſhe, having this cham on the eſtate of her on, 
lets this annuity together with the intereſt of 3 100 J. given her by 
her huſband's will, run in arrear for three years. Upon her ſon's 
marriage ſhe gave up the ſaid arrear due, and alſo 2000 J. which 
he owed her, becauſe he could not otherwiſe make a jointure within 


the ſettlement. She ſaw him but twice afterward; he goes abroad ; 


and there is an arrear of eight years Guring his life. 


Upon his dying without iſſue the eſtate came to his ſiſter Cathe- 
rine; who brought this bill againſt her mother Lady on to en- 
Join her from committing farther ſpoil and deſtruction upon her 
jointure eftate; and for ſatisfaction for the damage already done 
thereby ; ſuggeſting that ſhe had cut down even ſuch timber, as 
was not fit for repairs, as young ſaplins &c. not leaving a twig on 
the eſtate; and alſo to be quieted in the enjeyment of the lands free 
from the arrear incurred i in her brother” s life. 


Loxpb CHANCELLOR. 


The queſtions before te” court are of SE nature, as depend 
more on the latitude of diſcretion of a cobrt of equity than many 


other caſes; and therefore more difficult for a judge to ſatisfy him- 


elf in the determination, he is to give; which is to ariſe on the cir- 


cumſtances of the caſe, than in other caſes, where he might be 


guided by particular rules, Yet the court muſt go by ſome rule, 
and not make ſuch a determination relating to property, eſpecially : 
real property, as ay be menen with inconvenience and uncer- 


tainty. 


As to the firſt queſtion, of the waſte, conſider it as it may in 


general concern tenant for life without impeachment of waſte 


under a ſettlement; for though this is a particular caſe, the con- 


ſideration of the general, will give gin therein, 


* It 


in the Time of Lord Chancellor HARDWICEE. 


It is uſual in marriage-ſettlements to make the father tenant for 
life without impeachment of waſte; and ſometimes the words 
-with fu'l liberty to commit waſte, are added, as here, to the huſband's 
eſtate. But then it is moſt uſuai to inſert reſtrictions, as except in 


houſes, Sc. So in making grandfather tenant for life in voluntary - 


ſettlements and deviſes; ſo of father, owner of the eſtate, and 
making the ſettlement. This therefore may concern all ſuch per- 
ſons, and the queſtion is, what a court of equity would do, if it 
aroſe again perſons in thoſe circumſtances? At common law, that 
clauſe, without impeachment of waſte, only exempted tenant for life 


from the penalty of the ſtatute, the recovery ef treble value and 


place waſted; not giving the property of the thing waſted: 
but in Lewis Bouwle's caſe, 11 Co. 79, it was determined, that theſe 
words alſo gave the property: the neceſſary conſequence of which 
was, that in general, unleſs on particular circumſtances, he was not 
to be reſtrained in equity; for that would be to determine, that he 
ſhould not make uſe of that property the law allowed him. But 
afterward ſeveral inſtances were conſidered, in which this very 
large power might be exerciſed contrary to conſcience, and in an 
unreaſonable manner by tenant for life; as where his act was to the 
deſtruction of the thing ſettled ; which was the ground of Lord 
Bernard's caſe, the ſtrongeſt that could happen : yet that was not 
an original caſe, without precedent or judicial opinion to ſupport it; 
as appears from a caſe 5 F. 1. (before Lewis Bowle's caſe) which 
probably occurred then; though the determination there did not 
operate on it. If tenant for life without impeachment of waſte 
pulled down farm-houſes, in general I ſhould no more ſcruple re- 
ſtraining him, than I ſhould from pulling down the manſion-houſe, 
| (unleſs where he pulled down two to make into one in order to 


bear the burthen but of one;) it tending equally to the deſtruction 


of the thing ſettled. If therefore he ſhould grub up a wood ſettled, 


ſo as to deſtroy the wood abſolutely, I ſhould reſtrain him; which 


is the meaning of the words in that caſe, 5 F. 1. vig. ſuch volun- 
tary, malicious, intended waſte ; and in Abrabal v. Bub, Paſ. 1680. 
(ſaid to be in a manuſcript of Lord Nottingbam's collection, which, 
I believe, I have alſo ſeen,) it is termed extravagant and humourſome 
ate. So in 2 C. C. 32, where the Lord Chancellor declares, he 
would ſtop the pulling dowri houſes in the caſe of tenant in tail 
apres poſſibility, Ec. which is carrying it a good way; as he has 
power to commit waſte, becauſe the inheritance once was in him: 
and alſo-in the caſe of tenant for life by expreſs grant. So in Cooke 
.v Whaley, Eg. Ab. 400 Since Lord Bernard's caſe I have gone 
Farther, and reſtrained the taking down trees for ornament and 
| ſhelter to the houſe : as in the caſe of Packingten v. Layton, and 
other caſes: but a little farther ſtill in Sir Francis Charlton's caſe ; 
who was reſtrained from cutting down timber growing in an 
avenue and planted walk in a park ; but it depended on the ſame 

Vol. 1 Yyy principle : 
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her teimburſement is extraordinary, and abſurd to ſuppoſe he meant 


C ASE 8 Argued and Determined 


principle: and though there was a lane between the houſe and park, 


yet it was of the ſame kind with Packington's caſe, where the houſe 
ſtood in the park; they being planted to anſwer the houſe, and for 
its ornament and ſhelter. But there is no caſe of tenant for life 
without impeachment of waſte, where it has gone farther, What 
is infiſted on for the plaintiff, is true in general; that law or 
equity does not depend on the particular caſes, but on the general 
reaſon running through them : and therefore if a new caſe happens, 
not the ſame in ſpecze, but eſſentially within them, the ſame rule 
ought to govern, It is therefore inferred, that the court ought in 
general to grant an injunction againſt tenant for life without im- 
peachment of waſte, for cutting down any timber not full grown or 
proper for building ; or any, the doing of which might be a ſpoil 
or prejudice to the eſtate for the future. Something of that kind 
might be wiſhed for; but it is in general difficult to attain and incon- 
venient to do it. Nor does it fall within the reaſoning of the caſe 
mentioned. Was the court to take ſuch large ſtrides, reſort muſt 
always be to a court of equity; for no certain rule can be laid down, 
as it cannot be taken from the value of the trees; which will differ 
according to the ſort and circumſtances: nor from the purchaſe of 
eſtates; and ſome timber may be fit for one kind of building, not 
for others. But the reaſoning of the cafes of pulling down farm or 


manſion-houſes, or trees for ornament or ſhelter does not come up 


to this; for the conſequence of cutting down timber, perhaps too 
young, does not tend to the deſtruction of the think ſettled: although 
it tends to its prejudice for a time; for timber will grow again in 
a few years: not ſo of houſes, Nor will young trees planted in 
avenues pulled down ferve for the purpole as befare ; for having 
been put there for the convenient enjoyment of the houſe, they are 
conſidered as appurtenant thereto, and can no more be deſtroyed by 
ſuch tenant for life than the houſe itſelf, But it would be very dan- 
gerous for the court to uſe ſuch a latitude as to extend this to the 
taking away the profits of the eſtate by tenant for life to the preju- 
dice of the remainder man; which his eſtate for life without im- 
peachment of waſte gives him liberty to do. rn 


This on the General queſtion relating to tenant for life without 


impeachment of waſte under a ſettlement, 


Next conſider, how it ſtands on the circumſtances; which 
are very ſpecial, and which differ it from the caſe of a father ma- 
king a ſettlement on a ſon. But it is all in his own hand writing, 
who does not appear to have been bred a lawyer: and though 


counſel was ſaid to be employed, there is no evidence thereof. 


It is natural to conclude, that from the variety of expreſſions in the 


additional words to the clauſe, wherein he makes himſelf tenant for 


life, he thought, there was ſome difference. Beſide, the term for 


do 


in the Time of Lord Chancellor Haxpwicke. 


to leave her at liberty to cut down and ſtrip the eſtate of every ſtick 
of timber (which are the natural bofes for repairs) and then to come 

by this term to be reimburſed her expences in buying timber for 
repairs: it being contrary to the plain intent; which was, that ſhe 
ſhould be tenant for life, without impeachment of waſte to prevent 
trouble in little matters; but ſtill that the timber growing on the 


eſtate, and the natural fund for it, ſhould be applied for that: but 


that ſhe ſhould be reimburſed out of this term, what ſhe ſhould pay 
eut of her own pocket. Therefore as the defendant has cut down 
timber on this eſtate without applying it to repairs, ſhe ſhall have no 
benefit of this term, till the has reimburſed to the eſtate, what ſhe 
has ſo unreaſonably cut away : and as to the future, the evidence 
being that ſhe has left ne timber fit even for repair of farm-houſes. 


J will reſtrain her by the decree from cutting any more timber off 


the eſtate without leave of the court. 


The next queſtion is as to the demand of the arrear of 300 J. Owner of = 
charge on an 
s | eſtate lets it 
defendant has loſt her right upon two grounds: firſt, that (he muſt run in arrear 
eight years ; 
not to be pre- 
ſumed abſo- 
lutely releaſed, 
or intended to 
prejudice the 


annuity, and the intereſt of the 3100/. ; to which, it is inliſted, the 


be taken to have releaſed this arrear to her ſon ; or elſe that her 
permit: ig him to enjoy the eſtate without demanding it was in or- 
der to favour him fraudulently to the prejudice of the remainder. 
No authority is cited for ſuch a reſolution ; therefore as it is a new 


caſe in ſpecte, and the defendant expreſsly denies by her anſwer, 


that ſhe releaſed or remitted it, but, on the contrary, hoped, he 
would pay her, it is only to be inferred from her lacheſs and acts: 
and it is carrying it too far to ſay, becauſe the owner of a charge 
upon an eſtate lets it run in arrear eight years, it muſt be pre- 
ſamed abſolutely releaſed. There is no ſuch ſtatute of limitation to 
par her: and no ſuch length of time inferring preſumption of pay- 


ment. It is compared to the caſes of pin-money ſuffered to run in Pin-money. 


arrear ; Which ſhall not be allowed for more than one year: but 
that is not merely on a ſappoſal of her having given them up to the 
huſband ; but on this, that, having lived with the huſband, ſhe is 
ſuppoſed to have received ſatisfaction that way. But where the wife 
lived ſeparate from the huſband (which was the caſe of Lady Dervy) 
and had no allowance from him, the court would decree an account, 


remainder. 


as far back as the arrears go; becauſe there could be no ſuch pre- 


ſumption: which ſhews, that the caſes of pin- money do not go on 
length of time: it is compared alſo to the caſe of. bills of exchange, 
where credit is given beyond a reaſon..ble time: but that ſtands on 
a different reaſon, The drawer is preſumed to have money in his 
hand to anſwer it: and therefore if the payee does not uſe diligence 

to get it, but ſuffers the drawer to go on, it is loſt by his de- 
fault in ſtanding by, and ſeeing the fund drawn out, in a manner 
he ought not to do; and it does not go upon the intent to give it 


Bills of ex- 
change. 


away. Then the caſe put of the mortgage concludes againſt the Mongege 


* plaintiff, 
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plaintiff. If a prior mortgagee does not bring an ejectment to re- 
cover poſſeſñon, and the intereſt runs in arrear, a ſubſequent mort- 
gagee ſhall notwithſtanding not be permitted to redeem him with - 
out paying the whole intereſt ſo run on; becauſe though the ſecond 
mortgagee could not enter, he was not without remedy; for he 
might have brought a bill to redeem, and ſo had the eſtate himſelf ; 
but if he did not, this court has often appointed a receiver to keep 
down the intereſt; which the court will not in general do, unleſs 
v here prior mortgagee will not enter: but if he does not take that 
remedy, he ſhall not redeem without paying that arrear: and the 
mortgagee often ſuffers the arrear to run on with a deſign to get in 
the eſtate, on which he lent his money, and become the purchaſer : 
which may be called an ill intent, yet ſhall he not loſe his intereſt, 
Then fraud and colluſion is never preſumed, but mult be proved, 
either expreſsly, or by neceſſary conſequence from the acts done. 
The defendant was very bountiful to her ſon : and though it may 
be called a deceit on the ſon's power to make a jointure, it was an 
honeſt one in this caſe ; parting with her own money to induce 
him to marry. It muſt not be thence inferred, that the defendant 
by this favour to her ſon, intended to prejudice the remainder ; 
which ſhe could not then ſee would come to the plaintiff, as the 
ſon might have had iſſue, who would come to the eſtate before the 
daughters of his father: nor can the defendant be preſumed to have 
left this burthen to prejudice ſuch iſſue. There is no ground then 
that ſhe ſhould loſe this demand. Bat another circumſtance is 
admitted, beſide the not appearing that ſhe intended to remit this 
in favour of her fon, v2. that the defendant has now ſeven 
daughters, beſide the plaintiff, who is owner of this large eſtate as 
tenant in tail; and it is reaſonable for the mother to endeavour to 
increaſe her own perſonal eſtate, to enable her to make a proviſion 


- 


for the reſt. | 


Caſe 135. 3 Hopkins verſus Hopkins. 


Contingentre- 14 O HN HOPKINS, being by the decree of Lord Talbot in- 
mainder upon , titled to the rents and profits of the eſtate deviſed by Mr. Hop- 
evi. Eins till ſome perſon came in effe, who ſhould be intitled to the 
eeſtate in poſſeſſion according to the will, although the actual enjoy- 
ee ment of the whole was ſuſpended by the proviſo in the will; had 
zag io heir atafterward a fon, who was the firit perſon ſo intitled to take this 
law. eſtate by executory deviſe according to the decree ; but that fon 
died. His father was intitled out of the rents and profits for his 
maintenance by the ſaid proviſo; but the queſtion was, what ſhould 


be done with the profits over and above that maintenance? 


> 


The 


. / 


in the Time of Lord Chancellor Hazpwicks. 269 


: The ſon of Anne Dare brought a bill for that ſurplus, as the firſt 
perſon in being capable of taking poſſeſſion under the will. 


Lord Hardwicke had been of an opinion againſt him ; for as by Contingent 
he the ſaid decree was not intitled to the eſtate in poſſeſſion, he con- 13 ; 
ſequently was not intitled to the rents and profits : that as this execu- 8 = 
tory deviſe was once veſted, the reſt were contingent remainders up- trulizes to 
on that executory deviſe : and that the inheritance was ſufficient <a 

ſupport that truſt, although no truſtees to ſupport, Sc. were in- : 


. Ferted, 


Jobn Hopkins had no other ſon, but his daughter had a ſon: and 
the queſtion now was, whether that ſhould determine the right of 
Jobn Hopkins to thoſe profits during the life of that ſon, 


Lord CHANCELLOR. 


I am of an opinion, it ſhall not; for that can only be on the 
foot of that ſon's being the perſon intitled to the poſſeſſion ; which 
he cannot be, as he is in the ſame caſe with the ſon of Dare: fince 
John Hopkins may ſtill have a ſon born, who will take before the 
ſon of his daughter, as the court has held this to be a contingent re- 
mainder upon the executory deviſe. The fon of the daughter then 
is not intitled to maintenance out of the profits; not being intitled to 
any of the profits at all. Nor can the repreſentative of the dead 1n- 
fant be intitled to theſe profits: and none but John Hopbins can; 
whoſe right thereto is not determined, till a perſon comes in efſe, 
who is intitled to an eſtate for life in poſſeſſion, which this ſon of 
the daughter is not; as other perſons may now come in efſe, who 
could not take, if he once took ; for then no perſon coming under 
a prior limitation can move or turn him back ; for it will not open 
and ſhut, as it will at common law: though it was endeavoured at 


by Lord Macclefield. 
Vide caſes in the time of Lord Talbot, where the will FF fated. 


| K. verſus Daly, July a2, 17 49. Caſe 136. 
In Exchequer. 


RS. Daly, having been found heir at law to the duke of Where notice 
Buckingham, and hearing that an inqueſt of office was to ſhould be gi. 
iſſue for the crown to inquire, whether by the attainder of one of — 
ber anceſtors in Ireland the lands did not eſcheat? now moveth the miſſion for an 
court for an order to give reaſonable notice of the iſſuing ſuch com- 4. 
miſhon, citing ſeveral old ſtatutes, which have provided penalties 
Vo I. I. | £2 2 | on 
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| on the ſheriff for executing them privately : as 34 E. 3. 26 E. 2. 
323 23 H. 6. 17. 1 EH. 8.8. and a caſein the time of C. Baren Pengely, 
1 | when an inquiſition was ſet aſide for a ſheriff” 8 retuling to hear e evi- 
1 88 | | e 


This was oppoſed by the Solicitor General, as it would give the 
jury power to try a mere matter of la; whether the attainder can . 
1 affect lands in England: which queilion being debated before the ä 

Attorney General, he was very clear for the crown. There is no | 
precedent of ſuch notice; Ingueſts of cffice are merely ex parte, and 
not concluſive evidence : 6d ſince the ſtatute of E. 6. great altera- 
tion is made therein, as the defendant may now traverſe ſuch inqueſt, 


And for that reaſon, and it being the general rule that no notice 
need be given of executing ngueſts of office, Lord Chief Baron Parker, | 
although he theught this a favourable caſe for notice, was againſt 
oy ns. new inventions in practice and altering the law, 


But the three Barons, Clarke, Clive, and Legg, were of adifferent 
opinion ; for though they agreed, that if this was an application for 
a general rule, that in all caſes of inqueſts notice ſhould be given, they 
ſhould be againſt it: yet the circumſtan. es of this caſe conſidered, 
it ought to be given. If the party has an opportunity by being pre- 
ſent, ſhe has certainly a right to be heard, and lay her evidence be- 
fore the jury; nor is there any objection to the aſſiſting the party to 
do ſo: and though the attainder may be matter of law, there are 
ſeveral facts, of which the jury have a right to judge: nor is this a- 
ny injury to the crown, whom it does not prevent from laying their 
_ caſe before the jury at the ſame time, and this can happen but ſel- 
dom ; for there are few caſes in which the party can come, and 
ſhew a reaſon for ſuch notice which is previouſly neceffary. And 
although the inqueſt may be traverſed, it is a great hardſhip on the 
ſubject to contend with the crown; and ſecurity muſt be given, 
which may be difficult to get for ſo conſiderable an eſtate, What 
the jury aſcertain, which ought to be the truth, may be different, 
if heard ex parte, from what it would otherwiſe be. The ſeveral 
ſtatutes before E. 6. are material: and the ſame reaſon which intro- 
duced them, the requiring things to be publickly executed, holds in 
the preſent caſe. Therefore ſuch order for notice ought to iſſue. 


Chapman 


wu „„ 
— 


in the Time of Lord Chancellor Hazpwicke. 


Chapman verſus Hart, June 29, 1749. 
— captain of the JVarwick man of war, deviſed all 


— bis lands and tenements in or near Fey to the plaintiff; 
and farther gives to her for her care of him during his ficknels at 
Antigua coo l. and all his goods and chattels in his houſe, and on 


board the Warwich, and alſo his engraved filver ſalver, and two ſets 


of caſters now on board the Jarwich, to be by her diſpoſed of to 
ſoch of his nephews and nieces as ſhe ſhould find moſt friendly to 
ber, they to have them, and to be kept as memorandums of him. 


He died, after he had quitted the Warwick; and ordered his goods 


on board the Somerſet under the captain's care. 


The will was executed in the preſence of two witneſſes only ; 
and therefore admitted on the part of the plaintiff, that it was not 
ſofficient to paſs lands and tenements in fee: but inſiſted, that if the 
teſtator had any leaſehold- lands or tenements in or near Fowey, the 


will, being duly proved in the ccclefiaſtical court, was ſufficient to 
paſs them: and that there ſhould be an inquiry for that purpoſe ; . C. 293- þ 


for that on the authority of Roſe v. Bartlet, ut res magis valeat, the 
leaſchold would paſs, as the freehold could not. 


Againſt which it was ſaid, the court would not put the parties to 
the expence of inquiry, where there was no ground for it: that 
there was any leaſehold was denied by the anſwer; which was not 
replied to. In the late caſe of Smith v. Smith, where one deviſed 
an annuity for ever out of all his lands to a charity, it being clear, 
that it could not come cut of the freehold, it was argued, that to 
complete the intent it ſhould take effect out of the leaſehold. But 
his Lordſhip held, that he would not alter the rules of law, merely 
for the ſake of making a void will take effect, 


It was next inſiſted for the defendant, that the goods, not being on 
board the Warwick at the teſtator's death, did not paſs. Although 
wills ſpeak from the making to ſome purpoſes, as in the caſe of 


land, or a ſpecifick thing, yet not in ſuch general deviſes of goods; 


which mean goods in ſuch a place, at the teſtator's death, like the 
deviſe of all furniture in a houſe. 2 Ver. 688, 739. and yet the de- 
viſe of furniture is more a ſpecifick bequeſt than of goods on board 
a ſhip. The general rule in Swinburn, that the time of making 
the will, not of the death of the teſtator, is to be regarded, has 
ſo many exceptions, that it can hardly be called general. Swinburn 


by ſpecifick things means identified by the will itſelf; but that is 


not the caſe here, which is like a deviſe of all his horſes in a ſtable, or 
ED 7 | hay 


271 | 1 


Caſe 137. 
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hay or corn in a barn, meaning only thoſe at his death : and the 


confining the time of noꝛo on board to a few particular things makes 
it like the caſes in Eg. Ab. 199, where money did not paſs, becauſe 
ſomething particular was deviſed beſide, and it ſhews a different 1 in- 


tent. 


To which it was replied, that this would be a ſpecifick bequeſt, 

if the goods were ſtill on board the Warwick; nor would it abate in 
proportion. The only difference is, that inſtead of mentioning them 
in a particular ſchedule, he has compriſed them all and deſcribed 
them under the words good in the Warwick ; and where the locality 
is mere deſcription, not eſſential to the deviſe itſelf, the removal is 
no ademption of the legacy; for which there mult be always animus 
re vocandi; which is not ſhewn here. As to the caſes in Ver. there 
was a neceſſity for that conſtruction, being things fluctuating and per- 


petually waſting ; and therefore determined to mean thoſe at the 


death : but no ſuch neceſſity for = OY goods. 


I oRD CHANCELLOR. 


Deviſe of all Though the plaintiff has not behaved according to he ſtrict rules 


Sow ande. offlaw, in poſſeſſing her legacy without the conſent of the executor; 


nements in or 
near Fabiy, the ſtrict rules of the civil law do not hold here ſo as to be a forfei- 


the will not ture. It is not certain that the teſtator had any leaſehold in or near 


d pro- | ; 
8 15 Foreey: and by the anſwer it ſhould rather ſeem, he had not: If 
freehold: nor there ſhould appear to be both (for I muſt take it, there were free- 


4 0% oy cnt hold) and the law was with the plaintiff, ſo that ſhe would be j in- 
pa titled thereto, it would be a ground for the direction of an inquiry; 

thereby, for the infover is not a poſitive negation of any leaſehold, Rut if, let 
the fact come out how it will, the law would be againſt the plaintiff 

1 ought not to direct an inquiry; which would be of no benefit: 

and I am of opinion, that though it ſhould appear the teſtator had 

leaſehold as well as freehold, the plaintiff could not be intitled. It is 


clear ſince the caſe of Reſe v. Bartlet, that ſuch a devite ſhould be 


confined to the freehold, and the leaſehold ſhould not paſs, unleſs 
there were only leaſchold ; for then they ſhould, that the will may 


have ſome effect. But the diſtinction taken for the plaintiff does 


not hold; for it is applying the reaſon in that reſolution in Reſe v. 


Bartlet to a different purpoſe from what it is there; where it is 


applied to the conſtruction of the words, the 1 intehtſeg of the teſ- 


tator ariſing from the fact. Here it is a preſumed intent, ariſing not 


from the worde, but from a defect in the execution N the inſtru- 
ment, and his ſuppoſed knowledge in the law of that defect, and 


4. (:ifed of that he intended to paſs only what might paſs. But that defet | 
frechoida'd in the e ccution of the inſtrument cannot warrant the court 


c hold by to make a different conſtruction from what it would if duly 


il 
properly exe- executed; which then would be, that the freehold lands only 


2 | would 


3 2 
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would paſs. Suppoſe a.caſe (which though I do not know to be ested deviſes 
determined, I ſhould not doubt to determine fo) of a perſon ſeiſed of 2 lends 


freehold and copyhold in D. who ſutrenders to the uſe of his will, jou wie and 


and deviſes all bis lands and tenements in D. to a child: there being child; and ne | 


ſurrender to 


a ſurrender, both freehold and copyhold would paſs, if the will was yg of the wil, 
duly executed according to the ſtatute of frauds: but if no ſurrender the court will 
to the uſe of the will, only the freehold would paſs; to which po fupply ce: 
lands and tenements generally mentioned ſhall be applied; there be- der. 
ing no ſurrender to the uſe of the will, to ſhew a different intent. 

Suppoſe that will executed in the preſence of two witneſſes, or of 

one only; thoſe general words uſed; and no ſurrender: though this 

were to a child or wife, the court would not ſupply the defect of - 
ſurrender to the uſe of the will, or compel the heir at law to ſur- 

render the copyhold to the deviſee, becauſe the will not duly exe- 

cuted; when, if duly executed, the court would not have ſupplied 

that defect: for ſuch variation of the conſtruction would be very 
dangerous, and might make terms, and perhaps terms attendant on 

the inheritance, to paſs. There is no ground therefore for an inquiry. 


As to the next queſtion: undoubtedly no goods and chattels ig What palles 
the houſe can paſs, but ſuch as were properly in poſſeſſion, not by deviſe of 
cboſes in action; except bank notes, which the court conſiders Web rr 
caſh; for theſe words may certainly extend farther than to bare fur- houſe. 
niture: and if any ready money in the houſe (if not an extraordi- Not 52 bond 
nary ſum, and juſt received) that would paſs. In the Counteſs of ;;,,. OO 
Ayleſbury's caſe, I was of opinion, that by deviſe of all things in a 
| houſe, money and bank notes paſſed to the teſtator's wife, and that 
the teſtator meant to conſider the notes as caſh: but bonds do not 
paſs; not admitting of a locality, except as to the probate of wills, 
Sc. I think, there is a difference between a legacy of goods on board Difference 
a ſhip, and in a houſe: although I know of no caſe of this kind. = 5 
The general rule is, that in a deviſe of all goods in a houſe, that Su board of 
deſcription relates to the death of teſtator; and if removed, they ſhip and in 
would not pats. The Duke of Beaufard's caſe, 2 Ver. 739, but in“ Mui: 
ſuch a deviſe of goods on board a ſhip, it muſt be ſuppoſed to be In the former 
done in conſideration of the ſeveral contingencies and accidents they = they-may 
were liable to: and if it ſhould be determined, that if by any eee 
dent they ſhould not be on board at his death, they ſhould not paſs ; at teſtator's 
it would defeat ſeveral marine wills. If the goods were removed to eth: us 
preſerve them, the ſhip being leaky, or likely to founder; or if lanes cafe if 
he is removed to another ſhip, (which is a contingency he is ſub- removed on 
ject to daily) and he is forced to obey; this would not defeat I. 
legacy. But farther ſtill; upon ſuch a contingency, goods in a 
houſe would paſs: as ſuppoſe the goods removed on the account 
of fire; and ſoon after, before they could be refettled, the teſtator 
dies: they ſhould be conſidered as being in the teſtator's houſe at 
:his death; and the legacy is not defeated by that accident. 80 the 
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not decree the 


eftabliſhment 
of a will nei- that the will was not proved; and that the anſwer only believed 


nano move a will was made, but did not directly admit it, and was not replied 
to: and that in the late caſe of Ogfe v. Cook, December 10, 1748. 
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| removal of theſe colds: out of the "ſhip, it being a deſcription ſo 
precarious, does not infer an intention to revoke ; which muſt always 
de in ſuch caſes; or at leaſt an intention in the teſtator in the 
creation of the legacy, that if the goods ſhould not be there at his 
death, they ſhould not paſs. As to the ſuppofing a different inten- 
tion from the word now in the ſubſequent gift; that rather turns 
againſt the defendant. There might be ſomething in it, if that clauſe 
ol the plate was not introduced for a particular purpoſe, for the ſake 
of the deviſe over, not to increaſe the bequeſt ; which makes it like 
the caſe, where the executor was held not to be excluded from 
the reſidue by the bequeſt of a particular thing, becauſe it was not 
mentioned for the ſake of giving any 1 25 new, but of the limita- 


tion. 


Caſe 1323. Potter verſus Potter, Jy ly 6, 1749. 


Roth. | 


= PON a bill to eſtabliſh the will of he late Archbiſhop of 


Canterbury, it was objected for defendant, the heir at law, 


Ante. Lord Chancellor would not eſtabliſh a will not t ſufficiently OR 
but ordered it to ſtand over. 


And The maſter of the Rolls faid though it was 5 true, that 


what the defendant believes, the court will believe; yet there was 


no precedent, where the court decreed the eſtabliſhment of a will 


not proved or admitted by the heir at Jaw: and the cauſe muſt 


ſtand over with liberty to RY 


Caſe 139 Lewis verſus Ell, Tuly 6, 3 0 


IR Revd Hill upon his marriage covenanted. that be, his heirs, 
; executors or adminiſtrators ſhould purchaſe a good eſtate of in- 

ande of a co. heritance in fee, free from all charges, Sc. of the yearly value of 

venant in mar- 600 J. or more; which lands ſhould be ſettled to his uſe for life, 


Whether heir 
at law intitled 


. riage articles afterward part thereof for a jointure, and the whole upon the 


> urchaſe 
ſettle 
rk. | 


And how far fe after ward purchaſed lands, which he did not ſettle according 


the covenant 
ſatisfied. to the covenant, but deviſed away in a different manner: and after 


iſſue of the marriage, remainder to his right heirs for ever. 


1 . Sons, 


making the will he purchaſed the inheritanes of ſeveral hoùſes in 


in the Time of Lord Chancellor HARDwIC²E. 


London, and ſome lands of 70 /. per ann. and died without per form- 


ing the covenant. 


The bill was brought by the plaintiff and his wife, as heit at 


law, againſt the perſons intitled to the perſonal eſtate to have the 


covenant performed by the purchaſe of lands of 600 J. per ann. 
thereout. 1 | | 


For plaintiff, The firſt queſtion is, whether the heir at law is 
iatitled to come into equity for a ſpecifick performance of theſe 
articles againſt the executor ? which queſtion has often ariſen ; and 


275: 


was determined at laſt, that he is. Lechmere v. Lechmere; Ver- Tal. 80. 


non v. Vernon; and Deacon v. Smith, on a bill of review, March In che houſe 


26, 1746. Every claimant under the articles has ſuch right : and — 
therefore the plaintiff, though ſtanding in a different light from 


the others, has the ſame right to have them ſubſtantially perform- 


ed, on the ground that things, which ought to be done, are looked 
on here as done. =] _ 


Next whether what has been done ſhall amountto a performance ; 


although not done by deed, it ſhall have the fame effect; which 
is the foundation of Blandy v. Widmore, and that depends entirely 2 Ver. 20g. 


on the intent; becauſe he is maſter, as between his own heir and 
executor what ſhall be conſidered as land, what as money, and 
whether he will leave an equivalent to the perſon, to whom he 
was under an obligation; as in Wilcox v. Wilcox, 2 Ver. 588. 
The general heads, from which this intent is to be collected, are 
from the nature of the act, the ſort of purchaſe and poſitive expreſs 
proof; of the laſt of which there is none here. It can only be 
implied from his purchaſes, that he meant to apply them to the co- 
venant: the force of which preſumption may be taken off: as by 
a ſale or deviſe inconſiſtent with the covenant: Nor can it be 
ſaid, there was a fpecifick lien by the articles. It was ſo held in 
Deacon v. Smith, and that the intention was the rule, If then 
the preſumption is deſtroyed as to eſtates purchaſed before the will, 
much leſs does it hold as to thoſe ſubſequent; for as to the 70 J. 
per ann. they were parcels of land joining the eſtate, for the con- 
venience of which they were purchaſed, not with a view to an- 
ſwer the covenant : as to the houſes, they from their nature be- 
ing different from lands, and a wearing eſtate, cannot anſwer the 
covenant, by which was meant land: ſo that if jt had been the 
bare ground rents, which it is not, that would not do. It was 
held in the caſes before mentioned, that reverſions, which were ar- 
gued to be a ſatisfaction pro tanto, could not be fo applied. 
Though a ſettlement of lands .is not always in contradiction to 


| houſes, theſe houſes could not be a purchaſe proper to be ſettled- 


» 


on the iſſue: nor could tithes be ſettled under theſe articles. 
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For defendant, Theſe purchaſers ſhall be confidered as anſwers 
ing the ſettlement ſo far: and the purchaſe of houſes in poſſeſſion, 
being an inheritance, is a compliance with the covenant, By 
deviſe of lands in a place, houſes, if no lands, will paſs: nor ought 
this to be ſent to the Maſter to tee, whether It is a pouper: pur 
chaſe. 


LORD CHANCELLOR. 


I will look into the caſes cited: but though I muſt go as far as 


the precedents, I will not.go farther in decrecing a performance. 


The cauſe was afterward compromiled 


(Caſe 140. Debenham werſus Ox, Feb ty 73 749. 
Bond given as \HE bill v was for the delivering up a -bond given by the = TR 
a reward for tiff to the defendant's wife, in conſideration that ſhe would 


uſing nn make uſe of the influence and power, ſhe had over Thomas Yerle, 


ence over 


another's eſ-: the-plaintiff's grandfather, an old man of eighty two, that he ſhould | 


4 


_— Wg. diſpoſe of his whole eſtate for the plaintiff's benefit, and give ſecuri- 


ligor ; decreed ty that he would not alter the will he made in the plaintiff 's favour. 


to be deliver- 


2 * plaintiff, It was inſiſted, that uch bonds ought not to hs: 


encouraged 1n equity ; being upon a conſideration contrary to the 
: rear of the law, and like maine brocage bonds. 


For defendant. A bead 4 is not reſcindable merely, becauſe gra- 
tuitouſly given; for a voluntary bond may create a debt, unleſs ſome 
fraud. Marriage brocage bonds are inconvenient to the publick on 
this foundation, that theſe contracts ſhould be made on other 


motives than thoſe of intereſt, and are almoſt reſcindable of- courſe 


in equity. In Becky v. Newland, 2 Wms. 182, though a kind of 
D -partition treaty of a man's eſtate before his death, i was Carried 
into execution. | 


Lord CHANCELLOR. 


This is new in ſhecie; there being no caſe of a bond is way of 
reward for influence over another perſon s eſtate, for the benefit of 
the obligor. As to the bond itſelf, it is admitted to be given with- 

out any conſideration: and that, which is inſiſted on, would be go- 
ing further than the policy of the law will admit, which ought not 
therefore to prevail; eſpecially as the grandfather from his age was 
probably weak, and thence more liable to ſuch influence. I re- 


member a paſlage in IP of a will obtained by doing complai- 
Jant 


RIS WATED | : 
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Ss. 4 


Gant and Aattering offices about a oi fog, Blanditiis, &c. Beckley v. 
Newland is different; the contract there being framed on a contrary 
Principle to this, vig. the avoiding all undue influence. Vet this 
is not like marriage brocage bonds; which proceed on another 


ground, that nothing inconſiſtent with the open contract on mar- 5 
riage ſhould be done. 


But ks to coſts: the defendant ought not to pay them. Indeed Coſis. 
there is hardly a caſe of a bond let afide for fraud or 1mproper con- 
ſideration, but it ought to be with coſts, from the bad ingredient ; 
but this differs; the plaintiff himſelf being particeps criminis; ſo 
that if it had not been for the ingredient of publick policy, he 
could hardly have come here for relief. In all thoſe caſes the court Bonds in fraud 
ſets them aſide, not for the party's ſake, but for the benefit of the of — a 
publick: as a marriage brocage bond; or a bond by the huſband to * 
return part of the wite's portion to her father, without the privity lick policy. 
of the huſband's relations: or on the other hand a contract to give 
back part of the eſtate. In all this, the huſband has done wrong, 
and is particeps criminis; yet becauſe the objection, that infects the 
bond, atiſes from publick conſideration, the court will relieve; 
yet in ſeveral caſes have not given coſts: that is where the huſband 
himfelf has come to be relieved, againſt what he has done with his 
eyes open. And here the plaintiff bimſelf ſolicited to give this 
bond, and got it prepared: the bond therefore was given upon 
undue conſideration, which ou<ht to receive no countenance in a 
court of equity, and ſhould be delivered up. But by reaſon of the 


part, the. Pe himſelf appears to have had, no colts o on either 
ide, | 


Lord Trimleſtown verſus Colt, July 8, 1749. Cadſe 141. 


[440 COET having by will given hit Javuhten portions, Daughters 
charged ficſt on the perſonal, then on the real eſtate, with inte- Portions by 


| will charged 
reſt in mean time for their maintenance; the queſtion was, what gn 83 
rate of intereſt? _ | 8 then on real 
| eſtate with in- 
tereſt for 


The davgbrers contending it ſhould be 5 per cent. legal intereſt maintenance; 
being always meant by intereſt in general, it being ſo determined where ſo * og | 
upon perſonal eſtate; and this being a 3 for a child by a jen, they 
| father Was with a liberal view. carry but 4 fer 

x | cent. 
1 which it was Adel there ſhould be but 4 per cent. 
this being to al eſteemed as an original charge on real eſtate. 
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Lok D CHANCELLOR. 


If theſe legacies were merely to come out of perſonal, which was 
ſufficient, being given with intereſt, it ſhould be con ſidered as legal 
intereſt: but if the perſonal eſtate is deficient, it ſhould be confidered 
as a Charge upon real, I will not ſay, but there may be caſes, where 
charges in general on lands with intereſt may be conſidered as legal 
intereſt; but there is ſomething particular in this being expreſsly for 
their maintenance; which wakes i it a middle caſe, and different from 
a general charge with intereſt in mean time: the reaſonable conſtruc- 
tion being to determine it to be ſuch rate of intereſt as is uſually given 
for maintenance in caſe of a portion charged on land, viz, 4 per cent, 
So far therefore as the perſonal eſtate is deficient, let it be but four. 


Caſe 142. Kemp verſus Weſtbrook, Jg 8 5 1 749. 


Siatais of. HE bill was brought by an aſſignee under a commiſſion of 
138 Ry bankruptcy againſt Cordwell, for the re-delivery of jewels and 
es of a Plate pledged by him to the defendant, who had alſo given a pro- 
ſignee © Peg S P 
bankrupt for miſſory note for the delivery over of thoſe goods to to the aſſignee, 


3 or the value of them, upon the afſignee's Paying him all that was 
by the bank- due. 

rupt notwith- 

in. ſtatute of limication was inſiſted on by way of defence; 


* which, being to quiet poſſeſſion, is in general to be conſtrued fa- 
vourably. Beſide the plaintiff has no right to come into equity; 
this not being like the caſe of a real eſtate, where time is given for 
payment, and on non- payment to veſt in the mortgagee; for there 
a remedy muſt be in equity, as none at law: but this is a mere 
pledge; and if this is allowed, there would be an infinite number of 
ſuch bills for the redemption of ſuch depoſits. Trover will lie for 
this, in the ſame manner as if the pawn was diſpoſcd of, and dama- 
ges for the converũon: and then after the time limited by the ſtatute 


for an action of zrover, it could not be recovered, notwithſtanding | 


the right to redeem. 
LoRD CHANCELLOR. 


2 Bul. 30. There is no colour for the ſtatutes being a bar to this demand: no 
mot as time being given for redemption, Cerdwell had time during life to 
life, where no redeem, according to the caſe in Bulſtrode. Then ſo had the aſſignee 

payment of the money; before which, on the face 


_ given for til] tender or 
recemption- of the note, Zrover would not lye. It is ſomething like the caſe of 


Remainder 
man not bound a remainder man expectant on an eſtate for life or years, to whom 
nenten pn fer- right to enter or — an * is * by the forfeiture of the 


. tenant 


2 
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tenant for life or years: yet he is not bound to do ſo; therefore of the particu- 
if be comes within his time after the remainder attached, it will be ff _— 

e hes R k if he comes 
ood, nor can me ſtatute of limitations de inſiſted on againſt him within his time 


tor not coming within twenty years after bis title accrued by for- after * re- 
feiture. 1m not ſay in general, that there 15 2 right to e 5 
into equity in every Caſe to redeem pledged goods: yet here are latute of mi- 


caſes, where it may be. As the pawnee of ſtock is not pound tations will not 


Underwood ver ſus Hithcox, Fuly 17, 1749- Caſe 143 
HE Jefendant articled with his uncle for the purchaſe of a 
copyhold eſtate in fee. The plaintiff ſoon afterward pro- 
poled to the defendant to purchaſe this eſtate from him: and an 


agreement was entered into for that pur pole. The uncle ſarrendered 
it to his nephew and bis wiſe; and to the heirs of their bodies, 


For {laintif« It was : liſted, that the defendant's thus taking 


à conveyance of the legal eſtate in 2 different Manner from what he 


was intitled to 17 equity, by placing the eſtate in his wife volunta- 
rily, and without conſideration, as fraudulent and made him 


The uncle might have been compelled 19 carry thoſe articles into 
execution, and ſhould therefore be © nſidered a8 truſtee for the 
defendant and as {9 the objeaions that the conſideration by the 
dlaintiff was inadequate 3 the annual, not the groſs value of che eſtate 


is only put in :Nae; and therefore the Jefendant (hall not examine a 


be rule of equity in carrying agreements into 2 ſpecifick per- Specifick P- 
formance is well known: and the court is not obliged to decree forma. ol 
| . X recments: 
every agreement entered into: though for valuable conſideration, in what caſes 
in ſttictneſs of law; it depending on the circumſtances. And un- decreed 


doubtedly ever) agreement of which there ſhould be a ſpecifick 
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erformance, ought to bei in Sung certain, and r in all its parts, 
and for adequate conſideration: and on all the circumſtances of this 
caſe there is not ſufficient ground to decree this; the principle argued 
for the plaintiff, although in general true, not being applicable to 


the. preſent caſe. If a voluntary conveyance of an eſtate without 


conſideration is made for the benefit of his own family, or any one 
elſe, by one who is indebted at the time of the ſettlement, or ſells 


It afterward, it is fraudulent by the ſtatutes Eliz. which place | it in 


the purchaſer for valuable conſideration againſt the volunteer. And 
therefore in this court, if a perſon intitled to an eſtate to himſelf 
and his heirs, takes a conveyance of the eſtate, ſo as to put a right 


in another, the court will conſider it as frandulent; upon which 
kind of equity the court has gone. As if a bond, or mortgage, or 


Conveyance of the eſtate, is taken to himſelf and his wife, making 


her joint purchaſer, obligee, or grantee, ſo as to intitle her to ſur- 


vivorſhip if he dies in her life; yet that ſhall be conſidered as a 
mere voluntary act with reſpect to creditors, and fraudulent: al- 
though as between the wife and the heir or executor it ſhall prevail, 
becauſe his giſt is ſufficient to exclude them; and if it reſted fingly 
on that, I ſhould think it would be fo here. But that muſt be in 
a caſe where the buſband, as a purchaſer for a conſideration moving 
from himſelf, is to pay the price for the eſtate, and no conſideration 
of bounty ariſing from a third perſon, inducing him to make the 
conveyance in that manner. And here the uncle, from whom the 


eſtate moved, not caring for the management of the eſtate, et 


to make a conveyance for the benefit of his nephew, and as 


bounty to him and his family, and to go in that manner: nor was 


the conſideration adequate between the uncle and nephew; upon 


which if the uncle had inſiſted on a bill brought by the defendant 


for a performance, the court would not have decreed it: therefore 


not to be conſidered as a e 


Next as to the plaintiff's agreement, Lam 755 opinion, that it is 
not under ſuch circumſtances, as that the court ought to decree a 
performance againft the defendant; for the conſideration appears 


inadequate, though unſkilfully put in iſſue: but it would be a very 


nice rule to go by, that becauſe only the annual value is put in iſſue, 


the groſs value ſhould not be examined to: yet. if the plaintiff infiſts 


upon trying the value, I will not preclude him from it; but then he 8 


ſhall pay the coſts on the diſmiſſing this bill: _ otherwiſe not. 


Upon the whole, it is too hard to 880 ihe 3 to aka a 
ſurrender of this copyhold eltate for ſo ry a contention, 


11774 


Burleih 
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Burleigh verſus Pearſon, Fly 12, 1749. Caſe 144. 


deed of truſt declared the uſes of a copyhold eſtate belong- . | 


ing to his wife; reciting, that to make a proviſion for the mainte- well exccu- 
nance and preferment of ſuch younger children which they ſhould ted. 
leave unmarried, and unadvanced or otherwiſe provided for, at their 
deaths; and for raiſing ſuch ſums they think requiſite for the for- 
tunes and preferments of ſuch younger children, the truſtees ſhould 
raiſe 1000 J. to pay the ſame to ſuch younger children in ſuch 
manner and proportion as they ſhould appoint by writing; and in 
default of appointment by both, then to the ſaid younger children 
or. ſome of them, as the ſurvivor ſhould appoint by writing or 
will: in default of appointment, eqrally to be divided among 
them. | . | | 


HE RCULES BURLEIGH, previous to his marriage, by a Power of ap- 


The huſband ſurviving, and being 80 Years old, and having 
the plaintiff and four younger children, makes an appointment by 
will; giving 50/, to be paid for Fulay, who had married one daugh- 
ter, in ſatisfaction of a bond of 50/. which he owed, and for 
which the elder ſon was joined in ſecurity: 12 5. to Campbel, who 
had married another daughter: the remaining 825 to his fon John; 
to the other ſon Henry, nothing. | | 


In ſupport of this execution of the power it was argued for John, 
that it was in the power of the parties to make an unequal appoint- 
ment, even ſo as to give it all to one, as appeared from the words; 
which diſcretionary power a court of equity will not take away, 
-unleſs on the foot of injuſtice by making a bad ule of it; which in- 
equality could not be ſaid to be: Auſten v. Auſten, by Lord Talbot, Cal. Tal. 74 


For the other three younger children it was argued, that the 
power was not completely executed: the defects therein could not 
be ſupplied in this court: and it ſhould be ſet afide. In the caſe 
of Shadwell his Lordſhip held, that this court would not ſupply 
any defect to ſupport inequality: wherever diſcretion is abuſed, the 0 3 
court will interpoſe; as where colluſion, or an illuſory ſhare is gi- | 
ven to one; although not for inequality alone where left to diſcre- 
tion; citing alſo Menſey v. Walter by Lord Talbot. 


* 


Lord CHANCELLOR, 


RE The deed, by which this truſt is created, is certainly very inac- 
| Curately penned, but a reaſonable conſtruction muſt be made; and 
Vor. I. 1 5 that 
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that from the intent of the parties fully ae in the beginning 
of the deed which is the leading clauſe; and therefore other doubt- 
ful words, if any, ought to be controlled and conſtrued by that 
plain declaration of the intent, which was to make a proviſion for 
thoſe younger children, who ſhould be left unmarried Sc., to which 
deſcription the word ſuch i is plainly relative. And, after unmarried, 
muſt be conſtrued or: and the negative muſt run through the whole, 
otherwile it is abſurd; for they certainly meant znprovided for; and 
then a child though married, if not advanced or otherwiſe provi- | 
ded for, would be the object of the power: and in this ſenſe he has 
uſed it in his will. Then ſuch, refers to the deſcription before, the 
governing clauſe through the whole, and does not mean a general 5 
power to appoint to one or two; for all muſt have ſome. The 
contrary conſtruction would overturn the intent; impowering to 
give the whole to a child even provided for, and to leave the reſt un- 
provided. Bat the moſt doubtful part, and moſt in favour 3 
FJabn, is from the words or ſome: but it would be ſtrange to con- 
ſtrue this deed, ſo as to leave greater power to diſinherit in the 
ſurvivor, than was given jointly; eſpecially if the huſband ſurvived, 
as happened, when it was the wife's eſtate. The addition of ſome, 
-muſt mean ſome of thoſe under the qualifications before deſcribed, 
in the ſame manner as ſuch. Another inaccuracy occurs afterward, | 
in Caſe of no appointment ; for it muſt not be conſtrued to be . 
vided among all, as well provided for as not; but means the ſaid 
younger children, V2. unprovided. Then the execution of this 
ower muſt fall to the ground; Henry having nothing; and Mrs. 
Finlay but 50 l. to pay a debt of her huſband in exoneration of the 
elder ſon; not being given for her benefit, although by poſſibility 
the diſcharging her huſband's debts might tend thereto for it might 
be otherwiſe : but a father having ſuch a power cannot, unleſs he 
has a power to annex a condition, reſtrain a child's ſhare to the 
payment of a particular debt; for there may be a defence to that 
debt. Not that I ſay, the court might not hold the execution 
good, and the condition void; but to what purpoſe, when it would 
be contrary to the intent of the power? According to which, this 
cannot take effect; therefore it is void in the whote, and this 
10000. muſt be equally divided. | 


Johnſon verſſu Mills. Fub 177 1 749. 


Caſe 145. 
NM. 1 tblconded: | wrote liter to his Gs 
ve * aſſigning to them his right to 20001, which would 


out of aſſets be due to him in right of his wife, after the death of his mother- 
the executor { 1. Mrs, D'ia Creuſe, who bad: an intereſt for life in the fund, 


will be obli- 
ged to ſeta- Out of which it was to come, and was executrix of her huſband 


part the fund. the covenantor 1n the articles. | 
The 


in the Time of Lord Chancellor HAN DWICEE. 


The creditors of Mills bringing this bill to have the 2000. ſecu- 
red for their benefit, and ſet apart during her life, as a fund for their 
payment after her death; ſhe oppoſes it, as having a right not to 
| have it taken out of her hands, ſo as not to have power over it; for 
that the court never decreed a fund to be ſet apart for a debt, which 
was not to be paid by the contract itſelf till a future time, unleſs 
where danger of loſs or inſolvency ; for then legatees might be in- 
titled to ſuch an equity before the time of payment on the foundation 
of juſtice; and that the fund liable might not be waſted, But 
a difference ariſes between the caſe of a legacy and a demand by 
contract; for by giving a legacy the teſtator himſelf creates a ſpeci- 
fick lien on his afſets : whereas to affect her during her life would 
be a departure from the articles, unleſs ſhe was intended to be a 
mere truſtee: nor could the plaintiffs come againſt the original 
debtor or contractor during his lite, and therefore not againſt his 
_ repreſentative. | | 


LoRp CHANCELLOR. 


I thought nothing was better ſettled, than what is now endeavour- 
ed to be made a queſtion : that wherever a demand was made out 
of aſſets, certainly due but payable at a future time, the perſon in- 
titled thereto might come againſt the executor, to have it ſecured 
for his benefit, and ſet apart in the mean time, that he might not 
be obliged to purſue theſe aſſets through ſeveral hands. Nor is there 
any more uſeful part of the juriſdiction of this court in the admini- 
ſtration of aſſets: therefore it is admitted to be done in the caſe of 
a legacy always, although contingent and payable at a future day, 
ſo as that it might fall into the bulk of the eſtate: and this is done 
to ſecure the intereſt of every party of courſe as a common equity, 
without expecting any ſuggeſtion of inſolvency of the executor, or 
of waſting the aſſets. Nor is there any ground for the diſtinction 
taken between a legacy and a demand by contract: if any, it is 
rather ſtronger in the later caſe, than that of a voluntary legacy. 
But in no caſe can you come ageinſt the original perſon, which 
would be for this court to decree a better ſecurity, you ha- 
ving truſted to that rilk during his life. But the court diſtinguiſhes 
between the caſe of the original debtor and repreſentatives; for in 
the former the truſt is in the perſon, which is liable; in the latter 
the aſſets are liable, which this court will purſue farther than at 
law into whatſoever hands; conſidering it as the fund, although 
no ſpecifick lien. Againſt an executor the action is in the detinet 
only; the wrong ariſing from his detaining the aſſets, which are the 
fund for ſatisfaction: againſt the heir it is in the debet and detinet; 
he is to diſcharge himſelf by pleading no aſſets, or not beyond 
ſuch a ſum. Mills himſelf would have a right to this equity againſt 
her, to have this fund ſecured : then ſo will the perſons ſtanding in 
CE I his 
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his place. Her two capacities are mixed in the objection made to 
plaintiffs; but that is miſpleading; for they are are different, one in 
her own, the other in another's right. If the teſtator had made a 
ſtranger executor, who would have ſtood in his place, and had the 
aſſets in his hands, ſhe herſelf, or Mills, or thoſe in his place, 
ſhe would pot, might have brought a bill againſt that ſtranger, t 

have this ſet apart for benefit of the perſons intereſted, Then has 3 


equity will not be varied, becauſe of the perſon made executor : 


_ Caſe 146. 


Ante, 119. 


5 Auguſt 
1748. 


F orgery of a 


will. 


and if the eſtates, which are the fund, are leaſehold, the court will 
order ſufficient to anſwer this demand to be ſet apart, as the court 


would do, if they were Os. 


Barneſly verſus Powel, July 18, 1749. 


Fter a very long trial by a ſpecial jury a verdi& was brought 
in againſt the will; with an indorſement that it was grounded 
ON torgery, and not on any defect in the execution. 


Upon the equity reſerved it was argued for the plaintiff, that the 
trial had made an end of the queſtion as to the real eſtate; and the 
decree in the court of Exchequer, that the will was well proved 
from the plaintiff's conſent, ought not to ſtand in his way; for 
though this court cannot reverſe it, they may decree, that it ſhall 
not be made uſe of againſt the plaintiff; and injunctions have been 
granted to the Exchequer, where it has claſhed with this court, 
1 Ver. 220. As to the perſonal eſtate, though this court cannot 
ſet aſide the probate of the prerogative court, it may decree the 
executors, who have acted ſo ill as by impoſition upon the plain- 
riff, to get this conſent to the admiſſion of that, which is a forgery, 
to be truſtees for the plaintiff; ſince by their iniquity they have pre- 
vented his getting redreſs in the Eccle/iaftzcal court, where the pro- 
bate is final, the time for appeal being lapſed: but ſuppoſing it not 
1o, the validity of a deed, as the conſent by proxy is, cannot by 
tried there. In a late caſe where the defendant burned a will, 
which was a legacy to the plaintiff, ſo that it could not be ved 
in the Ecclefiaſtical court (which cannot prove a will on looſe parts 
of the contents of it) yet on evidence of there being ſuch a will, 


and the defendant's deſtroying it, the court decreed the legacy to 


the plaintiff, as the defendant by his own iniquity had prevented 
the plaintiff from coming at it. So in Tn v. Thyn; and in 
caſes where the party has not been deſtitute of a remedy, the court 
has declared deeds void for fraud; and have at the ſame time con- 
fidered the perſons, in whom the legal eſtate veſted, as truſtees, to 
prevent injuſtice to thoſe, in whoſe favour the deeds were ſet afide. 
In Tucker v. Phips, Fuly 10, 1746, the plaintiff's bill was as le- 


gatee under a wall, WARD, it was ſuggeſted, the defendant had 
unduly 
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unduly ſuppreſſed. The anſwer introduced another queſtion of 

the ſanity of the teſtator ; which belonged properly to che eccle- 

| fraftical court: yet his Lordſhip entered into evidence thereof; and 

being of opinion that the ſanity was proved, would not put the 

parties to a ſuit in the ecclefiaftical court, but directed immediate 
payment of the legacy: citing there Lord Hundſdon's caſe, Hob. 
109. And ſeveral inſtances might be put, where circumſtances 

| gave this court a juriſdiction, which it had not primarily; as ſpoli- 

ation, and therefore forgery will: although in Branſby v. Kerridge, 
the truſt decreed by Lord Macclesfield was reverſed by the Lords, 1 Was: 548. 
it is difficult to ſee upon what reaſons: But in Eg. Ab. it ſeems to 
be, becauſe a trial was not firſt directed. Upon the will of one 


Roe, Sir Robert Jacob, who, when deſired to write a will, had put 
himſelf in executor, was decreed a truſtee. 


For defendant, The right to the real eſtate cannot be now diſ- 
puted; but the verdi muſt be confined to that; but as to the per- 
ſonal, neither the court or jury had any right to examine into it; 

nor could this court direct it. Branſby v. Kerridge ſhews, this court 
ought not to inquire into fraud in obtaining a will of perſonal 
eſtate : which, if ever it could have been done, would have been 
done in Archer v. Meſſe, 2. Ver. 8. In Paſchal v. Pickering, May 
7, 1746, the plaintiff and Mrs, Wiſeman (the defendant's teſtatrix) 
were intitled to the whole of Lady Brumpton's eſtate: and the 
plaintiffs brought a bill, charging that there were two teſtamentary 
writings; in one of which Mrs. Miſeman directed a note due to her 
from the plantiff, to be given up to the plaintiff : by the other ſhe 
directed, that whatever became of a ſuit, which had been inſtitu- 
ted for the perſonal eſtate, ſhe gave it all to the plaintiff; which 
writings the defendant had concealed and torn : and as every thing 
ſhould be preſumed in odium ſpoliatoris, the plaintiff claimed the 
whole, and to be relieved againſt an action upon that note. The 
queſtions were, whether a remedy was not proper in another court ? 
and ſuppoling ſo, whether this ſpoliation was a ground to proceed 
on? His Lorajhip held, that the papers were both teſtamentary in 
their nature, and therefore proper for the eccle/iaſtical court: that 
as to perſonal eſtate, it was determined in Branſby v. Kerridge, 
that this court had no right: and that as to ſpoliation, though the 
court has gone a great way ; yet there is no caſe where it has gone 
ſo far as to direct the enjoyment of perſonal eſtate on the foot of 
a will: that in the caſe of one Payne, where an interlineation ap- 
peared on producing the will, the Lords commiſſianers would not 
determine it, but gave liberty to apply to the ecchkfiaſtical court. 
So his Lordſhip would not relieve, but retained the bill till proof 
in the eccigſiaſtical court of thoſe teſtamentary ſchedules. The pre- 
ſent caſe would extend to that of inſanity; which in ſubſtance is 
forgery : and there are ſeveral inſtances, though unfortunate, where 
Vor. I. 4 D a will 
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a will has been found wid for inſaniiy as to real eſtate, and not as 
to perſonal ; which, if it be a defect in the law, wants the remedy 
of the legillature. Application may be in this caſe to the eccle ft = 
aſtical court; which may relieve by appeal to the delegates, or 
commiſſion of review, or by letters of adminiſtration ; for they have 
ſuch power, as incident to their juriſdiction, to correct their own 


proxies if obtained improperly, and to relieve themſelves as well 


as the party, from ſuch groſs impoſition: ſo as they may ſet aſide 
adminiſtration obtained by fraud, in concealing a will or a probate 
appearing forged. Nor is it ever too late; for no length of time 
can give a ſanction thereto, The plaintiff”: s proceeding is on an 
inconſiſtent foundation, that the defendants, the executors, are in- 


| titled to the perſonal eſtate by a probate of a will as valid, which the 
former part of the decree determines to be forged. But the plain- 


tiff cannot be intitled, unleſs an inteſtacy appears ; which cannot 
appear, till tried in the ecclgſiaſtical court: nay, the contrary ap- 
pears as two other wills, 75 to the forged one, are in the anſwer 
ſet forth, wherein Pouel is made reſiduary legatee; one in 1735, 
all in the hand writing in the teſtator, and atteſted by him, but 
without -witneſſes : the other an onexecuted draught, without date, 
which is a ſufficient teſtamentary ſchedule ; the benefit of which 


would be taken away by ſuch an immediate decree, even from other 


legatees, who are not parties. No evidence appears that Pouel 
colluded in forging that will; for he oppoſed it, till proved and 


eſtabliſhed in the prerogative court : and as a confequence of that 


oppoſition was obliged to pay the coſts of that ſuit 1 in the exchequer, 
by an annuitant under the will. 


Loxp CHANCELLOR. 


Decree of ex- This is a caſe of a very extraordinary nature, and ſuch as, I 


h that 
: cw oh f hope, I ſhall never ſee again. By the tranſaction and management 


well proved, between the parties ſomething ariſes new; as there always will, 


which is af. as there are ſo many ſpecies and inventions of frauds; to correct 


terward found 
forged here: Which the court mult apply their rules a the principles of them, 


this court will og far as s they can. 
decree that 
no uſe ſhall be 
made thereof. 


of the aſſiſtance which this court gives to come at the proper trial. 
The verdict, not complained of by the defendants themſelves, is 


the ſtrongeſt foundation for the court to go, as far as it has juriſ- 
diction: and it is admitted to be concluſive, In conſequence of 
1 which, and of my former opinion, the plaintiff muſt be relieved 
againſt all. agreements, writings, or aſſurances, obtained by any 


of the defendants fince his father's death, to * delivered up to be 


cancelled; as muſt alſo the — of the real eſtate, with an ac- 
count 


As to the real eſtate, there is very little difficulty; the will be- 
ing the proper ſubject of the common law and of equity, in reſpect. 
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count of the rents received. As to the decree in the Exchequer 
obtained by the plaintiff's conſent, that the will was well proved, 
and an annuity eſtabliſhed (the effect of which is now over, as the 
annuitant is dead) the beſt direction is, that Poel, party to that 
ſuit and claiming under that will, be reſtrained from ſetting up that 
decree in reſpect of the real eſtate, or claiming any benefit thereby. 
As to his paying coſts thereof it was not founded on his oppoſition, 
but the colts followed the juſtice of the demand by the annuitant, 
as it does in a ſult for a legacy. 0 


As to the perſonal eſtate, I left it open in the decree, that the 
plaintiff ſhould be intitled to relief in ſuch manner as was agree- 
able to equity; becauſe I ſaw, there might be litigation concerning 
the manner of getting that relief: whether immediately, or by 
leaving the plaintiff to ſue in the ecclefiaſtical court; both which a 
are thereby taken in, which it would have been improper to have 
determined before; for if a verdict for the will, that would be out | 
of the caſe. Undoubtedly the principle laid down for the defendant f 
is true, that the juriſdiction of wills of perſonal eſtate belongs by will of pec- 
| the conſtitution to the eccleſiaſtical court; according to which law ſonal eftate 
it muſt be tried, notwithſtanding the will 1s found for:ed by GEL Geol 
Jury at law by the examination of witneſſes; which is ſometimes court; bur. 
unfortunate ; cauſing different determinations, as I have known nearing 
it. Nor can this court help it; but the parties muſt take their gbte.the fend - 
fate, if by the ſtrict rules of law it is ſo. But I will lay hold of ing it tbere 
any ground to alter that; nor give way, if I can avoid it, to run 8 
the hazard of theſe different determinations, and to try this will, found forged 
ſo ſolemnly determined by examination of witneſſes viva voce, dn: Ju'y, 
3 3 . 223 - * which bound 

again in the eccleſiaſtical court upon examination by depoſition. dhe real eftate 
Something of what the. plaintiff inſiſts on as a method to avoid and will go | 
this, fell from me at the hearing : and as to the general ob- far 2 
jection thereto, of breaking in upon the juriſdiction of the eccle- the — ag 
aſtical court, however formerly doubted, it is certainly now ſet- truſtees. 
tled by the Lords in Branſby v. Kerrtage, that this court cannot 

ſet aſide a will of perſonal eſtate for fraud. And though nothing 

was ſaid there of forgery, that is ſtronger : nor will I infringe on 

what is laid down there, and in Powrs v. Andrews, and in the caſe 

of Mr. Howkin's will. But there is a material difference between 

this court's taking on them to ſet aſide a will of perſonal eſtate on 

account of fraud or forgery in obtaining or making that will, and 

taking from the party the benefit of a will eſtabliſhed in the ec- 
_ clefiaſtical court by his fraud, not upon the teſtator, but upon 
the perſon difinherited thereby, and claiming after the teſtator's 
death againſt it. Fraud in obtaining a will, infects the whole, but | 
the caſe of a will, of which the probate was obtained by fraud on p,,3., ob- 
the next of kin, is of another conſideration ; upon which founda- tained by 


tion this probate ſtands, being obtained from the plaintiff by fraud fraud relieved 


againſt here, 
2 upon and the deed 
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importing a upon him, a weak man, and ſince found to be a lunatick, by 
I the defendant's own acts, ſubſequent to the death of the teſtator. 
here, notin The method of doing which was founded on an agreement con- 
eccie/ tical, taining a covenant for the plaintiff's doing all acts, demanded of 
defendant de- him by Powel; in conſequence of which a ſpecial proxy under 
creed to con- hand and ſeal was obtained from him, confeſſing the allegations ; 
e c upon which ſentence was pronounced of probate to the defendants 
probate.» the executors. This probate depends on that deed ; and is any 
thing more proper for this court to enquire into and ſer aſide for 
fraud, if proved, than ſuch a deed? If a warrant of attorney to 
confeſs judgment was obtained from him, though I will not ſay the 
common law courts could not fet it afide ; yet a bill might 0 
brought here in caſes, where they could not. This then is 

ground of jut iſdiction in this court diſtinct from the will itſelf. 

I will not take upon me to deny, that the eccle/iaſtical court has 
- Juriſdiction in ſome inſtances, to inquire into and correct the mal 
practice of their proctors : as if by undue practice of theirs the 

proxy is obtained from their client, the eccleſiaſtical court might 

inquire into, purſue, cenſure, and perhaps make the acts void : but 
that is a different conſideration ; all the practice being between the 

parties intereſted, with which the proctor had nothing to do. And 

I am of opinion ( with deference to any determination that hereafter 
may be) that ſuch proxy under hand and ſeal, importing a conſent 
to the probate of a will, is not in the power of the eccle/iaſtial 

court to ſet aſide; for they muſt do it by inquiring, whether that 
deed was obtained by fraud or impoſition, or not ; which, if they 

did, the courts of common law would probibit them, and fay 

they had no juriſdiction to determine concerning the validity of 
a deed under hand and ſeal, which belonged to the temporal courts, 

whether well executed or properly obrained. In the time of Par- 
der Chief Juſtice, there was a ſuit for the diſtribution of the ſurplus 
eee 1 of perſonal eſtate, and in the cccl/za/-zcal court it was inſiſted, 
.jiajtical, there ought to be an ivteſtacy guord bor, the executor having a 5 
gacy: the executor applied to B. R. for a prohibition, Which was 
granted, on the foundation that the eccl-/oſtical court was to de- 
termine according to the rules of their law ; and this was the juriſ- 
diction of courts of equity; which does not indeed come up to the 

preſent, but goes ſo far as to ſhew, that the eccleſioftical court 
cannot determine property on the foundation of equity. This deed of 

proxy therefore is a diſtinct foundation to intitle this court to proceed 
ſome way or other concerning this probate, abſtracted from the gene- 
ral juriſdiction of the ecclefiaſtical court to determine of a will of 
perſonal eſtate. As to the abſurdity argued in allowing the probate 
to ſtand, and yet determining the will forged : there is ſome ap- 
pearance for that, for allowing the probate muſt be on the founda- 
tion, that the will is good: but that will not conclude ſo far, as 
that this court: ſhould not take proper methods .to come at it, with- 
out 


ag? 


Y 
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out ſending the parties to the Ecclefaſtical court to litigate all this 

again, Several caſes wherein by reaſon of the ill practice of defen- 

dant, as in the caſe of ſpoliation it is admitted, a court of equity will 

take from them benefits, they would otherwiſe be .intitled to: as to Acknowledg- 
_ decree them truſtees, and to direct conveyances to ſet matters right: Ment of _ 
though this court cannot ſet aſide a judgment of a common law court _ ee 
obtained againſt conſcience, yet will it decree the party to acknow- a judgment 
ledge ſatisfaction on that judgment, though he has received nothing; prom pare 
becauſe obtained where nothing was due: fo it cannot ſet aſide a fcience. 

fine for being obtained by fraud and impoſition, as the court of C. A perſos ob- 
B. to a certain degree and with ſome reſtriction may: yet on a con- taining a fine 
veyance ſo obtained, this court never ſent the plaintiff to C. B. 0 lrg __ 
"ſet it aſide; but conſiders the perſon obtaining the eſtate, even by tee, 
fine, as a truſtee, and decrees him to reconvey on the general 
ground of laying hold of the ill conſcience of the party, to make 
him do what is neceſſary to reſtore matters as before. Why not 
in the preſent caſe alſo, as far as it can be done? If it is to be ſaid, 
that in every caſe of a forged will proved in the Eccleſiaſtical court, 
not on proofs, but on fraud and impoſition upon the next of kin, 
this court is bound to ſend it to the Eccle efraftical court, it would 
give a great advantage to ſuch ill practicers, in letting them have 
the chance of the plaintiff's witreſſes dying before they can get 
through ſuch a litigation.; and a great diſadvantage to the other ſide, 
as it is a worſe kind of proof than the examination e2zva voce, which 

I will prevent if I can; and am ſtrictly warranted to ſet it aſide, 
and to relieve the plaintiff againſt that and the deed of proxy, the 
foundation of the ſentence, which then ſtands without any foun- 
dation; and if no more in this caſe, I would go to the utmoſt to 


decree the defendants truſtecs. 


But the laſt objeQion creates ſome difficulty, v/z, the prior will 
found among the number of papers; like the reſt, of the teſtator's 
handwriting and figned by him; by which the whole perſonal 
eſtite, except ſome legacies, is given to Povel, but no deviſe of the 
real eftare; which, if a true will, is now the laſt will which, whe- 
ther it be or not, I cannot direct an iſſue; and it is ſubject to Several 
queſtions proper in the Eccliſiaſtical court, whether a perfect or 
complete inſtrument ; which if it comes out to be a will, it would 
be a contradidion thereto now to decree the defendants to be 
truſtees, 


The method occurring to me is, like decreeing conſent by coun- 
fel to a motion in C. B. to ſet aſide a judgment next term, to de- 
cree (upon the principle of laying hold of the evil conſcience of 
the parties, and the juriſdiction I have over theſe deeds) the defen- 
dants to confent in the Eccle/ra/iical court next term to a revocation 
of that probate, which will be then ſet aſide and out of the caſe; 
| Vor. * 4.7 : | and 
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and things will be in their proper ſtate, without interfering with any 
juriſdiction : but as to going farther, and granting adminiſtration to 


the plaintiff de novo, this prior will muſt be firſt ſet out of the caſe : 
therefore the defendant Poel ſhall have a fortnight's time after ſuch 
revocation, to propound and exhibit that paper writing in the Ee- 
clefraſtical court, and to proſecute it with effect, which if he does 


not, I will decree both defendants to conſent to the granting admi- 


niſtration to the plaintiff, 


And then I think 1 ought to go farther : and although I ſhall 
not yet decree a truſt, yet even now ſhall be warranted to decree . 
an account of the perſonal eſtate, to be paid into the bank, for 


the benefit of the parties intitled ; which for ſecurity was done 


in Poris v. Andrews: and the preſent caſe from all the ill prac- 


tice that has been, is ſtronger than that. This is the better me- 
thod, to avoid any jealouſy of infringing on the Eccihſiallical 
court. | 2 5 1 


Coſlis. The plaintiff is intitled to coſts in law and equity azainſt both PRE | 
| fendants; for in ſuch a ſcene of iniquity and combination, though 


one more guilty than another, the court never diſtinguiſhes, but 
charges all together. PE RE. 


It being then inſiſted for the plaintiff, that the ne ought to 
direct no examination of the ſaid paper writing, but grant a perpe- 


tual injunction, from the circumſtances of its being produced and 


found with the forged will, and its reciting a forged deed. 


Tord Chancellor thought, this would be a very good defence in 
the Eccleſiaſtical court, as they were circumſtances of ſuſpicion : 


but that it would be going too far to ſay, that becauſe of ill practice 


in one will, he ſhould have no right as to another. 


Caſe 147- Lomax verſus Holmden, July 22, 1749. 

Deviſe in A HIS came before the court on the petition of Caleb Lomax: 
truſt to his i | 3 ; 8 
eu. Cobb for to have the deeds and writings relating to the real eſtate de- 


nie, remain livered up to him; which depended on the queſtion, whether he 
der to the fuſt had an eſtate of inheritance, or for life only, under the will of his 


c. ſon of his ' . ; 
body lawfully grandfather Jo/bua, made December 9, 1720? Joſtua had then 


begotten in but one ſon Caleb, who had diſobliged him, and four daughters, 


r and a grandſon by a deceaſed daughter: he deviſed his real eſtate 


making the to Graves Norton on truſt to permit his wife to receive and take 
my u er the rents and profits during life, without impeachment of waſte; 
who died in ſhe paying thereout 200 “. per Ann. by eight equal pay ments to his 
life of teſtator, ſon Caleb; and after her death to permit his four daughters and 


grand- 


ang after ward 
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grandſon, their heirs and aſſigns, to receive the rents and profits to another, who 


their own uſe, till his ſon Caleb ſhould attain forty years of age, ; 


hoping then he would become ſenſible of his folly : and then to the 


uſe of Caleb for life, without impeachment of waſte : then on truſt 
to ſupport contingent remainders: and after his deceaſe, to the uſe 
of the firſt ſon of the body of Caleb lawfully begotten, and the heirs 
of the body of ſuch firſt ſon : and for want of ſuch iſſue, to ſecond, 
third, and fourth, lawfully begotten ſucceſſively in remainder one 
after another; and for want of ſuch iſſue, to the uſe of his four 
daughters and grand-ſon, their heirs and aſſigns for ever, as tenants 


in common, not as joint-tenants, chargeable nevertheleſs with 8000 /, 


to the daughters of Caleb, equally to be divided among them. 


Caleb had married about two months befare the date of the will : 


he had a ſon born afterward, who died ſoon, and in the life of teſ- 
tator ; afterward he had another ſon, the preſent plaintiff, 


For whom it was argued, that the intention was not give it 


over to the daughters, but on failure of the ſons and their iſſue; 
which gives them an eſtate-tail. There is no reaſon to diſtinguiſh 
the ſecond, third, and fourth ſon from the firſt ; Caleb not then 
having any child who could be the particular object of the teſtator ; 
whoſe view was to make a ſtrict ſettlement of his eſtate in his fa- 
mily ; and ſuch a ſtrange proviſion as a ſucceſſive ſeries of eſtates for 


life was never heard of in a family-ſettlement. It is drawn by the 


teſtator himſelf; and wherever he intended an eſtate for life, he has 
ſhewn, he knew how to expreſs it properly. Langley v. Baldwin, 


(cited in 1 Yms. 59) ſhews that an expreſs eſtate may be altered by 


implication ; and the words here will warrant the court to infer ſuch 


an intention; nor is there any rule of law or authority againſt it; 
for all the caſes prove, that no want of words is fatal, if from the 
whole the intent can be collected to the ſatisfaction of the court; no 


artificial form of words being required to expreſs it. So that the 
teſtator having omitted words, upon which to graft the limitation 
of heirs of the body after the limitation ro ſecond, third, and fourth, 
it may be ſupplied, as it may be abridged or enlarged according to 


the intent from the whole context; which governs the whole, as 
Soi n. ſays, who puts a caſe, where the word executor is ſupplied, the 
teſtator having only ſaid © I make my wife my of this will.” There 
are ſeveral caſes ſtronger than the preſent, where the whole context 


prevails againſt expreſs words; and the ſtronger, as being old caſes, 
when the courts went by the ſtricteſt rules, having fince uſed greater 


| latitude to anſwer the intent, which has been made good, even 


where there were no words of gift. Wherever an eſtate is given over 
for want of iſſue, it is an eſtate-tail; and applying it either to want 


of iſſue of the ſecond, third, and fourth ſon, or to Caleb the fa- 


ther, either way will give an eſtate-tai] ; for the plaintiff may take a 
| remainder 
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remainder in tail by implication as heir of the body of his father. 


Inſtead of repeating the Imitation in tail given to the firſt ſon, the 


teſtator affected a kind of brevity ; as appears from his omitting the 


article he before ſecond, third, and fourth; but he defigned the 
ſame. He could not intend to leave the male-iflue of Caleb unpro- 
vided for, and yet leave a proviſion for the daughters: nor is this 
going farther than was done in Langley v. Baldwin, to preſerve the 
intereſt of a ſeventh ſon ; although the plaintiff is not the firſt born 


ſon, he is to be conſidered as the firſt fon, capable of taking at the. 


time the will ſpeaks; which is from the death of the teſtator with 
reſpe& to the deviſee ; although as to the capacity of the teſtator to 


. diſpoſe, and the ſubject matter of the deviſe, it is from the makin 


the will. He ſpeaks only as to thoſe who ſhall ſurvive him; and by 
the death of the elder brother, he was out of the caſe, as if never in 


Caf. Tal. 44. being; which was the ground of Lord Talbot's determination in 


Hopkins v. Hopkins. That fir/t born is ſynonymous with, and means, 


eldeſt, appears from the caſe of the Dutchy of Cornwall, printed by 


itſelf in 1613; where it was held, that Henry, the firſt born of King 
Fames I. being dead, Charles the II. bora, might take that dutchy 


as primogenitus, which agrees with Selden, part 2. 778. 


Againſt which it was inſiſted, the queſtion was merely legal; 


ariſing on a veſted uſe, not on articles, or any thing executory ; 
therefore not to receive a different determination from what it would 


receive in courts of law. Firſt, whether he can take an eſtate-tajil 


under the deſcription of jir// /on? The intent is indeed the guide; 


but {till it is limited within the words of the will, and muſt appear 


from them: and it would be a contradiction to the words to fay, 
the plaintiff is the firſt born, when he is admitted not to have been 
ſo. And though there is a difference between grants and wills, 
as no technical form of words are required in the latter, yet ſtill 


ſome words proper to carry the limitation beyond an eſtate for life 


muſt be uſed, or the court will not raiſe it by conſtruction. There 


muſt be words in the will to ſupport the intent; and the words of 


Powel F. in Sal. 227, againſt enlarging the expoſition of wills are 
material. Fir/t and ſecond are here mentioned in priority of birth; 


and not like the caſe of portions, where elder has been conſidered 


as younger, &c. The Prince's caſe is a ſettlement made by a of 
- parliament for particular purpoſes, and in nature of a peerage : fo 
that the conſtruction is different from common caſes. Fir Born 
ſon is a good name of purchaſe, becauſe always certain; and then 
the ſecond cannot be him: to help this it is ſaid, wills ſpeak from 
the death of teſtator ; but that ſubſequent accident could not have 


been the view ; nor has he uſed words to that purpoſe. In general, 
wills ſpeak from the making; ſo that lands purchaſed afterward paſs 
not thereby. In Hopkins v. Hopkins the time of making alone 


was held to be material as to the conſtruction of the teſtator's mean- 


n 
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ing: though as to the manner of taking, whether by an executory 
deviſe, or contingent remainder, it ſpoke according to the acci- * 
dents at the time of the death. If the firſt ſon had ſurvived 
the teſtator, the plaintiff could not have taken as the firſt: and if 
the firſt ſon here had left iſſue, though according to Bret v. Rig- 
den, Plow. that iſſue could not take, becauſe the father could not; 
the plaintiff would then have taken as ſecond: fon, and then he 
could not at the ſame time take as firſt and ſecond. Trafford v. 
Aſhton, 2 Ver. 660, proves, that ſecond ſon is taken in the com- 
mon acceptation, unleſs the contrary ſhewn: next whether he 
can take an eſtate tail, from the words and the intent? The words 
do not give it, therefore if at all, it muſt be by implication, which 
according to Yau. muſt be a neceſſary implication and not fo here; 
for a life eſtate will anſwer. 1/ue means ſons ; is a word of pur- 
Chaſe and deſcription merely; and then cannot operate by limitation 
alſo: nor can they take one after another, or in a courſe of ſuc- 
ceſſion, if they or Caleb take an eſtate in tail. Nor will the court 
ſupply a defect of words in the preſent caſe. . 


4 Lord Chancellor having taken time to conſider it, now delivered 
"MW his opinion. - 


There are two points to be attended to : firſt, whether the plain-- 
tiff can take an eſtate tail, as the perſon deſigned and deſcribed by 
the name of the firſt ſon of the body of Caleb, lawfully begotten ? 

For if fo, there are clear words to that purpoſe. The ſecond, if he 
cannot, whether he can take an eſtate tail by the' remainder to the 
ſecond fon, upon conſtruction of all the parts of the will taken to- 

ll gether? which lays the third point, whether he might not take a 

20 remainder in tail by implication as heir of the body of his father, 
© | out of the caſe ? 1 | 


On the firſt point I am of opinion, the plaintiff may well take 
an eſtate tail. I admit it is no truſt; and therefore a queſtion of 
law, and to be determined by the fame manner and rules as at 
law upon an ejectment, if it had been, or could be brought. But 
{till it is a queſtion of a will; and the conſtruction I make, is war- 
ranted by the intent of the teſtator, and the legal expoſition of the 
words, The intent is beſt collected from the circumſtances : and 
it appears, he intended to confine his reſentment to Caleb, and not 
to diſinherit his iſſue, who could not have offended him. Which 
view, however imperfectly expreſſed, appears from the whole tenor; 
eſpecially from his charging the remainder to his daughters, with 
8000 J. to the daughters of Caleb; for it is not to be conceived, that 
he would not have made ſome proviſion for the ſons, if he had not 
ſuppoſed, he had done it before: whereas by the other conſtruction, 
E in default of heirs-male of the body of the firſt ſon, all the others 
N were to be but tenants for life; and their ſons to have nothing; to 
Vol. I. ET prevent 
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prevent which, there is no way but by confining the grandſons. 
tenants J tail, if conſiſtent with the rules of law. 


Then as to the words; for whatever the intention, if there are 
not words in the will to warrant it, Either ee or implied, 1 
cannot have effect. 


The firſt objection to the plaintiff's being included in the deſcrip- 
tion of fr/# ſon of the body of Caleb is, that firſt is the fame with 
primogenttus, which the plaintiff is not, being in fact the ſecond 
born. A fecond objection is, that though the plaintiff was el- 
deſt at death of the teſtator, that is not ſufficient ; for the will 
muſt be taken to ſpeak as at the making. A third objection 1s, 
that if primogenitus may be applied to the ſecond, yet it cannot in 
this will ; becauſe the expreſs limitation to the ſecond ſon is put in 
oppoſition to the firſt; and the ſame perſon c cannot 5 conſidered as 
both. | 


Whereare- As to the firſt e ee I cannot quite agree, that fr ſt ſon is to 
mainder limi- 
ted to felt fon be always taken ſtrictly in the ſenſe of primogenitus; but in the 
may be taken ſenſe of an elder fon, ſenior or maximus natu. For ſuppoſe a ſettlement 
by Fai wn) by act executed in the life of grantor, limits the eſtate to A. with 
ſeription. Contingent remainder to his firſt ſon ; A. had a ſon, who died with- 
out iſue before the making that ſettlement: yet a ſecond ſon born 
afterwards might take the remainder by that deſcription : nor would 
the intent be conſidered to have been to limit it to a perſon dead 
at the time of making. Had the words been 79 be begotten, that 
would clearty have deſcribed an after born ſon ; and it is admitted, 
thoſe words are the ſame with begotten. But ſuppoſing it ſtrictly the 
ſame as primogenitus, yet might the ſecond properly come within that 
deſcription ; for which purpoſe the caſe of the Dutchy of Cornwall 
is direct; that the eldeſt ſon of the King of England (and there- 
fore Richard II. required a ſpecial grant) takes it as primogenitus: 
although Lord Coke, at the end of the Prznce's caſe, 8 Co. ſays 
otherwiſe. But that was not the point there, being only an ob- 
ſervation of his own, and has ever fince been heid a miſtake of 
Phe great man, He was alſo miſtaken in the fact, in ſaying that 
Henry VIII. was not Duke of Cornwall, becauſe not promegenttus ; 
tor Lord Bacon in his hiſtory of Henry VII. affirms the contrary, 
that the dukedom devolved to him upon the death of Arthur : and 
this is by a great lawyer, and who muſt have looked into it, as he 
was then Altorney or Solicitor General. So was Edward VI. in his 
_ father's life, withou: a new creation, although the king's ſecond ſon, 
Lord Elleſmere in his printed obſervations upon Lord Cote ſays, 
with ſome warmth, that Lord Coe ſplit on this rock, in reſtraining 
it to primogenitus, and not to the firſt pro tempore, voluntarily, with- 


our-$oy DING or the concurrence e of ny Judge, Selden in his 
Titles 
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Jitles of Honour 6 vol. 776 ſays, the eldeſt ſons living are alſo 


Dukes of Cornwall ; and that Prince Charies was Duke on the death 
of his brother, appears from the records Rym. Fed. tom. T6, 792, 
he is ſo deſcribed in the patent creating him Prince of Wales. There 
is no act of parliament afterward, in the time of James I. creating 
him Duke: nor can any doubt ariſe (as I at firſt thought) of his 


right thereto under the charter of 11 Edward III. from the act of 


James I. enabling him to leaſe part of the Dutchy lands; ſeveral 


acts being paſſed to enable the dukes for the time being lo to do. 
Nor is it a ſatisfactory anſwer, that that caſe was founded on an 


act of parliament made on political views, and ſo different from 
the rules of common law ; for the difference of that caſe from 
.others, is in the nature and form of the-limitation of the kind of 
eſtates to be taken in the Dutely, not in the perſons to take. But I 
own, I ſhould not be quite fatisfied to found my opinion upon this, 
for political reaſons might have ſome weight. But this determina- 
tion happens to be ſtrictly agreeable to the rules of law, in caſes 
of common perſons: as appears from Fi7zherbert's Nat. Breu. 188, 

on the writ de auxilio ad Alium militem Jaciendum; where he ſays, 


that primogenitus then alive is ſufficient, which is agreeable to Lord 


Elleſmere's obſervation; that Charles became primogenitus on the 
death of his brother without iſſue, which circumitance concurs 


here; for iſſue are conſidered as part of their father. This is an 


original writ ;- where the phraſe and language of the law is moſt cri- 
tical and preciſe, and has been always conſtrued with ęreat ſtrict- 
neſs; and as it ſupports the intention of the teſtator, it is ſome ſatiſ- 
faction to find it warranted by the moſt reſpected authority, as that is. 
I have been furniſhed with the original caſe of the Dutchy printed 
in 1613, which is very ſcarce, where it appears to have been by the 
reateſt men, with full aſſent of council, and the reaſons of the 
reſolution at large; and F/tzherbert's Nat. Brev. is expreſily men- 


tioned and relied on there. 
As to the ſecond objection, it wuſt be admitted, the general rule Wills in ge- 


in the conſtruing wills is, that the time of making, not of the death netal con- 
ſtrued from 


of the teſtator, is to be regarded. Sin. Part 7. Chap. 11. who the making: 


goes farther; his method being firſt to lay down the rule, then unle6 circum. 
ances or the 


the extenſion, then the limitations thereon : and he inſtances in tenor of it 
the caſe of a legacy to the children of a perſon, who at the making ſheus it 


the will had but four, and after ward ſeveral others: if no more in ſhauld be from 


d A 
the caſe, tne four are to have it among them ; which though true in . = _ 


general, yet ſeveral caſes occur, where according to the circum- intermediate 
| Nances and tenor of the whole, it all go among all the children gas 88 
at his death: which limitation holds ſtrongly Bere 3 for it is impoſ- 5 


fible the teſtator ſhould mean primogenitus in being at the making 
the will, as he had none then: therefore he muſt mean a ſon 


born in futuro, and then it is abſurd, and not to be preſumed, be 
meant 
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meant a ſon born afterward, who ſhould die in his life. The 
making and the death, not the intermediate time, only to be re- 

arded in conſtruing wills. If the teſtator could not mean the time 
of making, he muſt mean the time of his death, when the inſtru- 
ment would be complete. Hopkins v. Hopkins in 1734, went rather 


| farther than this; for there the deviſee, upon whoſe death without iſ- 


ſue-male a contingent remainder was given to the next ſon, was alive 


and named by the teſtator at the making of the will ; which the teſ- 


tator had before his eyes, and that he might ſurvive the teſtator, and 
take the eſtate intended him; yet becauſe he was not alive at the 


death of the teſtator, the court reforred the conſtruction of the will to 


that time, turned jt into an executory deviſe, and let the profits of 
the eſtate deſcend in mean time to the heir at law; which was not 
only a deviation from the technical form of the deviſe, but an alte- 
ration in ſubſtance, carrying the meſne profits in a different channel 


from what was intended. 


The third objeQion is anſwered, by what I ſaid before; for if 
it is to be taken, as a deſcription of firft fon who ſhould be in being 
at his death, the ſuppoſed repugnancy is taken away. But the caſe 
in Fitzherbert's Nat. Brev. proves, there is no repugnancy ; for the 
ſame perion may be primogenitus and ſecundus filius, and may be de- 
ſcribed either way: though he is in the order of nature ſecundus, yet 
taking the term jir/t begotten relative to any particular time, as s here 
at the death of the teſtator, he is at primogenitus. 


On the ſecond. point 1 . to think, the plaintiff might 
by that limitation take an eſtate tail: at leaſt a great deal may be, 
and has been ſaid, reaſonable to maintain it: from the omiſſion 


of the article the, and the ſhort phraſes uſed by the teſtator ; and 


from the latitude which may not unnaturally be taken in expound- 
ing the word {ſucceſſively) ſecundum ſubjeffam materiam, as that 
word is capable of a larger meaning, eſpecially when applied to an 
eſtate in a family, and eſpecially from the ſubſequent words in the 
limitation to the daughters upon the death without iſſue ; for they 


muſt be referred to the iſſue of ſome perſon, Nor has the teſtator 
ſaid in words, whoſe ſon the ſecond, third, and fourth, ſhould be: 


nor for want of whoſe iſſue the limitation over; which ſhould 


be therefore ſupplied. But as I am of opinion, the plaintiff is te- 
nant in tail on the firſt point, ſo that the deeds and writings mult 


be delivered to him, it 1s unneceſſary to give any on that: and 1 


chuſe to avoid it, as it would be entering into a large field, and as 


it is more prudent for judges to avoid the making deciſions upon 


nice refined diſtinctions. 2 
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Sewell wer ſus Dravge, July 24, 1749. Caſe 148. 


PL LEA, that pending ſuit the parties came to campen the Tho» 3 
| general objection to which was, that becauſe there was no Par- aſde or ten- 
ticular account by items, it ought not to ſtand. ed on new di. 


covery. 


As On not LCos. 


The objection to this plea is upon a principle I can never admit; 
For the conſequence would be to ſay, that a long, ſtale and various 
tranſaction could not be put an end to without a minute account, 
which would create endleſs ſuits : nor has a ſubſequent diſcovery 
ſet aſide or opened ſuch accounts; as was denied to be done by 
Lord Kng : if indeed it had been a minute ſtri& account entered 
into, it might be otherwiſe upon new Gilcovery. 


Taylor ver ſus Beech, July 24, 1 749. Caſe 149. 


Revious to the defendant's marriage, 5001. the property of the Plea of flatue 
wife by a former marriage, was "agreed to be aſſigned to truſ- of aud to 

diſcovery of a 

tees for her ſeparate uſe during coverture ; and to be applied after parol agree- 

her death, to ſuch uſes as ſhe ſhould appoint; and for want of ap- ment not al- 

. lowed where 
pointment, to her executors and adminiſtrators: to carry which agree- art rt perform | 
ment into execution, they ſent to an agent to prepare the writing ; an 
but he being then out of the way, they were married before the agent 
Could carry it finally into execution. A proper draught of an aſſign- 
ment was afterwards prepared; in which alterations were made by 
tbe huſband's own hand-writing, who on delivering it to the wife told Ee 
her he had made no other alteration, than was for her benefit; and 
ſuffered her to receive it to her ſeparate uſe during coverture. 


The wife by will gave the 500 J to the plaintiffs, who e | 
this bill for it. | 


The defendant pleaded the ſtatute of frauds on foundation of the 
agreement not being reduced into writing, as a good bar to the diſ- 
covery of any parol agreement, as well as to the relief ; averring that 


neither he, nor any one for him, upon or previous to the marriage, 
reduced it into writing. 


Lonp | CHANCELLOR: 
| There is is no colour for this olea ; which is informal: upon or pre- 


Vicus 70 is no denial for it is a good agreement, if afterward ſigned by 
or . 4G. him, 


A mortgagee 
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him. Although the ſtatute of frauds is a protection againſt the de- 
fendant's making a diſcovery of a parol agreement, and therefore 
it may be pleaded as well to the diſcovery as relief, yet that rule ex- 
tends not to facts ſubſequent, viz, ſhewing a part performance; 
in which the ſtatute cannot be pleaded. Although it is true, that 
in the caſe of marriage agreements it is otherwiſe: though it is not 
mere marriage occaſions that, without ſomething elſe. But here 
are ſtrong circumſtances ſubſequent. to the agreement, which go a 
great way to take it out of the ſtatute : and if the ſtatute is ſuffered 
to be pleaded to the diſcovery even of a parol agreement in ſuch a 
caſe, it would be very miſchievous. Let the plea therefore be over- 
ruled; but without ade to the defendant's infiſting on the ſta- 
tute in anſwer. | 


But Lord 1 afterward ordered that clauſe without prejudice, 
Sc. to be ſtruck out: ſaying he did know, that it had been ſo di- 
rected upon a plea of the ſtatute of frauds ; although it had on a 
plea of the te of * | 


Caſe 150. Ex Parte Otto Lewis, Auguſt 2, 1749. 
One ſound T ETITION, grounded on the ſtatute 4 G. 2. c. 10. that 2 lu- 
ee, natick heir of a mortgagee might be directed to convey to the 


of Hamburgh, Mortgagor. 


th . 
py +: |} As no cothraillion of lonacy 1 was ak out, N Chanceller was 


will be direct- in doubt whether in general he could make ſuch order, the words 
ed to convey. of the act being that ** all perſons being lunatick, or the committee 
of ſuch perſons, ſhall convey.” But in this caſe there having been 

a proceeding before a proper juriſdiction, the ſenate of Hamburgh, 

hers he refided, upon which he was found aon compos, and a cu- 

rator or guardian appointed for him and his affairs, which proceed- 

ing the court was obliged to take notice of, he declared, he was a 

+ mortgagee within the act, and ordered, that on payment of the 
mortgage money there ſhould be a Conveyance to the Orgagor. E 


Belats ones 


Caſe 151. Hearle ver/us Greenbank, Auguſt 3, 1749. 


Infancy. BIS cauſe came before the court on two bills: the original 
by the plaintiffs as deviſees and reſiduary legatees of Mary 
Winſmore, wife of Wilkam Winſmore, a bankrupt, to have an ap- 
pointment made by her of a real eſtate, deviſed to her by her fa- 
ther Doctor Worth, eſtabliſhed ; and that the executors might ac- 
count with the plaintiffs for all the real and perſonal eſtate of Doctor 
; MVMVortb, 


Power. 


Coverture. 


* 
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Worth, after raiſing 8000/1. and other legacies, bequeathed by the 4. deviſes in 


will of Mary Win{more; and that Mary W:nſmore the infant might e e 
convey the freehold, copyhold, and leaſehold eſtate to them. uſe of his 


| daughter (a 
The croſs bill was brought by the aſſignees, under the commiſſion 3 
of bankruptcy againſt William Winſmore, that they, as ſtanding in to be ac her 
his place, might have the benefit of every thing, which Mary M inſ- eee 
more was intitled to, as belonging to her huſband, and to have an non ühüand- 


account of the frechold, copyhold and leaſehold eſtate of Doctor ing coverture| 
Worth, and of the real and perſonal eſtate of Dorothy Price; and 2 dilpoie 


: : A thereof. 
that if the legal intereſt of the leaſehold eſtate remained in any of She when 19, 
| | : nvey it to the aſſignees. . In purſnance 
the parties, they ſhould convey it to the aſſig 488 
| : | | | 55 diſpoſes of it 
Doctor Worth had an only daughter about ſixteen or ſeventeen by will : this 


| od . . not a good 
years of age. William Winſmore in December 1739, married her eee ap 


clandeſtinely, without the conſent of her father, who was offended the power as 
with her: but, as ſhe was young, was more offended with the huſ- to the real 

band, who made her bclieve he was a man of fortune ; and in like os | 
manner impoſed on her father, and got from him about 1450. which ed by the heir 


Mary was intitled to from her aunt Dorothy Price. Within three at law, al. 


months after the marriage, a commiſſion of bankruptcy iſſued againſt n u hs 
the huſband ; and in June 1741 Mary the infant was born. claiming a le- 
| gacy : nor is 


_ Auguſt 1742, Doctor Worth made his will, and died ; thereby Fr pos 


giving ſome legacies and charities, he deviſed all his freehold, copy- tenant by 
| hold, and real eſtate whatſoever, and whereſoever, and all his leaſe- Oureſy. 
hold eſtate, to two truſtees, their heirs, executors, adminiſtrators | 
and afligns in truſt, to apply the reſidue, after paying their own 
charges, to the ſole and proper uſe of his daughter Mary Winſmore 
during her life, and to be at her diſpoſal, and not ſubje& to the 

debts or control of her huſband ; her receipts to be good; and to 
permit her by deed or writing, executed in preſence of three or 

more witneſſes, notwithſtanding her coverture, to give and diſpoſe 

of all his freehold, copyhold and leaſehold eſtate, as ſhe ſhall think 

fit; ſhe having a particular regard to his poor relations in Cormoal; 

and gave to the ſame truſtees, whom he made joint executors, his 
perſonal eſtate in truſt for the ſole and ſeparate uſe of Mary Minſmore, 

and to be at her diſpoſal, and not ſubject to the debts or control of 

her huſband. by 


Ocfober 1742 Mary Winſmore then under the age of twenty-one, 
though above ſeventeen, after the huſband's bankruptcy, and living 
(ſeparate from him, made her will; and thereby, in purſuance of her 
power in her father's will, gave to her daughter Mary 100/. per 
ann. till ſhe attain the age of ten, and after that 1504. per ann. till 
twenty-one : theſe ſums to be applied for her maintenance and 
education, and gave her 8000 J. to be paid her wh&n ſhe attains 
twenty-one; but if ſhe died before twenty-one without iflue of her 
: | 9 | body 


* * 


_ 
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body living at her death, ſhe gave the 8000 J. to two other perſons, 
wiz, Hearle, one of the plaintifts in the original cauſe, and Henry 


Morib, to be paid within ten months after the deceaſe of her 
daughter: ſhe then gave legacies to ſome poor relations; appoint- 


ing the two truſtees in her father's will, and two others joint exæe- 
cutors, guardians and truſtees to her daughter: then deviſed the re- 
ſidue of her real and perſonal eſtate to the plaintiffs, the two Hearſes, 
their heirs, executors and adminiſtrators for ever, as tenants in com- 
mon, not as joint-tenants, charged as aforeſaid. 3 


Mary Winſmore had four kinds of eſtates; firſt, a leaſehold, 
originally of ninety years under a church leaſe, to which the was 
clearly intitled under her father's marriage-ſettlement , but the term 
expired z and when it was to be renewed by the Dean and Chapter 
of Worceſter, it was made a leaſe for three lives: next a perſonat 
eſtate, coming to her from her aunt Price; and ſome copyholds 
which were admitted to be conſidered by the cuſtom of the manor 
as chattel intereſts: thirdly, the perſonal eſtate of her father: fourth- 
ly, his real eſtate, | Dy 

For the infant daughter. Wherever the inability of infancy pre- 
vents the alienation of land by virtue of ownerſhip, it prevents an 
indirect alienation by a power ; becauſe, it is a natural inability, 
from want of diſcretion. Before the ſtatute of uſes, all theſe powers 
were merely uſes; and where a perſon could not alien the eſtate 
at law, he could not alien the uſe in equity, which followed the 
law : ſo that if he could not do it by feoffment, he could not con- 
vey the uſe of it: but where by cuſtom he could ſooner paſs it, that 


incapacity determines fooner, and he might ſooner diſpoſe of the _ 
uſe. This court never eſtabliſhes general rules contrary to the rules 


of the common or ſtatute law ; and before the ſtatute of uſes, never 
ſuffered an infant to paſs the uſe, where he could not do it by law. 
By the ſtatute of uſes, theſe powers got into the common law, and 
are moulded in it; the firſt power was by the ſtatute of H. 8. to 
tenant in tail to make leaſes, which would bind the remainder man 
and iſſue in tail. That ſtatute does not ſay tenant in tail of full age; 
and yet there is no doubt, whether tenant in tail within age under 

- that ſtatute could execute that power of making leaſes. Then the 
ſtatute of wills, giving power to every perſon having land to deviſe, 

does not ſay every perſon of full age; but the law operates on that 

power given, and fays, no perſon diſabled ſhall deviſe : therefore 

no perſon under twenty-one can; it being conſidered as the ſame 

as the inability of a perſon non compos, In Sid. 162 it is held, 

that an infant making a will, living after twenty-one, and not 

revoking, it was not a good will, nor to be read as evidence 

to a jury. In moſt families the ſettlements are as ſtri& as the 

law. will admit, and a power given to every tenant for life to 

makes leaſes or jointures : and in none of theſe caſes was it ever 

[ 2 ; 55 held 
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held, that an infant could under that power make a good one: and 
this happening every day and never done, is a good argument, that 
it cannot be done: according to Co. Lit. this is to be diſtinguiſhed 
from the caſe of making a valid jointure by a power from agree- 
ments of infants in conſideration of marriage; which the court will, 
becauſe reciprocal, carry into execution, or at leaſt let the party re- 
fufing have no benefit of it. Several acts of parliament have been 
purpoſely made to enable infants to make jointures; and yet in none 
of theſe ſettlements is the ability of age expreſſed, but implied. It 


is a poſitive rule of law, that till twenty-one he ſhall be to this 


| purpoſe as of a month old only: ſo that ſuch a power to an infant 
would not be good though by expreſs words; although the law to 
ſome purpoſes diſtinguiſhes his age, which might be from the Ec- 
clefiaftical law; it never having been implied in the powers given by 


ſtatute or ſettlement; if it can be, there mult be very ſtrong words 
for it. And conſidering the circumſtances of the daughter at the time, 


and that this is only a power out of the ownerſhip, the father, ſup- 
poſing he could give that power to the infant over his eſtate, could 
never intend it: his only view was to make her a feme ſole; it 
being all in oppoſition to her huſband, There is a diſtinction be- 
tween the inability of a feme covert, and of infancy; which is a na- 
tural inability; not ſo of the other, If ſhe, being a lunatick had done 
it, that would be void; ſo of infancy; this will cannot be read in 
evidence to a jury, who mult return 70 deviſe; then this court cannot 
make it good. But then ſuppoſing the will void; whether the plain- 
_ riffs who claim the real eſtate ſubject to the legacies, are not in- 
titled to put the defendant the infant to her election, whether ſhe 
will claim the legacy of 8000/7. or the lands by deſcent; upon the 
rule of not diſputing a will in any part, under which you claim? 
That rule is true, properly underſtood, viz, that wherever a per- 
ſon claims under a will, and by the ſame will (properly executed) 
land or any thing elſe is deviſed to another, which the teſtator had 
not a title to, the perſon claiming under the will ſhall not diſpute 
that title; the will manifeſting his intent how the whole ſhould 
go: but that rule does not go to make good no will; which is the 
reſent caſe, and not of a will impeached for want of title in the 
- teſtator; this being like a deviſe to a charitable uſe, fince the ſta- 

| tute, or a want of capacity in the teſtator, is not want of title. Ano- 

ther queſtion is, with the aſſignees of the huſband; that his wife 
being ſeized in fee, and be having a child by her, is intitled to be 


tenant by courteſy, and that they ſtand in his place: there may in- 


deed be tenant by courteſy of a truſt: and in Caſburn v. Engliſh, 
his lordſhip determined a tenancy by courteſy of money, to be laid 
out in land: but that will not affect the preſent caſe; for as it is a 
direction of the truſt of an eſtate, the rule of law is to be followed. 
Where the legal eſtate executed, would make the huſband tenant 
by courteſy, he ſhall be ſo; but the court will not do it, wherever 
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the intent of the declaration of truſt is, that the huſband's right 
to be tenant by courteſy ſhall be excluded; becauſe if the truſtees 


were to cxecute it, they muſt exclude his right according to the 


December 8, 
12738. 


intent; which 1 is, that he ſhould have no intereſt in it. There 
are two ſtrong caſes for this, Sands v. Dixwel, where from the 
intent of the parties to exclude tenancy by courteſy, his Lordſhip 
turned words of limitation into words of purchaſe, to preſerve the 
intent: But Bennet v. Davis, 2 Wms. 316, is ſtill ſtronger. Ano- 
ther queſtion is, as to. the intereſt of the 8000/, which being a gift 


to a child, ſhe is intitled to intereſt even before the time of payment: 


and as to the perſonal eftate of the aunt, the aſſignees cannot come 


at it in equity, without making a proviſion for the child. 


For plaintiffs. As to the intereſt of the 8000. a particular main- 
tenance being given, not out of the intereſt of the 8000 J. but be- 
ing a general gift out of the bulk of the eſtate, it takes off the 
preſumption, that in the mean time intereſt ſhall go for benefit of 
the infant, for whoſe benefit there is no occaſion to preſume, it 
was intended to accumulate, becauſe the time is poſtponed with re- 
gard to the circumſtances of the infant, to whom it is given; not 
for the repreſentatives, who could not be in view: the perſons 
regarded were the plaintiffs, to whom all the reſidue is given. As 
to the devifing the eſtate itſelf, it depends on two queſtions: whe- 
ther it was the intent of the teſtator, that ſhe ſhould have this power 
during her infancy? And if he intended, and fo expreſſed it, 
whether in law or equity it can have effect? The circumſtances at 
making the will are certainly proper to be conſidered; and the teſ- 
tator had a point in view, which could not be anſwered but by 


giving her power to receive the profits immediately after his death, 


and then it muſt be to diſpoſe of it alſo; the point in view being 


to keep every thing out of the huſband's power; nor is there any 
thing to prevent this intent from taking place. An infant may pre- 


ſent to a church; may do this, as well as declare the uſes of a fine 
and recovery; and may by cuſtom at a certain age make a convey- 
ance, and the law will ingraft on ſuch cuſtom, and carry it farther: 
as appears from Lord Bucꝶburſt's cate, Moor 512, who puts the 


caſe of an infant's having power to make a feoffment by cuſtom, and 


making a feoffment to the uſes of his will; that, though void as 
a will, becauſe of his infancy, ſhall ſerve as a declaration of the 
uſes of the feoffment; which is not to be diſtinguiſhed from the 
preſent caſe. If indeed this does not operate by way of execution 
of a power, but as diſpoſing of her intereſt, it would not be good: 

but it operates by the power, as ſhe recited it; and the rule of law 
is, that where there are two ways of doing the ſame thing, if it can- 


not by one, it ſhall by the other. Sir Edward Clere's caſe, 6 Co. 


17 b. determined in Rich. v. Beaumont, in the Houſe of Lords, that 


A feme covert may execute ſuch a power. Then why may not an 


infant 
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zofant of the age of diſcretion ? The diſability of an infant is not 
a natural diſability, becauſe. it is by a poſitive law; and then the 
fame rule of juſtice affecting one poſitive diſability will affe& ano- 
ther: and the diſability of a feme covert is ſtronger than that of 


infancy; for to an action upon a bond ſhe may plead nor: eff fattumz 5 


an infant muſt plead :nfancy, & fic non eſt factum. If it is aſked, 
at what age an infant may do this? The anſwer is, whenever he is 
capable of doing it. In this caſe no doubt or nicety; the infant 
being above nineteen ; having as much diſcretion as if ſhe had 
lived two years longer; and this court will judge of the perſonal 
diſcretion of the infant, But one now compos cannot execute any 
power, as to act as an attorney, &c, becauſe he has no mind, Where 
an infant acts in auter droit, he is capable of acting, not hurting 


| himſelf; it being the fault of the party truſting him; ſs that an 


infant executor may ſell under a power by the will. But if this exe- 
cution, and fo the will, is bad, yet have the plaintiffs a ground in 
equity, that the eſtate (hall go according to the will, from the deten- 


dant's claim of a legacy of 8ooo/. under the will; as in Noys v. 


Mordaunt. The 80001. cannot be claimed but under that will; 
which-cannot indeed be read as to the giving the eſtate itſelf, ſuppoſing 
it does not paſs thereby; but, as to the intent of the condition of 
performing the other part, it may be read. As to the tenancy by 
courteſy, the plaintiffs are thereby affected, and there is no ground I 
it, as to that there muſt be a ſeiſin in poſſeſſion. 


The canſe was heard laſt May; and involving ſeveral material 
points, Lord Chancellor took time to conſider of it, and now deli- 
vered his * 


As to the firſt kind of eftate which Mary Winſmore had, being a 
freehold leaſe, her huſband might be intitled thereto during her life; 
but upon her death it came to her daughter as ſpecial occupant: 
ſo that the huſband is not intitled to be tenant by courteſy of it; 
and the aſſignees cannot claim it: nor can the power on Doctor 
Mortb's will affect it, being taken as a purchaſe. So that is to be 


laid out of the caſe, as neither the plaintif i in the original or craſs 


5 cauſe can claim it. 


As to the perſonal eſtate of her father: it is given to her ſeparate Infant at ſe- 
uſe; in which calc it is a rule of the court, that a feme covert may R may 
eviſe per- 


ſonal eſtate, 
eſtate; becauſe ſhe was above the age of ſeventeen, at which age, Feme covert 


if ſole, ſhe might make a will, Nay the books ſay, if above four- may diſpoſe 
of her ſeparate 


eltgte. 


diſpoſe of it: and this is clear of the objection made as to the real 


nee, the will is therefore a good appointment of the perſonal, 


But as to the real eſtate, the principal queſtion is, whether her 
will is a gone execution of the power in her father's will? And 
N upon 
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upon this there are three queſtions, Firſt, whether the power is 
well executed? Secondly, whether the plaintiffs who claim the real 
eſtate ſubject to the legacies, are not intitled to put the infant to 
her election: and if ſhe will take the 80097. whether ſhe will be ad- 
mitted in equity to contradict and defeat her mother's will as to the 
real eſtate? Thirdly, whether the bankrupt is intitled to be tenant by 


Apowergiven The firſt is a conſiderable queſtion, and never determined, that 

generally can- 7 know of, I can find no caſe, where a power given generally 

not be execu- | = - | 
be executed by an infant: and therefore I will make none. 


| ted by infant, Cal! 


As to the general queſtion concerning powers, it muſt be admitted 
What powers there are ſome kind of powers an infant may execute: as where he 
iafantmay ex-js a mere inſtrument or conduit pipe, where no prudence or diſ- 
LcCcCretion is required, or where his right is not affected. 1 1nft, 52. A. 
Few perſons are diſabled to be private attornies to deliver ſeiſin; 

for monks, infants, feme coverts, &c, may be attornies,” As this 
opinion of Lord Coke is delivered it ſeems at firſt, as if he meant only 

to deliver ſeiſin; which is merely a miniſterial act: although the 
latter words are general. Yet he himſelf, 1 /. 128, A. ſays, that 
an infant cannot be attorney: it is therefore pretty much undeter- 
mined, how far infants can be attornies, unleſs to deliver ſeiſin 
or ſuch a miniſterial act. But that is different from theſe kind of 
Powers over powers, Theſe powers over real eſtates were introduced by the 
— ſtatute of uſes; for before that they were done by way of condition; 
St. of a. and as before the ſtatute a man might execute a power over an ule, 
ſo he may ſtill. At common law an infant might have performed 

a condition; that is a condition for his benefit: to he might make a 
feoffment for his benefit: as if he had an eſtate on condition to 

make a feoffment of part of it to J. S. or elfe to loſe the whole 

eſtate, But, as to other kind of powers to be executed ty infants, 

I find no authority for it. An infant may undoubtedly prefent to a 

church, but he cannot execute this power in like manner, He 

may preſent by guardian, if only a month old; and the ſtrong 
ground of that is, there is no inconvenience; becauſe the biſhop 

is to judge of the clerk's ability, The inſtances of fine and reco- 

very are to be laid out of the caſe; the law allowing f infants 
declaring the uſes thereon for want cf remedy; for in the caſe of 
an infant's fine, during nonage, if error is brought, and to te 
tried by inſpection, it may be reverſed; but if not reverſed, the 
fine ſtands. And if the fine ſtands, the declaration of the uſes 
is the ſame conveyance, and therefore that will ſtand; for on 
matter of record he is taken to be a perion of full age, and none 
muſt be admitted to aver the contrary, No argument can be 
drawn from cuſtom, cuſtom differing from private powers given in 
general: cuſtom is Lex Loci, and is always preſumed to have a 
reaſonable commencement: and ſuch a cuſtom, that an * at 
: FE fteen 
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fifteen may make a feoffment, is the ſame, as if a private act of 
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parliament was made to give infants ſuch a power. The caſe put bj 


Moor has a ſemblance to the execution of a power; but was put 
only arguends at the bar; he cited no caſe for it: nor can I find any 


authority to ſupport it; the caſes being rather to the contrary. 21 
E. 4. 24. B. Bro. Cuſtom Pl. 50. 2. Rol. Ab. 779, that if an 


infant makes a feoffment of Gavelkind land warranted by the cuſtom, 
and it is to his own uſe, if he makes a will of the uſe, it is void; un- 
leſs the cuſtom will warrant it, the deviſe is not good, for the cuſtom 


muſt be taken ſtrictly. And in my apprehenſion this differs little 


from the caſe put by Moor; for before the ſtatute of uſes, one 


might deviſe the uſe, and the will would be a good direction of the 
uſe. If ſo that one, who has a feoffment to his own uſe, might 
deviſe, yet according to the caſe in Rol. Ab. the uſe there could 
not be deviſed by will: which is a direct contradiction to the caſe 
put by Moor, arguendo; and therefore I take that caſe not to be 
law. It is ſaid, that a feme covert may execute a power; (which was 
ſo determined in Rich v. Beaumont upon the execution of a power, 
created before ſhe was covert: and ſo in a caſe before Lord King) 
ſo a power to a feme covert to make leaſes is good; and therefore 


why not this by an infant of the age of diſcretion? I take it in 


law, that the diſablity of an infant with reſpect to the real eſtate is 
more favoured and a ſtronger diſability, than that of eme coverts. In 


Hob. ꝙ 5, there are ſome caſes put: and there is a marginal note very Infancy 2 

material. And here I will take notice, that the notes in ob. are al- Mongef du 
| , | © ae | ability than 

lowed to be his own. The note is this, ©* coverture was not at com- coverture. 


mon law fo far protected as infancy, and ſome other diſabilities, as 
non ſane memory, &c.” the ground of the diſability being not from 
want of judgment, but from being under the power of her huſband ; 
ſhe having as much judgment as if diſcovert: this is the reaſon why 
ſhe is examined upon ſuffering a recovery, But no examination of 


an infant to make his recovery good; his diſability ariſing from 


want of judgment. I will mention ſome other caſes. 1 1nft. 246, 403, 
that a woman diſſeiſee marries; diſſeiſor dies ſeiſed: that ſhall take 
away her entry after her huſband's death, unleſs ſhe was within 
age at the time of the marriage; for then no folly can be accounted 


in her in taking ſuch huſband, as would not enter before the de- 


ſcent. This ſhews, that the diſability of an infant ariſes from want 
of judgment: in 10 Co. 43 A. Mary Portington's caſe, a common 
recovery againſt huſband and wife is good; but not againſt an 
infant, who has not ſuch a diſpoſing power of the land as they have, 
but is tout ouſterment diſabled by law, to convey or transfer his 
inheritance or freehold during minority: be ſhe is ſaid here 
to be of as much diſcretion, as if ſhe had lived two years longer; 
and that the court will judge of the infant's perſonal diſcretion. 
This would be introductive of the utmoſt inconvenience, and a 


power with which I ſhould be very ſorry to be truſted, There is 
Vor. I, 4 1 a variety 
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a variety of opinions of people's ability and jochen and i in theſe 
caſes it cannot be known till after the death of the party. The 
words of Hob. 225 are material, of a feoffinent by an infant by 
cuſtom, that in pleading, an age certain muſt be ſet down, and not 
left to the. meaſuring a yard of cloth, &c. Theſe general caſes de- 
termine me in my opinion. that this cannot be good, Private acts 
of parliament have been made to enable infants to execute powers: 
as in Sir Thomas Parkin's cale, I have ſearched, and the only caſe 
I can find, of a power executed by an infant is Lord Kilmurry 
v. D. Gery (generally cited for another purpoſe) which is cited 

and more particularly ſtated in Evelyn v. Evelyn, 2 Wins. 659. I 
have ſent for the decree; and it does look there, as if it was a 
power executed by an infant; but it was by virtue of a private 
act of parliament : I ſent for that act of parliament and there is an 
expreſs clauſe to make good all acts to be done by him, relating to 
the ſettlement by that act; which ſhould notwithſtanding his mino- 
rity be as valid and effectual, as if at the time of making he was of 
full age. So that this is clearly a power ariſing from an act of parlia- 
ment, and no coluur of an authority for a general power, Taking it 
therefore in general, I am of opinion, an infant cannot execute a 
ower, But next it mult be conſidered, whether any thing in this 
caſe is particularly to this purpoſe? and I think, there is. Firſt upon 
the penning of the power: ſecondly, as it is a power coupled with 
an intereſt: and upon the penning there is a ſtrong objection againſt 
her executing it during infancy ; for the teſtator, having the co- 
verture in view, has excluded that, giving her power to diſpoſe, not- 
withſtanding that ; and wonld alſo have excluded the caſe of infancy, 
had he fo intended: and then the rule is, expreſſio unius excl aſio alte- 
7145 He might not think there was any occaſion for giving her 
power during infancy, as ſhe was then about nineteen his plain view 
being to ſecure it from the huſband's power, and that be might not 
induce or cajole her to part with it. Secondly, this is a power coupled 
with intereſt, which is always confidered different from naked pow- 
ers. It was dmined. that if this execution was to operate on the 
Power cou- eftzte of the infant, it might not be good; now it is clearly ſo, 
r for ſhe had the truſt in equity for life, with the truſt of the ;ioberi- 
ferent ftom a tance in her in the mean time; which would remain in herſelf, if 
ot diſpoſed of, and deſcend to her daughter: ſo that this is directly 
a power over her own inheritance, which cannot be executed by an 


infant. 


A vill voia As to the equity of the plaintiffs from the claim of the 8000 J. Is 


as to land: 
a gu legacy: it is true it was determined in Nys v. Mordaunt, 2 Ver. 581. 


may notwith- that if lands in fee are given to one child, and to thother lands in- 
Randiog claim tailed, it is meant, they (L;ould releaſe to mach other: and the court 
a legacy. | 
has gone farther lince, to the caſe of a perſonal legacy. But till 

lam of opinion, this differs fr om all thoſe caſes; and the infant is 

| not 
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not obliged to make her election; for here the will is void. And 
when the obligation ariſes from the inſufficiency of the execution 
or invalidity of the will, there is no caſe, where the legatee is 
obliged to make an Ne for here is no will of the land. A man 
deviſes a legacy out of land to his heir at law; and the land to ano- 
ther: the will is not well executed according to the ſtatute of frauds 
for the real eſtate ; the court would not oblige the heir at law, upon 
accepting the legacy, to give up the land. This differs from Neys v. 

Mordaunt in the reaſon of the thing; there the teſtator deviſed tome 
lands, which were, and others which were not his own: and the 
court ſaid, that the deviſee ſhould ſuffer the lands to pals, as if they 
were his own: but here, whether the lands were her own or not, 

they cannot paſs by the will. Another diſtinction is, Lord Keeper 
there grounded his opinion upon the father's diſpoſing his eſtate a- 
mong his children; whereas here ſhe had but one child, and diſpoſes 
of her whole real eſtate charged with legacies to the plaintiffs, | 


As to the claim by the aſſignees of the rents and profits during Hap Soap 
the bankrupt's life, I am of opinion, he is not intitled to be tenant law or equity 
by courteſy, upon the ground of the huſband's having no ſeiſin in to intitle huſ- 
law or equity. By the father's ' will the whole legal inheritance nent by 
was veſted in the truſtees, and though ſaid to be determined in courteſy. 
Casburn v. Engliſh, that huſband may be tenant by courteſy of a 
traſt in equity; yet firſt the wife muſt have the inheritance: ſe- 
condly, there mult be a ſeiſin of the freehold during the coverture. 

That the wife had the inheritance 1s true, and there was a kind 
of ſeiſin; that is an equity; a truſt of the profits for her life: 
but here the father, whoſe eſtate it was, has made his daughter a eme 
ſole, giving her the profits during her life; but not ſubject to the 
controul of her huſband. Then what ſcifin had the huſband in 
_ equity during the covertare? and this is efſential to a tenancy by 


ark and would be directly emen to the intent of the teſtator. 


But as to the interest of the 80001. I am of opinion, the infant 
daughter is not intitled thereto ull twenty-one; The general rule _—_ 
is, that a legacy payable at a certain time does not carry intereſt, Where the 
till the time of payment comes; for intereſt is given for delay of —_— 8 
payment. If intereſt is given in mean time, the repreſentative of intereſt 10. 
the legatee {ball recover the legacy immediately ; but of not, the re- legacy before 
preſentatives ſhall not recover it, till the time when by computation ? _ 
the infant might have attained his age. The ground I go upon 
is, that in the caſes, where the court has given intereſt in the mean 
time, it has been, where intereſt has been intended by way of 
maintenance. Here the teſtatrix has made another proviſion for 
the legatee's maintenance, and not to ariſe out of the intereſt ; 
for then the argument would be ſtronger, that the legacy was 
intended to carry intereſt in the mean time: but it is given out of 


the 
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the general fund, Another thing is the contingency; which ſhews 
it was in her view, that ſhe might die before twenty-one. There 
are indeed ſeveral caſes, where the court has given intereſt; as in 
Acherly v. Vernon; but there were e particular reaſons for it, 


Next as to the aunt's perſonal eſtate a quiſtion has boon ſtarted, 
whether, if the aſſignees are intitled thereto, (the huſband gaining 
x a matrimonial right, which ſurvives to him, and cannot be affected 
by the power or appointment,) they can claim it in equity, without 
being obliged to make a proviſion for the daughter? In Jeuſon v. 
Mouljon, Mich. 16 G. 2. I was of opinion, that the aſſignees have 
been compellable to make a ſettlement for a wife, wheae the huſ- 
band had made none. But I can find no caſe, where it has been 
done for a child: I do not ſay it cannot, but there are reaſons here, 
why it ſhould not. It is a liberal diſcretion, which the court ex- 
erciſes in the caſe of a wife; and in this caſe che child is provided for, 
ſo that the court ought not to make this the firſt inſtance; for ſhe 
is intitled to the real eſtate, and to 8000 J. out of the perſonal; 
which is a great proviſion; and the court will not make a ſtretch 
in equity in the cale of a child thus provided for; and on the other 
hand fair creditors. But the 1400/. paid by the Doctor to the 
bankrupt, muſt be conſidered as paid out of the e eſtate of 


the aunt. 


Caſe 152. Beckford verſus Tobin, November 4, 1749. 


Intereſt of a «CIR James Tobin having an eſtate in South Sea and Eaſt-India 5 

. ſtock, leaſehold, and ſome ſhares in ſhips, by his will gave 
Z000l. to two truſtees, to be paid and applied in ſuch manner as 
he ſhould, by writing under hand and ſeal order and direct; ma- 
king them and two other Nele executors. 
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Aﬀlerward by a codici] he directs the truſtees to apply the 4000/7. 
to the uſes of a boy called Michael, aged five years, and then living 
; with John Tobin; and his maintenance and education to be paid 
"| | out of the intereſt of that 4000 
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This was an 11 from a decree i in 1739. 


14 For the offellant. Intereſt for this 3 ſhould. commence 
$i | from the death of the teſtator; and as to the rate, in general, where 
Bi it is out of perſonal eſtate, it ſtands as a debt on the eſtate; 
| and therefore is a debt which will bear the legal courſe of intereſt, 
1 as cven a voluntary bond will. So a conttact for any ſum with in- 
1 tereſt, means legal intereſt, and here the word intereſt is mentioned. 


1 | In ſeveral cafes bis Lord/ hip has determined, that a general legacy, 
i 3 with- 


„ 
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without mention of intereſt or any time, ſhould bear five per cent. 
and it is the conſtant rule where out of perſonal eſtate ; unleſs an 
intent ſhewn to carry leſs than the legal intereſt : but not ſo where 
out of land, as no real eſtate, commonly ſpeaking, produces more 
than four. This is the whole proviſion for an infant: and by one 
obliged by nature to provide for him, as his illegitimate ſon. The 
teſtator has given intereſt, and the court will conſtrue it legal in- 
tereſt; which takes it out of the diſcretion of the court, as much 
as if the teſtator had given legal intereſt. No lacheſs can be im- 
puted, a8 be was an infant at the time of the degree, 


For the reſduary 3 There is no direction in the will to pay 
the intereſt from tlie death of the teſtator, nor any thing to take it 
out of the common caſe of a legacy's not being payable till one year 
after; the preſumption in favour of a legitimate child not holding 
in the caſe of one who is a mere ſtranger having a legacy. The 
time of making the will in 1732 is material ; for from thence 


to the time of the decree no more than four could be got: till the 


exigency of the government upon the war with Spain raiſed the 
value of money; and then the court, where out of perſonal eſtate, 
gave five; becauſe the value of money was five in government ſe- 
curities. There are alſo particular circumſtances to diſtinguiſh this 
legacy, and to give but four per cent. although five ſhould be given 
for the other ' legacies in the will. The truſtees actually have the 
money in their own hands: if then they do not place it out, as they 
ought, the court will make them pay that intereſt, Which could 
have been got, if placed out; beyond which they cannot be 
charged. The court does not ſopply in favour of natural children 
by the fame rules as for legitimate children; ſuch as the defect of 
ſurrender, and the mother's covenant to ſtand ſeiſed to the uſe of 
her natural child is void; there being no blood. It cannot be re- 
duced to a certain rule here, what intereſt ſhall'be given for a legacy, 
no more than at law what damages a jury ſhall give: wherever the 
thing exceeds the demand for it, the price is lowered. So in mo- 


_ ney as well as other commodities. Exigencies will vary the rate of 


-Intereſt ; and there are ſeveral caſes where four has been given, 
though out of a perſonal fund. The beſt rule to go by is, what 
intereſt could in general could be at that time: and there was no 
fund then, upon which five could be got. Land or government 


ſecurities were the only two things, upon which the truſtees could 
fairly lay it out: unleſs perhaps by ſmall ſums to tradeſmen ; upon 


which if any failure, the court would make them ſuffer. The 


Infant alſo acquieſced under an order without complaining that he 


had a lower rate of intereſt than he ought, 


Wi. .. 4k 5 Loxp 
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Where inte- 


reſt is to com · 


mence from 
the death of 
teſtator, and 
not from the 
end of a year 
aſter. 


CASES Argued and Determined 


Lord CHANCELLOR, 


As to the firſt queſtion, I am of opinion, that in this particu- 
lar caſe there ought to be intereſt from the death of the teſtator, and 
not only from the end of one year after, The rule is true, that the 
intereſt of a general legacy, for which no time is appointed, is from 
the end of one year ; which is ſtrengthened by the ſtatute of diſtribu- 


tion giving one year in the caſe of inteſtacy to diſtribute ; the ſame 


reaſon holding where there is a will and executors: yet that rule was 
not founded upon that ſtatute ; being a rule of this court before ; who 
took it from the eccigſiaſtical court, which gave the executor a year 
to get in the eſtate, and pay the legacy, before he ſhould be compel- 
led to give an account, &c. And as this court has a concurrent juriſ- 
dition in the caſe of legacies, it has followed that rule, that there 
might be no variance in the rule of juſtice, and allowed that timeof a 
year, where no certain time was mentioned. Yet there are exceptions 
thereto; one of which is the caſe of a legacy by a father or mother 
to a legitimate child, whether by way of portion or not, If it is 


given generally, the court will give intereſt from the death to create 


a proviſion for its maintenance ; ; and if payable at a certain age, 
and the child not otherwiſe provided for, the court will give intereſt 


in the mean time before that age. But the court has not extended 


this to a natural child for two reaſons : firſt from the rule of law 
conſidering a natural child as no relation; having indeed no civil 
blood. Secondly, that it 1s not fit for a court of juſtice to give the 
ſame countenance to ſuch children as in the caſe of legitimate chil- 
dren: and to diſcountenance practices of that kind, the court has taken 


them to be out of all ſuch proviſions, as the ſupplying defect of 


ſurrender for them, &c. But the ground of the preſent caſe is 


from the words of the will and codicil: although nothing particular 


can be inferred from the penning of that clauſe in the will, unleſs 
as it takes in the act he did afterward : otherwiſe there is no pre- 


tence that it ſhould carry intereſt before the end of the year. But 


in the conſtruction of the legacy, the court muſt take in the codi- 
cil, which muſt make part of, and have the ſame effect as if it had 
been in the will ; and then it amounts td a legacy in truſt: the truſt 
explains the intent, governs and directs every thing relative, and con- 
ſequently the time of payment. As where the truſt imports a fee, it 
it ſhall be ſo conſtrued ; although the words of the deviſe would not 
carry it. Then conſider what direction this codicil leaves as to the 
time of payment. No particular time for the commencement of 
the maintenance and education; which muſt be meant continuing 
throughout; and during that whole time, the 4000 J. muſt carry 
ſome intereſt. The court has faid, that intereſt ſhall follow the 
principal, asithe ſhadow the body, and that i in the caſe of collateral 


relations: as in n Vernon v. Acherley, it carried intereſt before the 


1 | time 
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time of payment came; although the teſtator directed payment at 
the time of marriage: and great ſtreſs was laid on a caſe in Lord 
Nettingham's time, where there was: an indication of ſeparating it 
from the bulk of the eſtate : but there is ſomething deciſive here; 
that unleſs the court makes this conſtruction, this child, if he died 
within the year, would have no maintenance: then no one could 
expend any thing thereout for him , and whoever had maintained 
him would have loſt his money. 


As to the next queſtion ; in general the court exerciſes as large a Where the 
diſcretion as to the rate of intereſt upon legacies, where intereſt is court will 
r 3 . p . „ „give leis than 
not particularly given, as in any caſe ; and difficult to reduce it to che legal n- 
a certain rule. I do not know, that, where the teſtator has ſaid in- tereſt for a 
tereſt, the court has held itſelf ſo bound, as inſiſted upon for the lese char- 
appellant, to give the legal intereſt: but ſuppoſing for argument nal eite; 
ſake it is ſo: the teſtator has taken for granted, the 4000 / will 2+ where the 
carry intereſt. It is to be conſidered as taken out of the bulk 5 — 
the eſtate, to be placed out by the truſtees, in whoſe hands the fauch, and an 
codicil has conſidered it diſtint from the other two executors. intencion to 
There cannot be a ftronger implication, than that his intent feht af he 
was ſuch, and their duty was to have placed it at intereſt as eſtate. 
ſoon as poſſible, and thereout his maintenance was to come; which 
was his view: and no direction of that kind mentioned ſo as to 
confine the court to legal intereſt. Then what diſcretion is to be 
uſed? The general rule has been between intereſt of legacies char- 
ed on land, and on perſonal eſtate; and where nothing more, the 
court has ſaid, that land never produces profit equal to the intereſt 
of money, and will follow the courſe of things, and give intereſt, 
vhere charged on land, one per cent. lower that the legal intereſt. 
So it was when the legal intereſt was at ſix; but in general where 
a legacy is out of perſonal eſtate, the court gives five, and unleſs 
that is taken to be a fort of rule, there will be no diſtinction be- 
tween them. I agree, that notwithſtanding this, after the great 
fall of the value of money and rate of intereſt, in many caſes, 
where the court was to give intereſt by diſcretion, four only was 
given, when upon perſonal eſtate, as I believe, Sir Foſeph Jetyl 
did: yet the court laid hold on ſome particular reaſon (although 
perhaps not in every caſe,) generally on ſome inquiry upon what kind 
of fund or ſecurity the teſtator's eſtate is placed out: and in ſome 
caſes ſent it to the maſter to inquire, and, where they found it did 
not produce more than four, directed but four; there being then 
no certain rule, I will not vary this decree, as to the rate of in- 
tereſt. It is true the appellant was an infant at the time of the 
decree, and not precluded by the order made; yet his making no 
complaint is a kind of waiver. It now comes before me on the 
general report of the maſter ; and it appears, on what kind of 
funds the eſtate ſtood out; which, I believe, computing round, did 


not make quite four; the dividends on the ſhares of ſhips be- 
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* 


ing merely contingent. But there is another reaſon for not varying 


— 


Caſe 1 53. 


Marſhalling 
aſſets, by let- 
ting ſimple 
contract cre- 
ditor come in 
place of a 
ſpecialty cre 
ditor, can only 
be where the 


ſpecialty cre- 


the decree, from the intention of ſeparating this from the-bulk ; 
which if the truſtees had then done, and placed out, it could not have 
produced more than four ; which is a good rule to go by. 


But as as to the time of commencement, the decree ſhould be- 
varied, | N 5 e 


Lacam verſus Mertins, WV overber 8, 1 749. 


MIR: Hay in the life of her huſband levied a fine of her eſtate, 
making it ſubject to a debt of 2000/. which had been con- 
tracted by her huſband. After his death ſhe borrows a further ſum 
of 4 ol. and by an indorſement agrees, her eſtate ſo pledged ſhould 
ſtand pledged with this 400 J. and not to be redeemed without pay- 
ment of all theſe ſums. | | | 5 . 


dirot had a re- The queſtion now was, after the maſter's report, how far ſimple 


medy againſt 
the real and 
perſonal aſſets 
of the debtor 
. deceaſed 
whoſe aſſets 


are in queſtion. 


contract contractors were intitled to come upon her real eſtate, in the 
place of ſpecialty creditors? _ 8 8 


Log Dp CHANCELLOR. 


The rule of the court, as to marſhalling aſſets, and directing 


ſimple contract creditors, to ſtand in the place of ſpecialty creditors 


pro tanto to receive ſatisfaction, is a very juſt and beneficial rule, 
and ought to be adhered to; and the court leans and endeavours 
to bring creditors within that rule, and extends it, that all the 


creditors may receive ſatisfaction. Vet it muſt be as between the 
real and perſonal aſſets of a perſon: deceaſed ; for the court has no 


right to marſhal the aſſets of a perſon alive; it not being ſubject to 
ſuch a juriſdiction of equity till the death. Nor can the court ex- 
tend this relief to creditors further than the nature of the contract 
will ſupport it; therefore it muſt be a ſpecialty creditor of the per- 
ſon, whoſe aſſets are in queſtion; ſuch as might have remedy 
againſt both real and perſonal, or either, of the debtor deceaſed : 
it not being every ſpecialty creditor, in whoſe place the fimple con- 
tract creditors can come to affect the real aſſets, viz. where the 
ſpecialty creditor himſelf cannot affect the aſſets, as where the heirs 


are not bound; and ſuch it is here; heirs not being bound in 
the covenant. 171 


Nor to apply theſe general rules to the debts in queſtion: for 


ſuch debts, upon which there might be remedy againſt her in her 


life, or againſt her repreſentative after her death, the ſimple con- 
tract creditors are intitled to receive ſatisfaction pro tanto; and there- 


in the Time of Lord Chancellor Hazpwicks. 


fore for the 4007. as being a ſpecialty debt upon her own bond after 
the huſband's death, ſatisfied out of her perſonal aſſets: but not as to 
the 2000/7, which there is no ground to make her perſonal debt, or 


any debt of her's. It was originally her huſband's; nor could ſhe then 


make herſelf liable by contract. There is no covenant for her pay- 


ment of the money; nor is there ſuch a covenant, upon which any 


remedy could be againſt her perſonal eſtate, unleſs ſhe had been guilty 
of a breach; all the covenant being, that the eſtate ſhould and 
charged. This covenantee therefore could not have brought an 

action or other remedy againſt her or her repreſentative, becauſe no 
breach. Then there is no body, in whoſe place to come pro tanto; 
and this is a caſe, for which the court never would ſtrain, however 


liberal they are in ſoch caſes in the conſtruction for creditors; for it is 


material in this caſe, that it is the huſband's debt; and the intent was 
not to change the nature of it, and to make it her debt, for it is only 
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recited in the deed; and the recital of a debt under hand and ſeal, has Recital of « 


been held to be no ſpecialty debt, although recited in a deed; for it 
muſt ſtand on its own force: and: to I have known it deten 0 by 


Sir Jef eph 7ekyl. 
8 Beard verſus Travers, Ae 9, 1749. 


N petition relating to the appointing a guardian to Mits 
Herbert, 


Lokp CHANCELLOR, 


Any one, as Amicus Cari t may make application for and in the 
behalf of an infant, though no relation; as is often done. 


In caſes relating. to clandeſtine marriages hearſay evidence and 
declarations are no defective proof: but has weight with the court; 
eſpecially when uncontradicted by any thing on the other fide. 


I.n the preſent caſe fach order ſhall be made, as was made in Barry 

v. Smith, and in Lord Raymond's caſe, by Lord Talbot; that this lady 
be not W d without leave of the court; and that neither Lord 
fm „or his ſon, have any acceſs to her by letter or otherwiſe. 


Vor. I. „ L - Johnſon 


debt in a deed 
under hand 
and ſeal, no 


ſpecialty deed. 


Caſe 1 54. 
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Caſe 155. Johnſon ver/us Smith, November 10, 17 49. 


+; al 1x 84 eee JOHNSON having only: a natural daughter, who 


oe eel kis lived with him, and whom he maintained and educated, ex- 


ſecurities to a preſſing great love and affection for her; in 1736, having then a 


naturaldaugh- real eſtate (the annual value of which did not appear) and alſo a 
rer, but aſter- 


wards treats 
them as his in conſideration of love, good will, and affection, executed an aſ- 


own, dot hav- ſignment, or (as it was commonly called) deed of gift to her, then 


ing delivered 8 
dent to Of the age of nineteen, of all his mortgages, bonds, bills, and other 


her: he after- ſums he had at intereſt, to hold to her, her heirs, executors, and fo 


. wards executes forth, from thencefobrh to her and their proper iſe for ever; «Ka; 1 


and delivers to 


her a bond for have abſolutely, and of my own accord, ſet and put in further 


ioooo i. pay- teſtimony.” 


able in three 


months after 
his death: and He afterward tleated theſe ſecurities as continuing his own; 


deviſes to her 
Mis real abate changing ſeveral, calling 1 in, and placing out on new ſecurities, with- 


provided ſhe Out her conſent, 


marries A. and 


12 In 1742, about ſix months before he died, he executed a bond to 


to her, making her, with condition that if he, bis heirs, executors, adminiſtrators or 


her executrix. = 
"Who refutes an aſſigns ſhould pay to her, her deins, Sc. 10,0001, withia three months 


marry 4, and next after his death, om the obligation to be void. This was exe- 


ſhall not have cuted and delivered to her, 
both the bene- 
fit of the deed 


and the bond, He afterward made his will; deviſing his real eſtate to her and 
but has an e- her heirs, ſo as ſhe intermarried with William Fohnſon; but if ſhe 


* refuſed to marry him, he gave this real eſtate to MWelliam Johnſon 


and his heirs, making her executiix, and giving her all his perſonal 


eſtate, under the deſcription of all $o0es; chattels, debts and perſonal 


eſtate. | 


She Sos to marry William Jolnſen, forfeited the real eſtate to 


him; and he dying deviſed the eſtate to his father; who brought 


this bill againſt her, having married Sir Edward Smith, to have the 


perſonal eſtate of Yoſeph Fohbnſon applied in exoneration of his real, 
and particularly toward ſatisfaction of che 10,000/, claimed by her on 


the bond. 


Which brought: a 1 before the court, . the defen- 


dant was intitled to the benefit of the eſſignment by the deed poll, 


and alſo to the bond? It being argued fot the plaintiff, that both ſhould 
not ſubſiſt; for the court leans againſt double poruens, even in the 


Caſe of legitimate children, 


For 


perſon «| eſtate, conſiſting in ſecurities chiefly, to the value of 7000. | 


L e 
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For defendant, The queſtion is, whether the plaintiff is intitled 
to ſet aſide this deed in a court of equity? Conſider it in two views. 
Firſt, whether this is a good aſſignment independent of the bond? 
| although as to creditors it is merely voluntary: yet the deviſee | 
- or grantee of the real eſtate cannot impeach, or come into | | 
| | equity to prevent a recovery upon it. Though the father had acceſs | 
to theſe ſecurities afterward, ſhe had the cuſtody of them; and the | 
keeping the key is evidence of the poſſeſſion, actual proof of the 
| | delivery to her is not to be expected; and if ſhe had poſſeſſion be- 
fore, that excuſes delivery. Something paſſed by this aſſignment; 
for though by grant of bonds and ſecurities, the debts do not pals, 
the paper, wax, Sc. does. 1 It. 32. B. Next to conſider, 
whether the bond is a ſatisfaction of what was given before? It is 
his own deliberate aft; and had he ſo intended at the time of the 
execution of the bond, he would have ſaid fo, or cancelled the 
aſſignment. The doctrine of ſatisfaction has been declared to have 
gone farther, than if it was res integra, in the conſtruing a gift to 
be a ſatisfaction of a precedent debt, But a ſubſequent debt was 
never held a ſatisfaction of a prior gift, nor can one gift be a ſatiſ- 
faction of another; nor a legacy a ſatisfaction of a prior gift: al- 
though a gift in the life of the party has been held a fatisfac- 
tion of a legacy, This is a queſtion between one gift and ano- 
ther; and there is no inſtance of curbing the teſtator's bounty. 
The principle of the court in caſes of ſatisfaction depends on two 
rules; that it muſt appear to be the intent of the donor, and that 
it ſhould be ſomething of the ſame kind. In the caſes of double 
portions, there is a competition between perſons in the ſame relation, 
as between children; and therefore a double portion might injure 
the reſt, But the plaintiff's title is by forfeiture, and ariſes from a 
condition in reſtraint of marriage, which the court will never fa- 
vour; and the deeds themſelves import diſtinct bounties, Caſes ap- 
plicable are 2 Ver. 258. 1 C. R. 199, and Oliver Brigham, or 
Brighouſe at the Rolls Decem, 1732, and Sudal v. Fekyl, on the will 
of Sir Foſeph Fekyl, where a gift in the lifetime and a proviſion at 
the death were both decreed to the party, 


— — 


——— 


* 
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= 
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| | Lord CHANCELLOR, 


The general queſtion is not, what is contended on the part of 
the defendant, whether the plaintiff is intitled in a court of equity 
to ſet aſide this deed of aſſignment; for that is a different conſi- 
deration; but whether the defendant is intitled to both or confined 

to one; although ſhe may have an election? The intent of Foſepb 
Fohnſon, who made both theſe proviſions, is very material, and 
1 ought to turn the ſcale of any doubt; both parties being equally 
„ volunteers. Two queſtions ariſe in this caſe: Firſt, what was 
i the intent or effect of the aſſignment, as it ſtood originally, apd 
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to the time of the execution of the bond? Next, whether any al- 7 N 
teration has been made thereby, and whether the bond is to be con- | 
ſidered as accuinulated to the deed poll, or to be ſubſtituted in its 

place ? 3 | | 


As to the firſt, I am of opinion, that notwithſtanding the ſtrong 
words of it, it was not his intention to give his whole perſonal eſtate 
to the defendant in his life, but a kind of gift mortis cauſa, and to 
take place only at the time of his death. I think that all the cir- 
cumftances of this cauſe are not before the court; not indeed by the 
default of the parties in a tranſaction of this kind between a father 
and his natural daughter, But it appears from the words of the deed 
itſelf, following the ſtrong expreſſions which gave her an immediate 
property. They are very dark words, yet mean ſomething. One 
would ſuſpe& he had made a will at that time; for ſomething he 
had done, to create a farther teſtimony of his intent ; but as it does 
not appear what, or whether he had made any will before his laſt, 
it muſt be laid out of the caſe. The acts which he did, ſpeak 
ſtrongly for the conſtruction I make. It does not appear, this 
deed was ever delivered to the defendant, but was put by the teſta- 
tor among his own writings; and the evidence on the part of the 
defendant proves not, that the cuſtody of it was given to her to 
make uſe of it as ſhe pleaſed; and ſeveral acts of his ſpeak the 
contrary, From the nature of the deed alſo, and his circumſtan- 
ces at the time, it is not to be preſumed, he would aſſign to a na- 
tural daughter, then living with him, not of age, for whom no 
match had been propoſed, or immediate proviſion wanting, his 
whole perſonal eſtate; and veſt the immediate property of it in 
her, out of his own power; which is incredible: his intent ap- 
pearing to be to keep this deed in his own power, to make a pro- 


viſion for her, which ſhe ſhould have the benefit of after his death. 9 | 


As to the next conſideration. I am of opinion, the defendant is 
not intitled to both; and that the bond was not intended as accu- 
mulated, but as making a different proviſion for her, of which ſhe 

will have an election. And notwithſtanding the ſtrong declarations 
of his affection for her, and intent to leave her all, it amounts to 
little; for the teſtator plainly intended /#5 modo ſhe ſhould have all. 
Although ſhe is not to be blamed for not complying, as ſhe might 
have her reaſons for it; yet ſtill it contradicts his intention, which 
was, that the eſtate ſhould go in his name: and very probably at the 
time of giving this bond, he had the making the will in view: 
but in all events he would make her a fortune of 10,000/. which 
was very ample. The court would not make the conſtruction con- 
tended for by the defendant in caſe of a legitimate child; for which 
there are very ſtrong caſes ; as Thomas v. Keymis, 2 Ver. and Upton 
Cal. Tal. 71. v. Prince by Lord Talbot; where it was held, there Mr * 
FT | b | uble 
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double portion, although a ſtrong caſe for it: much leſs then for 
a natural child. The caſes mentioned do not come up to this. It 
is faid, the rule of double portions holds only among children 
themſelves, and not among collaterals or ſtrangers: but there are 
no caſes relating to double portions, where that diſtinction is made, 
nor any reaſon for it, as it is a queſtion of intent: nothing of that 
kind is relied upon in 2 Ver. 258. In Thomas v. Keyms the rule 
Vas the ſame; though the eſtate might have gone over to collateral 
relations: the intention therefore was to ſubſtitute one in place of 
the other, which he had always kept in his own power and cuſ- 
tody ; and which, if in his life the defendant had brought a bill, the 
court would not have decreed to her. He meant in all events to 
ſecure 10,0001, and ſo far as the perſonal eſtate is deficient thereto, 
the real ſhould make it up: but the defendant is not intitled to both, 
but to have her election. 


Henkle verſas Royal Exchange Aſſurance Company, Caſe 156. 
MM 14, L760: | 


TE plaintiff inſured a ſhip at and from London to Offend, Policy of in- 
7 from thence to Rotterdam, from thence to the Canaries, war- ſurance. 
ranted an Offend ſhip: which ſhip was afterward taken, 


The bill was brought tv have the policy rectified; for that the Bill to reQify 
intention of the parties was miſtaken therein; which was that the 2 
warranty ſhould not have been ſo general, v/z. ſhould take place miſſed, there 
from Offend only, not from London: and though courts of law will not being evi- 
in the caſes of policies by the uſage of merchants admit parol evi- e, 
dence, yet not ſo as to rectify a miſtake on parol evidence, as this 
court will: as by his Lerdſbip in the cafe of King-ſtreet St. Marga- 
rets, and in Motteux v. London Afſurance Company, December 1739, 
where the queſtion was, whether the ſhip was to be inſured in port, 
or in the voyage to London, having been Joſt in port? The evi- 
dence here was the depoſition of Kune, who tranſacted on the part 
of the company, that the plaintiff applied to him to inſure the ſhip; 
and that he believed that the plaintiff told him, ſhe was or had 
been an Engliſh ſhip, and might ſay ſomething concerning the 
manner or intent of making her an Ofend ſhip; but that his an- 
ſwer was, that he would not enter into the manner, but that if the 
plaintiff would warrant her to be an Oſtend ſhip, he would inſure : 
and that on theſe terms and no other the agreement was made. 
There was the evidence of another perſon, who varied from Knox : 
but it was faid, the circumſtances ſpoke ſtronger than any evidence, 
that the intent was, that ſhe ſhould be an Offend ſhip at the time 
of leaving Offend, the being then in London, and could not be 
SQLs ---- 4 M | All 
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an Oſtend ſhip, without going to Oftend ; for which proof was read, 
that it was neceſſary ſhe ſhould be regiſtered. Such was the i imagi- 
nation of the parties; and it is abſurd to ſuppoſe, the plaintiff would 
warrant her to be ſo, when he knew ſhe was not; although in ge- N 
neral, inſurances are proper to be tried at law, yet not always ſo; 
this court ſending to law under particular directions. The plaintiff's 5 
equity is, that this policy, which at law muſt ſtand on its o. 
a foundation, is not agreeable to the intent of the parties; and a miſ—- 
take is a profeſt head of equity; which cannot be proved but by 
the perſons contracting: nor can the plaintiff make uſe of his ma- 
terial evidence at law. That this court will interpoſe in ſuch caſes, 
appears from Callaway v. Ward, 1728, which was a bill againſt the 
inſurers of the Sun-fire Office ; where the plaintiff had the leaſe of 
a houſe inſured ; and before its expiration entered into an agreement 
for a new leaſe : but before execution, though after expiration of 
the leaſe, the houſe was burned : upon application for payment, as 
within the policy, on the foot of this parol agreement, the office 
denied it; for that at the time of burning it was not the plaintiff's 
| houſe: Lord King determined for the plaintiff, upon the ground of 
conſidering that as done which ought to be done: yet that was as 
little favourable for the interpoſition of the court as could be, and the 
Houſe of Lords was of the ſame opinion As to the objection, that 
this is an illegal trade, and therefore the plaintiff, party to an illicit 
contract, is not intitled to recover; that argument cannot lie in the 
mouth of the defendants, who were acquainted with it, and ought 7 
to pay the loſs, This, though a trading to an enemy's port in time = 
of war, is not an illicit correſpondence; the cafe of D'Oizphant v. 
[South Sea Company, and the caſe of Sir Robert Nightingale, anſwer- 
ing that objection. And though the law prohibits the importation 
of enemy's goods, it prohibits not the carrying the * of this 
country, unleſs proviſions to enemies. 


Lonp Snanerbron. 


No doubt, but this court has juriſdiaion to cliews in reſpect of 
a plain miſtake in contracts in writing as well as againſt frauds in 
conttacts: ſo that if reduced into writing contrary to intent of the 
parties, on ,proper proof that would be rectified. But the plaintiff 
comes to do this in the harſheſt caſe that can happen: of a policy, 
after the event and loſs happened, to vary the contract ſo as to 
turn the loſs on that inſurer, who otherwiſe, it is admitted, cannot 
be charged: however if the caſe is ſo ſtrong as to require ity the 
court ought to do it. 


The firſt queſtion i is, whether it ſufficiently appears to ahi court, 
that this policy, which is a contract in writing, has been framed 
roy 
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contrary to the intent and real agreement? Secondly, ſuppoſing 
it ſo, whether this is ſuch a caſe, under the circumſtances of it 
and nature of the trade, as that the court ought to interpoſe and 
relieve. | 5 


As to the firſt, it is certain, that to come at that there ought to 
be the ſtrongeſt proof poſſible; for the agreement is twice reduced 
into writing in the ſame words, and muſt have the fame conſtruc- 
tion: and yet the plaintiff ſeeks, contrary to both theſe, to vary 
them; and that in a caſe where the witneſſes on the part of the 
plaintiff vary from each other. The fingle depoſition, upon which it 
depends is very uncertain ; and imports, that they relied on the 

plaintiff's warranty; leaving the tranſaction, either precedent or 
ſubſequent, relating to the manner of making her an Oflend ſhip, to 
himſelf. Then as to the circumſtances, during the whole voyage 
ſhe certainly was to be an Offend ſhip: and if the intent of the par- 
ties was, as the plaintiff ſays, there ſhould be ſome proof of that. The 
witneſſes. do not ſay it was neceſſary the ſhip ſhould go to Offend, 
but that ſhe ſhould be regiſtered ; if ſhe was not an Oftend ſhip at 
the failing from London, ſhe might be taken by an Engliſb ptivateer, 
becauſe the end of her voyage was an enemy's port; and the cuſ- 
tom- houſe books not concluſive to the:captors ; who may ſhew that 
:the voyage was to the Canaries, notwithſtanding a different entry 
there. The -plaintiff 's miſtaking the law of O/tend will not be a 
ground to vary the agreement; for if the other fide knew of it, it 
is nothing to them, nor turns the loſs on them: and there is no co- 
lour, that they knew of it, or even that the plaintiff thought it was 
ſo. But in what caſe on this uncertain preof am I to turn the 
| Joſs on the defendant? in a caſe wherein they would have no con- 
ſideration, as the premium might be recovered againſt them; for it 
is laid down, that if the ſhip was never brought within the terms of 
the inſurance, ſo that the inſurer never runs any riſk, the premium 
muſt be returned in an action by the aſſured: in which caſe the aſ- 
ſured never would have brought a bill to rectify, but would have 
taken it on the foot of the policy. 2 


Another point has been argued, which I will ſpeak to, although Fquity re- 

I ſhall not go on it in my determination. It is certainly a generallieves againit 
rule, that a plaintiff muſt come into equity with clean hands; ad e 
ſeveral caſes at common law and in equity have gone upon this, cit, contract. 
that if the contract relates to an illicit ſub ect, the court will not ſo 
encourage the action as to give a remedy. Therefore on an action 

to recover back money taken by way of bribe to a cuſtom-houſe 

officer, or on a corrupt agreement, the court ſays, it will not lie, 

as the plaintiff was a party thereto : nor is it any anſwer, that the 
defendant knew of this illegality ; for that anſwer would ſerve in 
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all thoſe caſes; and therefore the court will ſtand indifferent. But 
one exception occurs in theſe caſes, and in which equity differs 
from the common law ; for generally the rule is the ſame, only 


equity adheres a little ſtricter to it: and that is the caſe of uſury, in 


which equity ſuffers the party to the illicit contract to have relief. 


But that depends on a diſtinct reaſon: that whoever brings a bill in 
the caſe of v/ury, muſt ſubmit to pay principal and intereſt due, on 
which the courts lays hold and will relieve; with this farther reaſon, 


that this court conſiders uſurious contracts in ſomewhat a din rent 


light from what the law does; which conſiders them upon the 


foot of the ſtatutes: but this court as a fraud and advantage taken 


on neceſſitous perſons. Now to apply this. I am not ſatisfied 
with the anſwer given to the objection of its being illicit, ariſing 
from the caſe of the South Sea Company, for that was not a trading 
contrary to the law of this country, but contrary to the agreement 
with the company; which is different from a contract contrary to 


the general law of this country, whether ſtatute, common, or 


maritime law. So of Sir Robert Nightingale's caſe ; which was but 
a plea in the Exchequer, and but the private right of the company ; 
being contrary only to their ſtatutes, not to the general law of the 
land; for in ſuch caſes no remedy could be in law or equity. No 
determination has been, that inſurance on enemies ſhips during the 
war is unlawful : it might be going too far to ſay, all trading with 
enemies is unlawful; for that general doctrine would go a great 
way, even where only Engliſb goods exported, and none of the 
enemies imported, which may he very beneficial. I do not go 
on a foundation of that kind; and there have been ſeveral inſurances 
of this ſort during the war, which a determination upon that point 


might hurt. To ſay no remedy could be in law or equity, it muſt 
be very clearly ſo, and not by any ſtrain. As to the caſe of inſu- 


rance on wool tranſported to France, I never doubted, but that 
was an unlawful contract; and therefore if a caſe came before me, 


when I was Chief Juſlice, both ſides knowing it, and a ſeiſure for 
khat by the cuſtom- houſe officer, I ene have held it an illicit in- 


ſurance and contract. 


But upon the firſt point there 3 is no evidence to vary the contract, 
from the written words: therefore the bill muſt be diſmiſſed; but 
whout coſts, for it appears to be a loſs 85 a capture no: within 55 
intent of the parties. | 


Caſe 157. Durour verſa Motteux, Weventer 21, 1740. 


| Mortmain, T HY MOTTEUX in 1745 made Bis will, giving all 


his real eſtate to truſtees, to ſell and diſpoſe of the whole, with 
his 1 Wa, for He of His nk, N and . 
ance 


+ 
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dance of his will; he gave ſeveral legacies, and among the reſt Deviſe of mo- 
1200 J. or thereabout, whereof part was to be laid out in the pur-2*7 ,9 be laid 
chaſe of freehold lands for ſome charitable uſes, part of which were for an annuity 
confeſſcdly within the late Mortmain act. The remainder of the faid i phos 1a 
lands were to be a fund for a perpetual annuity of 10/. per ann. to a a eee 
miniſter, to preach a ſermon once a year to his memory, to keep mon and keep 
his tomb- ſtone in repair, and the inſcription thereon and upon the rg 
ſtone againit the wall, reciting the gift, legible, of which the mi- tion in repair, 
niſter was then to make oath; and 2 J. per ann. to the clerk, and and to a cor- 
2 poration for 
21. more to the ſexton for ever; with 4/. per ann. to the mayor ſeeping ac- 
and corporation of St. Albans for managing and keeping account count thereof; 
thereof: and that the truſtees ſhould place out all the reſidue of his 2 Charitable 
Tn | 3 py uſe, and void 
eſtate and intereſt thereon upon ſecurities and divide among ſeveral by the ſtatute. 


perſons. 


It was inſiſted, that though the deviſe of the rents of the land 
to be purchaſed with the 1200 J. was ſo far void by the ſtatute, as 
they were to be applied to charitable uſes, yet that made not the 
application of the remainder thereof void, which did not come 
within that deſcription; ſuch as the uſes intended to honour his 
memory, and as a benefaction to the corporation; which, being 
private and perſonal gifts, come not within the reaſon of charitable 
uſes, though given to poor perſons. If it was copyhold, the court 
would not interpoſe to ſupply a want of ſurrender; nor would it be 
an appointment within the ſtatute of Elizabeth: lands may be deviſed 
now to a corporation (as to the City of London) in the ſame manner 
as before the ſtatute; for the giving lands to a corporation for their 
own benefit barely as an aggregate body is not a charitable 
uſe, unleſs the particular purpoſe, for which it is given, makes 
at ſo. | Er | | 


 Lorp CHANCELLOR. 


If I ſhould not call this a charitable uſe, it would be a ſtrange vide Arne 
conſtruction of this act of parliament, and would eſtabliſh all the Gereral v. 
vanity of ſuch diſpoſitions. The miſchief, which the legiſlature 3 
had in view, (as appears from the recital, which is agreeable to 
the title) was to reſtrain the diſpoſition of lands, whereby they be- 
came unalienable. The chief occaſion introducing that miſchief 
Was, gifts to charitable uſes by men in their laſt moments, when 
they were under the greateſt temptation to give them ſo; upon 
which circumſtance the legiſlature laid hold to prohibit ſuch diſpo- 
ditions. , As to this: it might be a queſtion, whether not void for 
uncertainty, from the words or thereabout. But it is admitted to 
be contrary to this act, provided it comes within the deſcription of 
charitable uſes, and part of the diſpoſition is objected not to be ſo, 
The charitable uſes are the beſt part of the diſpoſition; and it 
Vol. I. 4 N would 
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would be very unfortunate, if that part, which is really good, 
were it not for the above mentioned inconvenience, ſhould be ſet 
aſide as void; and at the ſame time it ſhould happen, that the 
worſt, ſuch as tends only to perpetuate the vanity of the teſtator, 
ſhould be eſtabliſhed. This perpetual annuity to the miniſter is a 
Charitable uſe; which is not prevented by the addition of the an- 
nual ſermon. So are the other two annuities ; and the reſt is not 
only a vain concomitant of the charitable bequeſt, but a circum- 
ſtance. attending the general execution thereof; and if this con- 
ſtruction were not made, it might clude the act of parliament; for 

- the reward for doing theſe offices might be as great as the teſtator 
pleaſed, So the gift to the corporation is a reward for their ſervice, 
and but a circumſtance attending the charitable bequeſt: and though 
the keeping the accounts is not void, yet if the charity, on which 
it was to attend, is void, it muſt be ſo too. | 


The whole of his 12000. therefore being a void deviſe, the 
queſtion was, whether it ſhould go to the heir at law, for which 
was Cited 3 ; Wms. 20, or to the reliduary W 


LoRD ko: 


Reſiduary It is not neceſſary to enter into the queſtion of a deviſe of land, 
bequeſt of being void originally or becoming fo by dying in the life of the 
ee url teſtator, where in the ſame will there has been a deviſe of the 
every thing reſidue; in which cafes there has been a difference of opinion, 


hn le⸗ whether it ſhould go to the heir at law or reſiduary deviſee? I be- 


gacy, or one 


lapfing by the lieve, the laſt determination has been for the heir at law, But that 
dying in teſ- js different, and has been on the conſideration of a cafe, that a man 
was aka having land could not deviſe a right accruing afterward to him re- 
lating to real eſtate: but that is not the caſe of perſonal eſtate, 

which may be diſpoſed of, though accruing afterward to him, or 
thoſe in repreſentation of him, being ambulatory. And in 4his 
caſe I am of opinion, the money, that ſhould ariſe by ſale of this 

real eſtate, is turned into perſonal by the teſtator, and ſo intended 
it plainly appearing that by the defctiption of all bis perſonal eſlate 
he meant to include the whole in the reſidue: ſo that it is to be con- 
ſidered now as perſonal. For ſeveral caſes in which this court has 
determined land, directed to be converted into money, are to be ſo 
conſidered, & e contra. Then it comes to this; a will is made, 
in which ſeveral legacies, and the reſidue of the perſonal eſtate are 
given away; one of the perſonal legacies is void by law: the court 
cannot ſay for that reaſon, contrary to the expreſs will, that he in- 
tznded to die inteſtate; for giving the reſidue over includes every 
thing, let it fa.l in by reaſon of that legacy's being void, or 8 

* dying 1 in the life of the teſtator. 
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Maſcal ver/us Maſcal, \Vovember 22, 1749. Caſe 158, 
Baron Clarke in the abſence of Lord Chancellor. 


fOHN MASCAL agreed to ſettle 10/. per ann. on his in- He agen 66 | 
tended wife, but finding himſelf ill, made his will and leſt her per ann. on in- 
1001. per ann, but recovering, the marriage was ſoon after bad, fg pag: ; 


and the ſettlement carried iato execution, | devices 4007 
per ann, to 
her; recover- 


After his death fie Sftdined for 2001 againſt the deviſee of the 2 


eſtate; who brought this bill to oblige her to take but 100 J. fer ann. her, and the 
ſettlement is 


carried into 
For plaintiff it was inſiſted, chat this court commonly leans ccution: the 


againſt double ſatisfaction. The teſtator intended only 100 J. rent can take but 

Charge for the defendant: and its being by two different inſtru- 2 no 

ments ariſes only from change of circumſtances : and fer this parol gence admit- 

evidence was offered; the reading which was objected to. ted to prove 
. We TY the intent. 

Baron Clarke : If this was a queſtion only on a will, no doubt 

| but the declarations of what he intended by will could not be read. 

But as this is not to conſtrue the will, but a queſtion, whether or pars! ci. 

no one is a ſatis fa don for the other? I ſhould at preſent think ence. 

that if you allow parol evidence on one fide, you muſt on the 


| other. 


For defendan*. This being to read declarations of teſtator's in- 
tending the ſetlement to be a revocation of the will, is allowing 
parol evidence contrary to the ſtatute of frauds, which ſays, no will 
hall be made or revoked but by writing, and it is explaining a dezd 

contrary to what it appears. It may indeed be admitted in ſome 
caſe: as where a reſulting truſt, to rebut the conſtructive declarations 

of the truſt. put on the words contrary to the legal ſenſe. But here 
the defendant claims by a legal right. Notwithſtanding the inclina- 
tion of the court to admit the reading it, there are cafes, where the 
court cannot do it. There was a ſtrong temptation to admit it in 
Broten v. Seluyn, yet it was not allowed; which caſe is like this, Tal. 240. 


but ſtronger. 


For plaintiff. The queſtion in that caſe was litigated; and Lord 
Hardwicke was of a different opinion to the laſt. It is admitted to 
prove the identity of the perſon; or rebut an equity: ſo where 
there is a particular gift to an executor by implication making him 
a truſtee for the reſiduary, parol evidence may be given, that the 
teſtator knew that, and yet intended it: and may be given to the 


contrary. In all caſe of ſubſequent ſatisfaction it is allowed on 
both 
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'F both ſides to ſhew the intent of the teſtator. This is a mere col- 
71 lateral matter, and, if not admitted, would make the ſtatute a groſs 
1 0 cover to fraud. Beſide the defendant nErExamined the ſame wit- 
'N \ nels to the ſame purpoſe. 
19 Baron Clarke: It is proper to be read, It is ſaid, here are 
{8 | convincing circumſtances, that the ſettlement is a ſatisfaction of the 
will; which was only to ſecure an annuity if he died before mar- 
riage. Both are left ſubſiſting; and the queſtion is, whether here 
are not two proviſions made for the fame thing? It is impoſſible to 
come at the facts, by which the court is to judge, but by being 
made out by evidence; nor can the party's intent be proved. The 
5 objection made, would go a great deal too far; but the defendant 
. : Ante. examining the ſame witneſs is unanſwerable. In Broms v. Selwyn 
14 Lord Talbot firſt allowed the reading it; but afterward changed his 
1 opinion. And the reaſon he and the Houſe of Lords went upon, 
was, that it was an examination to contradict the words of 5 will: 
but this does not contradict that. | 


_——- 2 — 
* ks, AO 
: * 
* * 


14 Then for defendant was cited Robins v. Cope on the will of Mr. 
1 Spinks, who thereby gave legacies to the two plaintiffs; and after- 
| BS ward executed bonds to the ſame perſons, although under no ob- 
1% I.gqgation to give them any thing: it being inſiſted on as a ſatisfaction, 
Sgatisfaction. Lord Chancellor ſaid, there were no inſtances, that a ſubſequent debt 
T could be a ſatisfaction for a precedent bounty, the caſes of ſatisfac- 
= + tion being vice verſd, The time of making the declarations is very 
f 8 material in caſes of ſatisfaction; and no regard to be paid to decla- 
1 rations not at the time of making the will. | 


| Dire Clarke was of opinion, that the defendant muſt hs: 
#1 an election, which 100 J. the will chuſe. Not that one is a ſatiſ- 
| fact ion for the other; but it was a completion of he at; and the 
ſettlement was a corroboration of the will. 


1 1 Caſe 139. Knight ver/us Dupleſſis, November 23, 1749. 
Of appoint- ORD Colerain deviſed his eſtate to the defendant Mrs. Dupleſſis 


_— 155 (by whom he had a natural daughter) till her daughter arrived 


dill by heir at at twenty-one or married; making her executrix with another 

law againſt perſon, who both propoſed to act and prove the will, having | pro- 

deviſee. | 

. pounded it to the Eccleſiaſtical court, 
| The heirs at law brought a bill to controvert the will, and moved 

for an injunCtion to ſtay the defendants from receiving the perſonal 
or the rents and profits of the real eſtate, and to have a receiver ap- 
8 8 0 che anſwer not . come in, was denied. 
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And now immediately on the anſwer's coming in, it was moved 
again, on the ground that there was a diſpute in the ccc 
court coucerning the probate; which not being yet granted, there 
was none to get in the debts, Fc. therefore this court ſhould appoint 
a receiver; s in Powts v. Andrews: and as to the real eſtate, the 
tenants will not pay the rents to any of the contending parties; {0 
that they ate in danger of being loſt. And an affidavit was read, 
that Mrs. Dupleſſis, the ſole truſtee for the receipt of them during the 
minority of her daughter, was in low circumſtances. | 


Lord CHANCELLOR. 


'This is a very early motion for a receiver; and no ground for it: This court is 
not the leaſt colour as to the perſonal eſtate ; for if the litigation vor to ap- 
in the eccigſiaſtical court is likely to be long, the court has juriſdic- ee 
tion to grant adminiſtration pendente lite, which adminiſtrator as it is count of a 
now ſettled, may maintain an action to recover the debts, whereby dine 1 
| ; a g court ecclaſiaſ- 

no laſs can be to the perſonal eſtate: therefore not like Pois v. An- ical concern- 
drews, or the cafe before Lord Harcourt, upon which that of Powys ing the pro- 
was founded. For there was a will on extraordinary circumſtances, bete. 
and a probate got, after which they could not appoint an adminiſtra- 

tor pendente lite; fo that there was no other method for the next of 

Kin againſt a will obtained by fraud. As the circumſtances now ſtand, 

they are ftronger in favour of the will, which is all in the teſtator's 

hand, than againſt it. On the firſt production the heir at law appeared 

well ſatisfied therewith ; and no imputation upon one of the acting 
executors: nor is there any ſuch rule, that on a diſpute in the ec-- 

_ clefiaſtical court concerning a probate, this court ſhould appoint a 

_ Teceiver of the perſonal eſtate. | 


And a great deal of what I have ſaid, goes to the real eſtate, it 
not being to be laid down as a rule, that on a bill by heir at law 
to controvert a will, this court is to appoint a receiver. He may 
bring an ejectment if the will is not good; and the court will aſſiſt 
him by looking into deeds and writings. There is no ground to 
come for a receiver, unleſs other circumſtances : and as to the te- 
nant's not paying the rent, that has been a ground ſometimes to ap- 
point a receiver; but the evidence for it is very ſlight; and the teſ- 
tator died but laſt Auguſt. The moſt material part regards Mrs. 
Duplzſſis; the nature of the deviſe to her, is a kind of chattel intereſt, 
during which, for ought appears, the has the legal eſtate in the land. 
It is a looſe affidavit, that ſhe is a perſon of little or no fortune, 
without any ſuggeſtion of bad behaviour in her, and is not a foun- 
dation in the outſet of a cauſe to appoint a receiver. If that was 
the rule, in every caſe where there is a will, and a truſt term to a 
perſon not in very opulent circumſtances, though not guilty of any 
Vol. I. e 40 miſbehaviour, 


XG ids Billon verſas Hyde, November 25, 1749. 
Payments OHNERANCITS MIT CHE L, an Italian merchant, became 
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miſbehaviour, the court ſhould change the truſt: beſides this would 
bring an imputation upon the will, which the court is not to do. 


The plaintiff therefore muſt take aching by their motion. 


Caſe 160. Anon. Wees 23, 1749. 
Inrolment of N /F OTION to vacate the ſigning and inrolling the decree. No 
369 9 ee caveat to prevent the inrolment had been entered with the 


ted being too 
quick, though ſecretary for decrees at d injunctions, the proper officer; the party 


rialy regu- by miſtake applying to the Rolls chapel to enter a caveat, which 
= was not the proper place; and when he afterwards went to the ſe- 
cCretary for that purpoſe, it was not till after it had been tendered to 
his Loraſhip to be ſigned. 


LoRD CHANCELLOR. 


Diſpatch and expedition is certainly to be commended ; but that 
muſt be in a reaſonable ſenſe, for the figning and incolling decrees 
is notwithſtanding not encouraged, becauſe the doing it tends to 

create greater expence on the parties, if there is a ſmall miſtake, c. 
in the decree occaſioning either an appeal to the Lords or a bill of re- 
view, eſpecially in decrees for account: for often in the courſe of the 

account, ſome particular direction neceſſary to do juſtice has been 
found out, which could not appear before, upon which liberty has 
been granted to rehear; which, if the decree is ſigned and inrolled, 
cannot be done: and therefore Sir 7% Jed has ſaid, they ought. a 
not to be too quick. The court ſeeing the inconvenience of the 
quick ſigning of decrees, is the reaſon of giving liberty to the party 
to enter a caveat withoot giving any reaſon for it, which will pre- 
vent the inrolling for a month. I never knew greater diſpatch than 
in the preſent caſe; therefore, though it is ſtrictly regular, yet being 
ſo quick, it is within the reaſon of the common law courts ſetting 
alide judgments every day, as on ſurpriſe ; although they are ſtrictly 
regular. So may this court, elpeclany when it partly ariſes on the 
defendant's miſtake. 


It muſt therefore be vacated, 


made without bankrupt 5 18, 1743, having great dealings a conſider- 
er a able time before ; but the act of bankruptcy then committed was a 
cret act of fecret act, very little known, as it was admitted; he afterward 


1 appearing upon change and other publick places, and i in pres 
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ſpects without ſuſpicion of being a bankrupt or in iaſolvent circum- the _— 
| ion, being re- 
covered at law 
| | in ingebitatus 

There were large dealings between the plaintiff and him, and b by 
: * . ea ncesa- 

an account commenced Nevember 1742, and theſe dealings con- gaiaſt B. B. 


tinued after the act of bankruptcy till the June following, and were thall is this 
very various: but they appeared to be fair; principally conſiſting oui be e 


: j 2 : lieved as to 
in remittances and negotiating bills of exchange to Laly or other paymen:s 


parts of the world, and ſeveral ſums were paid by the plaintiff to made by bis 
him during the ſpace of time between April and Fune; ſome to him, g oy 


£ : l the ſame pe 
others to his order, ſome by way of loan, and particularly by ſome riod, and the 


items paid by the plaintiff for Premiums on inſurance upon ſhips for be a e 


his benefit; and others for goods at the cuſtom-houſe. But the be. 
ſums of money paid by him to the plaintiff amounted to 3018 J. 25, 
2 d. bills of exchange drawn by the plaintiff. | 


After the commiſſion of bankruptcy iſſued, and aſſignment was 
made, the aſſignees ſeeing this tranſaction, and that theſe ſums were 
aid after the act of bankruptcy was committed, brought an action 


of indebitatus afſumpfit in B. R. againſt. the plaintiff for theſe ſeve- 


ral ſums, as for money had and received to the uſe of the aſſignees. 


It was tried on non afſſumpfit ; and it appearing theſe ſums were paid 
after the act of bankruptcy was committed, the aſſignments by re- 


lation overcharged it, and avoided meſne acts; ſo that they recovered 
in that action. | | 


The plaintiff here inſiſted, that notwithſtanding that recovery by 
the ſtrict rule of law, ſtill an allowance ought to be made him for 
all that was paid by him to Mitebel on the other fide of the ac- 


count falling within the ſame period of time, amounting to 712 /, 
that this was not done then, and was refuſed by the commiſſioners 


ſince. The bill therefore was to have this ſum deducted out of the 
3018 J. 25. 2d. | 


© "The aſſignees inſiſted, he was not intitled thereto: that that was quite 
a diſtinct thing; conſiſting partly in loans, partly of money advanced for 


other purpoſes. The aſſignees have recovered by their own ſtrength: 


then why ſhould the plaintiff recover, being diſtinct perſons and in 
diſtinct rights? and the bankrupt could not contract any debt to 


charge his eſtate, or to charge the aſſignees after the act of bankruptcy 


committed; and upon that reaſon it was over-ruled at the trial. 


Tord Chancelhr ſaid, that deciſions of coutts of law in ſuch caſes 


have been ſo ſtrict, that it may be pretty difficult to come at the re- 


lief ſought : and yet he feared, if the plaintiff had not ſome relief, it 
would be attended with great injuſtice ; and if he could find a ground 


to relief the plaintiff he would: but for that it muſt have equitable 


circum- 


Aſſignees 


relation. 


328 


overcharge 
Walde has by this money, paid by Mitchel for valuable conſideration, 
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ci:cumſtanc's. Therefore he would coating of it; 
vered his opinion. 


and; now v deli- 


Two queſtions ariſe: firſt, whether the plaintiff is intitled and 
has a right to have this allowance and deduction made? The ſe- 
cond, ſuppoſing it ſo, whether he has purſued a proper remedy : 
or whether this matter is not ſo concluded by the judgment and ver- 
dict at law, that the hands of this court are tied up; and therefore 
the plaintiff not intitled to relief, if the law will not relieve ? 


As to the firſt: I am of opinion the plaintiff has a right to it; 
but that will depend on the nature of the demand at law, of the de- 
fendants the afſignees under the commiſſion, and the nature of the 
remedy they have purſued for it. 


As to the nature of the demand at law againſt the plaintiff for 
without 
fraud, after the act of bankruptcy committed, it is fri& zuris, and 
the hardeſt caſe the law of England admits, depending on the 
relation. By the act of bankruptcy all the real and perſonal eſtate 
veſted in the aſſignees, and the property veſted in them from the time 
of the act committed; and that may go back to a great length of 
time; and it overcharges all thoſe acts, without regard to the fairnets 
Or frayd in them. So that a ſale of goods by the bankrupt after the 

act committed is a fale of their property ; for which they may main- 
tain trever. So it is as to the payment of money: and this was the in- 
tent of the act of parliament; the ſtatute of 7, 1. being, that this ſhall 
not extend to the prejudice of any debtor ot the bankrupt, who paid 
his debt after the «& committed, without knowing of it. This rela- 
tion, the aſſignment has, does not only overcharge acts done in pars, 

and contracts entered into by ſuch perſons having committed an act of 
bankruptcy, but alſo acts on record, and legal acts done by him, ſuch 
as judgments, ſo that if execution is taken cut a ter the act committed 
upon a judgment before, that executiqn is undone and ſet aſide. It is 


laid, that this rule founded on this act of parliament i is contrary to 


the general reaſon of the law; which ſeys, that fictions of law and 
Jegal relations ſhall not enure to the wrong of any one; which is 


a general rule, invented to ſupport the right and equity of the 


But the reaſon of taking this caſe out of that rule is plainly 
that it is bet- 


Cale. 
this, and the law did intend it, on this! general rule ; 


ter to ſuffer a particular miſchief than an inconvenicnce : and the 


legiſlature foreſaw, there would be a particular miſchief which they 
cured by that proviſe : but did not extend it further; becauſe the in- 


convenience on the other hand, of ſuffering bankrupts to diſpoſe of 


their effects by contracts or judginents would put it in their power 

to defeat their juſt creditors of their debis, ſo as it would be diffi- 

calt commonly to find out, whether there was a mixture of fraud, 
2 | the 
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the legiſlature thought it better to lay down that general rule. But 
trade becoming more extenſive, that act 19 G. 2. was made; and 
notwithſtanding it is ſaid, this caſe is not within that act, which it 


Certainly is not in point of time, yet it is directly within the recital 


thereof. One principal caſe provided for by that act is the negoti- 


ating bills of exchange; which was a caſe very neceſſary to be pro- 


vided for, becauſe negotiable in various parts of the world: there- 


fore though this is not a caſe within the proviſion of the act, be- 
cauſe of the poſterior time of commencement: yet it is within 
the miſchief; and therefore courts of equity ought to go as far as 


is conſiſtent with the opinion of the legiſlature of the miſchief 


above mentioned. In what ſhape this was inſiſted on at the trial, 


does not appear; whether offered only in mitigation of damages; 


and then it was very natural for the court not to admit it: and the 
court might have thought, that at the meeting of the creditors they 


would have agreed on this; having power to compound the debts 
by agreement of the major part of the creditors by the new act of 


_ parliament. 


But however that was, the next queſtion is, whether the 3 
tiff is intitled to have this allowance in ſome ſhape on the foot of 


the dealings themſelves, and next from the nature of the action 


brought by the aſſignees? And 1 am of opinion, he is intitled 
from the nature of the action and demand againſt him at law. It 
is quite new to me, that afſignees under a commiſſion of bank- 
ruptcy ſhould maintain an Indebitatus afſumpfit (which is an ac- 
tion founded on contract) for money bona fide paid by the bankrupt 
after a ſecret act of bankruptcy to another perſon for valuable con- 
ſideration. How long that is in practice I know not: I thought 
they were obliged to bring action of Zreſpaſs.or 7rever for the fort : 
.otherwiſe they would be nonſuited ; of which opinion were Chie 


Juice Parker and Lord Raymond. And for that purpoſe I have a 


manuſcript caſe at Guildhall the ſittings after T. T. 4 G. 1. It was 


an aſſumpſit by an adminiſtrator for money had and received, &c. 


and zen aſſum pit pieaded : the caſe was, the defendant was nurſe 


to the inteſtate during his fickneſs; and being alone in the houſe 


when ſhe died, conveyed away money and every thing portable. 
The defendant objected, the action would not lie; there being no 
colour of contract, but a wrongful taking or converfion, for which 
trover lay. But Parker C. J. held the action maintainable ; becauſe 
though the taking was wrongful, yet the plaintiff might agree after- 
ward and make it right; and the bringing this action was an 
implied agreement: and that there were only two caſes, wherein an 
action for money had and received, Sc. could not be brought, vig. 
for money won at play; and money paid after a bankruptcy; in 


both caſes unleſs you inſiſt on the zort, the fort is waved, He went 
upon this: that you cannot affirm part; and diſaffirm part; ſo that 


Vox. I. 1 the 
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that the plaintiff there might bring Frover or treſpaſs for the fort, or L 
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an action for money had, &c. which the court laid down clear and 
without doubt, admitting two caſes in which that action could not be 
brought for wrongful taking. In the caſe of money won at play, 
the action muſt be on the fort, not for money had, &c. that ad- 


mitting the contract at play. So J have ruled it at Guildball and 


I believe nonſuited a plaintiff, when he has gone contrary. The 
judges perhaps have gone further fince, and admitted ſuch action 


rather than put the party to trever; and this action for money, &c. 


has been extended to advance the remedy of the party. Yet courts 
have gone a good way againſt this very ſtrict conſtrution of the 
act of parliament ; and where rover was brought, have taken it out 
of the act; for which purpoſe is the caſe of Rider v. Fowle, 3 Lev. 
58, which was directly within the words of the ſtatute, and within 
that legal relation, but the court would not conſtrue it within it; 
and the action that was brought for the money, was fever. But 
whether trover was the proper action is not the point now for 
.confideration ; that being proper for the judge, who tried the cauſe. 
The queſtion now is upon the allowance; the aſſignees inſiſting on 
it by way of contract. Had the ſtrict remedy been taken and 5ro- 
ver brought, it might be a ſtronger caſe againſt the allowance. 
There is no foundation to raiſe an a/ umf/tt, which muſt be founded 
on contract either in fact ot in law: and there was no contract in fact; 
for a contract muft be with ſomebody. Here the law has determined 
againſt the contract by the relation from the intervention of the bank 
ruptcy. It is ſaid, that the bankrupt muſt be confidered as a truſtee z 
but hardly ſo; becauſe in the notion of this court a truſtee muſt have 
the legal eſtate for ſomebody. But why thould he not be conſidered 
as factor or agent for the aflignees 1 ? And if aſſignees will go in this 
method, and affirm acts done by the bankrupt, it is right and juſt to 
take the bankrupt to be their factor or agent as to all acts fairly 
done, although not ſo às to bind them by fraudulent acts. And it 
muſt be fo taken; for this action upon contract cannot he maintained 
but by contract on one ſide or other. It is very hard to ſay, aſſignees 
in this new method of proceeding by indebitatus aſfunffit thould be 
allowed to affirm acts of bankruptcy in part, and diſaffirm in o her 
part; which has been refuſed by courts of law; fer which there was 
a material cate in B. R. Vilſon v. Boulter, Hil, 13 G. J. where frover 
for money was brought by an aſſignee. Not Sünde pleaded: it was 
tried by Lord Reymond at -Guiiduhail, who, doubting, made a cafe 
of it, vis. Boulter in May 1724 became bankrupt ; in Augu/t fol- 
lowing a commiſſion iſſued againſt him, under which the plaintiff 
Was aſſignee: in the Jwne between the bankruptcy and the com- 
miſſion the bankrupt's wife delivered money to the defendant to 

buy South Sera and Eaſt India bonds; the defendant then knowing 
of the bankruptcy, and that the money was part of the bankrupt's 
effects, brought thirty bonds, and delivered them to the wife: in 
September the plaintiff the aſignes ſeiſed twenty-two of theſe bonds, 
and 
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nice; and it by inquiry, or other method I can come at it, I will, 


the plaintiff. 
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and took them for the benefit of the creditors, as part of the bank- 
rupt's eftate; and brought over for the money laid out in the re- 


maining eight bonds. The queſtion was, whether the defendant 


was liable in this action for the money? And the whole court was 
clear, that the aſſignees ſeifing part of the bonds was an aftirm- 
ance of the defendant's act in laying out the money; and that part 


could not be affirmed, and the other part diſeffirmed. And this 


is in ſome meaſure allowing the act of the bankrupt on the foot of 


the contract, and yet diſallowing it on the other fide, This is a 


ſtrong caſe, Why the plaintiff in this cauſe ſhould have a proper 
allowance. | On 


Bat it is ſaid, this allowance ſhould have been made at law; and 
that it was determined at law, that he ſhould not have it; which 
is concluſive. But I am of opinion, it is not concluſive ; for as the 
aſſignees proceed on the foundation of contract, this is a mat- 


ter of account; and therefore though not allowed at law, this court, 


having juriſdiction of accounts, takes them notwithſtanding the ver- 
dict: ſo will the court here allow to the plaintiff ſo much, as he 
ought to be allowed. | | 


Which brings it to the queſtion, how much he ought to be al- 


| lowed; and as ſo great a ſum as 3018 J. was recovered from him; it 


is very hard for the aſſignees to inſiſt, that any part of this 700 l. 
ſhould not be allowed As to the equity of the caſe, I ain very clear 
in my opinion: but I own, I have difficulty as to the particular 
ſums to be allowed ; the plaintiff having examined witneſſes, who 
have ſworn to part, and that the moſt conſiderable part, as lent; 
going on and ſaying ſo much lent, and fo much paid: but this is very 


Therefore let the cauſe ſtand over: and I would recommend it te 
the aſſignees to compound in fome manner; for it is very hard againſt 


It was afterwards compounded. 


Row ver/us Dawſon, Moveinber 27, 17 40. Caſe 162, 


7 and Conway lent money to G:»/9n, who made a draught on 4. borrows 


2078 | hp" Lj > > 0 money of B. 
Swinburn, the deputy of Horace Walpole, viz. © Out of the mo- and gives bin 


ney due to me from Horace Walpole out of the Exchequer, and what a draught 


will be due at Michae/mas pay to Tonfon and Conway, value received. upon a fund 
> X due to A. out 


Fe# | : of the exche- 
Gibſon became bankrupt: and the queſtion was, whether the quer, and be- 
defendants Teaſer and the executors of Conway were firſt intitled by comes bank- 
Eerie 15 gde h ia f Gi ys rupt : this is 
a ſpecifick lien upon this ſum doe to the eſtate © Hen or WNE- an aſſignment 
ther the plaintiffs the aſſignees under the commiſſion are intitled to thereof to B. 


have the whole ſum paid to them; it being inſiſted for them, that Yu 


confideraticn, 


this which ſhall 
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prevail agaift this draught was in nature of a bill of exchange, and that the pro- 


the general aſ- 


ages ander Perty WAS not diveſted out of the bankrupt at the time ef the bank- 
the commiſ- ruptcy in law or equity? | ng 

ſion of bank- | . ; 

the Look D CHANCELLOR, 


At fiſt 1 little doubted about my own juriſdiction £ and 


whether the plaintiffs ought not to have gone into the Exchequer, 
as being a court of revenue; for this is not a perſonal credit given 
to, or demand upon the officer: but to be paid out of that money 
iſſued out of the Excheguer to the officer; and this is on warrant, 
to be paid out of the revenue of the crown for publick ſervices. 


But there is ſomething in the preſent caſe delivering it from that: 
the officer admits, he has received a ſum of money applicable 


to this demand, which brings it to the old caſe of a /berate, which 


a perſon has under the great ſeal for the payment of money : upon 


admiſſion that the officer had money in his hands applicable to the 
payment, and proof thereof, that would give courts of law a ju- 
riſdiction, ſo that an action of debt might be maintained on the 
liberate, OR» | = 


This demand, and the inſtrument under which the defendants 
claim, is not a bill of exchange, but a draught; not to pay gene- 
rally, but out of his particular fund, which creates no perſonal de- 
mand : therefore not a draught on perſonal credit to go in the 
common courſe of negotiation, which is neceſſary to bills of ex- 
change, by draught on the general credit of the perſon draw- 
ing, the drawee, and the indorſer, without reference to any par- 
ticular fund. The firſt caſe of which kind, I remember to have 
been determined in B. R. not to be a bill of exchange, was a 


draught by an officer on the agent of his regiment to be paid out of 


his growing ſubſiſtance Then what is it, for it muſt amount to 


ſomething ? It is an agreement for valuable conſideration before- 


hand to lend money on the faith ot being ſatisfied out of this fund; 
which makes it a very ſtrong caſe, If this is not a bill of ex- 
change, nor a proceeding on the perſonal credit of Strinburn or 
Gibſen, it 13 a credit on this fund, and muſt amount to an aſſign— 


ment of ſo much of the debt: and though the law does not admit 


an aſſignment of a choſe in actien, this court does; and any words 


will do; no particular words being neceſſary thereto, In the caſe 


of a bond it may be aſſigned in equity ter valuable conſideration, 


and good although no ipecial form uſed, Suppoſe an obligee re- 


ceives the money on the bond, and there is wrote on the back of 


Opoſę in ac- it « Whereas I have received the principal and intereſt from ſuch 


tion, is aſſign - : „„ 
. a one, do you the obligor pay the money to bim:“ this is juſt that 


and no parti caſe; only it is pot a debt ariſing from ſpecialty: therefore like an 
— 2 7 cr aſſignment of cent by direction to a tenant or ſteward to pay ſo 
> 13 +4 . | n eee 
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much of a year's rent to a third perſon. The caſe of Ryal v. Rawles, 
Poſt. now under the conſideration of the court, occurred to me. 
There the aſſignment of debts, of which no poſſeſſion, came in queſ- 


tion; but thoſe are debts depending on partnerſhip, and mentioned 


there bow far the aſſignment of a bond ſhould be ſupported againſt 


the aſſignees under the commiſſion: and it is clear, that they have 


333 


been ſupported where the bond has been delivered over ; but if 


not, ſome doubt has been, whether it ſhould be ſupported on the 


foot of the clauſe in the ſtatute F. I. But this is clear of that doubt, 
| becauſe this was a debt due to Gibſon without any ſpecialty. This 
draught, which amounts to an aſſignment, is depoſited with the 
officer Swinburn, and therefore it attached immediately upon it: ſo 
that Swinburn could not have paid this money to Gibſon, ſuppoſing 
he had not been bankrupt, without making himſelf liable to the 
defendants; becauſe he would have paid it with full notice of this 
aſſignment, for valuable conſideration. 


Thomas verſe 4s Kerteriche, Dans 5, 1749. Caſe 163. 


Conteſt aroſe in the Eccleſiaſtical court n the plaintiff Diſtribution, 


and defendant for the adminiſtration to Srkvefter Andrews, who 
died inteſtate; the plaintiff being grandaughter of his ſiſter; the 
defendant daughter of his aunt, 


The pedigree ſtood thus. 


Andrew Crook, the common anceſtor, had Mary Andrews and 
Sarah Waſtfield : Sarah Waſtfield had the defendant: Mary An- 


Grand- 
daughter of 
the ſiſter, and 
the daughter 
of the aunt 

of the inteſ- 
tate are in e- 
qual degree. 


drews had Silveſier the inteſtate and Rachael Thomas, who had Crook 


F: himas, who had Arne the plaintiff. 


The ſentence of the judge of the prerogative court was, that the 
defendant was one of the next of kin to the inteſtate and in equal 


degree with the plaintiff; whereupon he granted adminiſtration to 
the defendant, who was at full age. 


The preſent ſuit i. in this court concerned the diſtribution of the 
eſtate, 


For plaintiff w was cited Pool v. 2 December 9, 1708. in 
the Exchequer, where F. Wilſhaw having two ſons, Francis and 
Benjamin, by bis firſt wife, and one ſon Richard by his ſecond wife, 
deviſed his perſonal eſtate between Francis and Benjamin, makin 
his brother Thomas executor : Francis having received his ſhare died: 
and Thongs took adminiſtration during the minority of the other 
ſon: thereupon the plaintiff, mother of the teſtator's firſt wife 


and graudmother of Francis, preferred her bill for ſhare of the 


| perſonal eſtate of Francis, with Benjamin the brother of the 


N 


gon. I. 4.Q- | whole, 
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_ vil from the ims of the different laws, to which they relate. 
civil law is, quot perſons fot gradus; computing up from perſona 


the former. 
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whole, and Richard brother of the half blood : 
by Coil ans, that the plaintiff was intitled to this ſhare, and ſtood 
in equal degree with the two brothers: but the court were of a 
different opinion, and decreed the plaintiff ſhould have no ſhare. 
On the foundation of which caſe the Mater of the Rolls determined 
the caſe of Norbury v. Richards laſt term. The plaintiff here is not 
obliged to go up to the common anceſtor ; claiming in a direct line 
from the mother of the inteſtate, and cannot go higher as the de- 
fendant muſt, in order to bring it down to her: and then the plain- 
tiff is within threee degrees, and the defendant four, according to 
their own computation : but brother and fiſter are conſidered but as 
one degree; fo that {till the plaintiff muſt be nearer; that being but 
three degrees; the inteſtate and his ſiſter Rachael making but one. 


LoxD CHANCELLOR. 


Ihe firſt queſtion is, whether I am not concluded, by what the 
Ecclefiaſtical court has done? And I think 1 am, and cannot de- 
termine contrary, That court is bound to grant it to the next of 
kin; and though the plaintiff is an infant, yet if nearer than the 
defendant, it moſt have been granted to ſome perſon during his 


minority: but both being in equal degree, that court bas an elec- 
tion to which to grant it, and has given it to the defendant: 


then if I ſhould determine them not to be equal, but the plaintiff 
nearer, it is directly contrary to the foundation of this ſentence, 
which would make it erroneous, and to be reverſed, The conſe- 
quence of which would be, that by chuſing to come here for a 
diſtribution, you would change the rule relating thereto ; for the ſuit 


might have been in the Eccleſaſtical court for a diſtribution as well 


This court to as here: and that court could not have contradicted the ſentence, 
deterwine by by which adminiſtration was granted. Then I am equally bound 
age. thereby ; being bound to determine by the ſame rules, like the 
on, and le- Caſe of legacy; for the rule of law. by which the deciſion is to be 


gacies as, de made, cannot be changed by chuſing the court, in which to ſue. 
court eccle/i- | | 8 — e : | 5s Se 


<4 ca I. 


The rules of contrary, according to the rules, by which this computation 1s to be 
comput''s' made, the plaintiff is not nearer, but in equal degiee. There are 


degrees dif- 
feent in the ſeveral rules of computing degrecs; which are reduced to the max- 


bs how: The rule of the 


Our Courts 
compute by propoſita, the inteſtate, (whoſe eſtate is in queſtion) to the common 


anceſtor, and then down to the perſon claiming the relation to that 
inteſtate; and as many perſons as are in this aſcending and deſcend- 
ing line (except the common anceſtor, who is not recent a one) 
ſo many degrees, The rule of the canon law is diffe : wig, 


quo gradu aijiat remtior 4 communi Aibite, eodem diſtant 1 r. ſe. 
There- 


it was argued | 


But to enter into the merits; if it was open to me to determine 
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| Therefore they only compute up to the common anceſtor, not 
down again; and that perſon who has the ſmalleſt number af de- 


I | grees to the common anceſtor, is the neareſt relation. The rea- 
7 ſon of eſtabliſhing that rule by the canoniſts was, what is men- 
3 tioned by Sir Jeep” Fekyl in Mentney v. Petty Prec. Chan. 593, 
= - viz, the nearer they bring the relation, the greater their trade of 
1 : diſpenſations. Bat that rule of the canon law has been excluded 


ö in our courts, who compute by the civil law; as ſettled in B. R. 
3 In Blackborough v. Davis, 1 Wms. 41. It was objected, that there 
IJ is no occaſion to go up to the common anceſtor, becauſe of the im- 
[ mediate relation between brother and ſiſter making but one degree. / 
But I do not take that to be the rule of the civil law, but the com- 
mon law in caſe of deſcents. But the civil law does not conſider 
the relation between brother and fiſter as but one degree: which 
is proved from the 1 J. 2. 17. as appears from Blackborough v. 
Davis, Sal. 251. The reaſon of which act of parliament was 
that the mother ſurviving might carry away all from the brother 
and ſiſter. The ſtatute declares ſhe ſhall have but one equal 
ſhare with them; and directly contradicts that rule, that brother 
and ſiſter are to be conſidered but one degree. But ſuppoſing. that 
not deciſive, and that brother and ſiſter ſhould be but one degree 
that has never been allowed, but where the queſtion has been with 
the brother and ſiſter claiming, not where to bring in collateral 
relations: and that was the cate of W:]/haw in the excheguer, where 
the brother of the inteſtate excluded the grandmother. What 
is infiſted upon is, that wherever brother and fiſter meet in the 
courſe of computation, you ſhall ſtop there, and not compute high- 
er: bat it has never been ſo determined in computing among remote 
relations; which would in fact bring in the right of repreſentation, 
beyond what the ſtatute allows, viz, beyond brother's and fiſter's 
children, among collaterals, | 


* 


The decree therefore muſt be for an equal diſtribution. 
Pyot verſus Pyot, December 6, 1749. Caſe 164. | 


5 2 ME WITHRING HAM deviſed her real and perſonal Deviſe of real 


eſtate to truſtees, their heirs &c. firſt for her daughter Mary ee 


Withringham, her heirs Sc. for ever. Proviſo, that if that daughter for a daugh- 


ſhould happen to die before twenty-one, or marriage, then all the w e- ws 
ut 1 e 


reſt and reſidue of her eſtate both real and perſonal in truſt to con- died before 
vey, aſſign, and ſet over the ſame to her neareſt relation of the 21 or mar- 


name of Pyot; and to his or her heirs, executors, adminiſtrators or 3 _ to 
e neare 


aſſigns for ever. | | relation of 
| the name of 


The 1 died under twenty-one and unmarried. At the Het. 


death ot the teſtatrix there 1 were thrce perſons then actually of the 
name 
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The daugh- name of Pyet, viz. a man and his two ſiſters, then unmarried, 


ter dien be. 
fore z o and another fiſter originally of that name, but married at the time 
marriage. Of making the will, At the time of the contingency's happen- 
ig there was another perſon, who was heir at law to the teſtatrix, 


Over is not 
and of the name of Fyot, but more remote in degree than the 


void for un- 

certainty, nor Others, 

ſhall go to | 

the heir, nor . 5 | 5 3 : EE LO ; 0 
be confined The heir at law inſiſted, this deviſe-over was uncertain and void; 


to . ſo that · upon the contingency happening it deſcended to the heir at 
ETC: bw; 5 Co. 68.6. 1 Ver. 362. and Taylor v. Sayer, Cr. E. 742, 


goes to the 


ſtock of the though now denied to be law, ſhews the reaſons, the judges went on 


Dar who in determining wills uncertain. Relation cannot be properly nomen 
were neareſt, 
and thoſe who COllectivum; for ſuch are words, that have no plural, as ſtock. Heir, 


had changed though nomen collectivum, is not ſo in its ficſt ſenſe; as held in Ar- 


arg f 
mer vanes Ol her's caſe, Perriman v. Pierce, 2 Rol. Rep. and Pal. 303. ſhews, 


P. ſhould 


notwithſtand- that the judges, notwithſtanding their inclination to conſtrue a word p 


ws 4 wich plurally, yet where the teſtator has uſed it in the ſingular number, 
tainty, the heir at law is the perſon probably meant by neareſt rela- 
tion. The teſtatrix had in view a fingle perſon, and could not 
intend to give it to all her relations. Chapman's caſe, Dyer 333, 


ſhews that a devile to the family, or Stock goes to the heir; and this 
will is very accurate except in this place; and if not meant to tie 


it up to a ſingle perſon, it would have been mentioned ſo. 


Next on a ſuppoſition of its not being void, the queſtion 
was, who were the perſons to take under that deſcription ? Whe- 
ther the lifters, who both married before the contingency happened, 
on which the deviſe over cook effect, ſhould be let in with the plain- 
tiff their brother; the contrary bcing inſiſted on for the plaintiff, be- 
cauſe this deviſe muſt refer to the time of the contingency 's happen- 


ing, when they were not of the name of Ty; and Jeb/or's caſe, 


Cr. E. 576, and Bon v. irh, Cr. E. 532 were relied upon. 
Lond 3 


This is a fort of ſcramble for the eſtate, and ſome difnculty ariſes, 
1 what is inſiſted on by the anſwer ©! the perſons claiming under 


the ſame general right with the pla inuff; giving colour to the ar- 


gument of the heir at law from the uncertamty. This limitation 
differs much from Jol ſon's caſe; that being a deviſe in tail, 

wainder to the next of kin of his name; which was a veſted 
remainder, This is a deviſe in fee, upon which no TEMAINGET could 


be limited, but determined on a contingency ; which it in a rcaſon- 


able compals of time, as this, is allowed. A deviſe is never con- 
ſtrued abiulutely v for unceitaintv, but from neceſſity. I here- 
tore it ONE dcwiles an eſtete 19 Lis il, aid he has icvcral 1ons, 


- | and 


will not extend it further. But ſuppoſing it not void for uncer- 


id OT Wa 
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:and. has not pointed out which ; that is uncertain, and goes to the 
| heir at law unleſs it could be conſtrued eldeſt ſon by way of emi- 
mence; which would be the fame thing; the eldeſt being heir at law. 
So in other caſes; as in 1 Ver. 362; which was abſolutely uncertain, 
But yet if there is a poſſibility to reduce it to a certainty, the de- 
viſe is good. As a deviſe to his ſon John, having two of that 
name; courts of law, although they adhere to words of the will 
as much as poflible, admit an averment, to determine which the 
teſtator meant; which ſhews that every court of juſtice, law, or 
equity, leans to make a conſtruction if poſſible, t res magts valrat. 
Then the queſtion is, whether there is ſuch uncertainty in this 
deviſe over? and if there was a neceſſity to take this to relate to 
a fingle perſon it would be ſo; as there are ſeveral in equal degree of 
the name of Pyct: but I do not take it ſo; Relation is nomen collect 1- 
Dum as much as Heir or kindred. A deviſe to A. and the heir-male 
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of his body is an eſtate tail; ſo held lately in B. R. It is true, it was 1 C. 66. 


held otherwiſe in Archer's caſe, but that was upon another ground; 
for if it was only on the point of the ſingular number, it would 
have been an eſtate of inheritance. Suppoſe it had been to the 
neareſt kindred of the name of the Pyozs ; that is the ſingular num- 
ber: and I admic, that word is uſed as nomen collecti vum oftner than 
the other, there being no plural to it, (though I have ſeen it uſed 
in the plural in incorrect writings :) in common parlance, Relation 
in the ſingular number is uſed as nomen collectivum, in the tame ſenſe 
as kindred; and no difficulty ariſes from the words his or her in this 
caſe, any more than where the word Heir is uſed. But this is a 
traſt of both real and perſonal eſtate: and ſuppoſe this had been 
a deviſe of perſonal only; all thoſe perſons who are in equal degree 
of relation, of the name of Pyot, would be intitled to take equally : 
and the court would have properly taken into conſideration, what 
would be the rule of diſtribution, Then the court being upon 
a queſtion of conſtruction who are the perſons defigned, the invol- 
_ ving the perſonal in the ſame truſt and deviſe, is a circumſtance de- 
termining the conſtruction as to the real; affording a proper key to 
find out who are the perſons deſigned to take under this deſcription ; 
for the teſtator muſt have had but one intention. As to Taylor v. 


Sayer it is directly contrary to law : and I will lay but little weight 


on the reaſoning in that caſe, to ſupport a reſolution which is 
Wrong. 1 8 6 


The next queſtion brings into conſideration another perſon, not 
before the court, vg. the ſiſter married at the time of making the 
will; which is the great difficulty what decree I ſhall make *. I am 


not quite ſatisfied with the reſolution of Fob/or's caſe, and think it 


a very odd one. In ſuch a deviſe there is no regard had to the 
continuance of the name: but that caſe differs from the preſent, 


* The parties conſenting removed the difficulty of her not being made a party. 
Vol: I. : 48 The 
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The remainder there to the next of kin of the name, was not 
a contingent limitation over upon a fee deviſed precedent : nor was 


it a contingent, but a veſted remainder ; and therefore referred to 


the time of making the will: whereas in this caſe, the deſcription 
of the perſon mutt refer to the time of the contingency happening, 
VIS, 0 at that event ſhould be her neareſt relation of the 


. ops of Phe Then taking this to be nomen colleftivum, as 1 do, 


thefe is no ground in reaſon or law to lay, the plaintiff ſhould be 
the only perſon to take; becauſe there is no ground to conſtrue 


this deſcription to refer to the actual bearing the name at that time, 


but to refer to the ſtock of the Pycts. If it refers to the name, 
ſuppoſe a perſon of nearer relation than any of thoſe now before 
the court, but originally of another name, changing it to Fyot by 
act of parliament : that would not come within the deſciiption 
of neareſt relation of the name of Pyot; for that would be con- 
trary to the intention of the teſtatrix ; and yet that deſcription 


is anſwered, being of the name of Pyot, and perhaps nearer in 


blood than the reſt. Then ſuppoſe a woman nearer in blood 
than the reſt, and marrying a ſtranger in blood of the name of 
Pyot ; that would not do: and yet at the time of the contingency 
ſhe would be of the name. In YTobſon's caſe, and in Bon v. 
Smith (which was a caſe put at the bar by Serjeant Glanuilte, 
which was often done in thoſe times, but cannot be any authority) 
it is next of kin of my name ; which is a mere deſignation of the 
name, and is expreſſed differently here. It may be a little nice; but, 
I think, the Pyots deſcribe a particular ſtock, and the name ſtands 
for the ſtock ; but yet it does not go to the heir at law, as in the 
caſe in Dyer; becauſe it muſt be neareſt relation, taking it out of 
the ſtock; from which caſe it alſo differs, as the perſonal is invol- 
ved with the real ; and it was meant, that both ſhould go in the 
ſame manner; Dd; {hall the perſonal go to the heir at law? Then 
this plainly takes in the plaintiff and his two fiſters unmarried at 
the time of making the will, although married before the contin- 
gency. And I think the other filter, not before the court, 

equally intitled to take with them; the change of name by mar- 
riage not being material, nor the continuance of the name regarded 
by the teſtatrix. 1 5 


This is like that caſe in . Houſe of Ca hit was a de- 
viſe on condition of marrying a perſon of his name. The lady 
married a perſon, who changed his name to that in the will: the 
Houſe of Lords held, this voluntary change was not within the be- 
TX of the bequeſt nor a e of the condition of the will, 5 


_ Gammon 


The expence of this ſuit is owing to the plaintiffs, who have Cott. 


in the Time of Lord Chancellor Harpwicks, 3 39 
Gammon verſus Stone, December 7, 1749. Caſe 165. 


| N action being brought againſt the repreſentatives of a ſurety Tender and 
refuſal. 


| in a bond, they brought a bill againtt the obligee, ſuggeſting 

: ; : 5 Aſignment of 

that they had applied to the detendant to receive his money, and had the bond by 

made a tender of it, and that the only terms, they inſiſted on, were the obligee 

that he ſhould aſſign over the bond to them with a letter of attorney 8 

impowering them to uſe his name upon their giving him an indem- the ine 
The bill therefore was, that he might who.pays the 


nity : which he refuſed. 

receive his money, and that they might have the bond aſſigned, and pot. 

liberty to make uſe of it. 2 Auguſt 
1754. 


It was proved, that two bags were brought by the plaintiffs, and 
the money began to be counted out; but that the defendant who 
had agreed thereto before, changed his mind, ſtopped them, and 
ſaid, he would not take the money upon the terms, on which it 
was offered by them ; though he ſaid, he had no objection to the 
ſecurity, and did dot doubt but that the money was right. 


LoR D CHANCELLOR 
Was of opinion, that the plaintiffs had no right to expect the 


aſſignment; and that it was not to be inſiſted upon, becauſe it was 


| quite uleleſs. 


It was then inſiſted for the plaintiffs, that they ſhould not pay, 
but ſhould have coſts; for that a legal tender was made of the 


money to the defendant before the action brought: and the refuſal 


of the aſſignment 
. Court. 


of the bond was a ground of coming into this 


LoRDd CHANCELLOR, 


+l 3 7 5 It muſt be an 
miſtaken their way. If a legal tender was made, they need not un tender 


come into this court; for it might be pleaded at law with an aver- to excuſe 
ment of being always ready. If a tender is not legal, a court of colt. 
equity will not ſupport it; nor ſupply a defect of a tender againſt a 

rule of law, unleſs perhaps where fraud is uſed to prevent it. Then 


the plaintiff is in the common caſe, on payment of principal and 
intereſt; which carries the coſts with it: there being few caſes in 
this court where it does not do ſo, There are ſeveral cafes of mort- 


gages, in which though very reaſonable propoſals may be made, yet 
if no proof of an actual tender, the court on a bill to forecloſe never 


refuſes coſts. 


2 S Buller 


Caſe 166, Buller verſus T he Piſhop of Exerer, December I2, 
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1749. 
Baron Clarke in the abſence of the Maſter 5 the Roll. 


The privilege HE eſtate of an advowſon deſcended to two daughters a as 

of the elder parceners; the church became vacant twice in their time, 

ſiſter to pre- 

ſent firſtin and both Joined in preſentation : the eldeſt marries, ſettles her own 

turn goes to eſtate in the common way, and dies: the other daughter before it 

ker allignee. became vacant again, marries and makes a ſettlement of her part. 
A vacancy happening, Buller, the huſband of the eldeſt, intitled to 
her eſtate as tenant by corte or under the ſettlement, claims as in 
her turn, and preſents ; but the biſhop objects thereto becauſe the 
younger ſiſter and her huſband, claiming an equal right to pre- 
ſentation as tenants in common, did not join: ſo that there being a 
litigation, he was willing to preſent the © appearing to have 


right in courts of law. 


It was now made a mere e point of law, whether the alternate 
turn of preſentation among parceners continued to the grantees i. e. 
whether the perſons, to whom conveyed, are to be conſidered as 
enjoying the ſam? privileges of preſenting in turn, as the fiſters 
and parceners, if they had their own 1 eſtate. 


Baron CLARKE. 


I have always thought, that the 1 wany alternate preſentations in 
this kingdom muſt ariſe from eſtates deſcending in parcenary, where 
adhowſons are upon them: it is the only eſtate, I know, which in 
courſe, and by operation of law only, falls on: ſeveral perſons making 
bat one heir; without the intervention of conveyances by will, or 
otherwiſe, of the owner of the eſtate, which makes it, although in 
ſome inſtances partaking of a tenancy in common, different from 
that and trom a jointenancy, which are made by Conveyance, and 
deſcendible in a different manner. An advowſon is as a particular 
ſort of an eſtate ſo defcendible; and as it is impoſſible to be 
divided into parts, ſo as to be enjoyed ſeparately, as it is natural to 
follow the courſe that has been practiced, that each parcener 
ſhould have a turn to preſent, and to prevent contuſion begin with 

the eldeſt, And in all the caſes mentioned out of Bro. Ab. and 
F. N. B. Where diſputes aroſe, whether the alienee of the elder 
fiſter ſhould have the ſame privilege, or whether it ſhould go to the 
next ſiſter; it is determined in favour of alience. They never were 
conſidered as tenants in common afterward ; but every one pre- 
ſented in turn: agreeable to Cr. EI. 19, and 2 Inſt. 365: other- 
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wiſe there would be great confuſion; for the eider, either before 

preſentation alienating the eſtate, Would make all tenants in com- 

mon, or waiting till her turn, then making alienation, and fo de- 

feat the other parceners. Therefore the alienation of the eſtate by 

a parcener does not for this purpoſe make them in the caſe of ori- 

ginal tenants in common; but it {till partakes of the nature of par- 

cenery. Then what Buller inſiſts on is right: it is agreed, it would 

be the turn of his wife, if alive; ſo that the, alienation makes no 

difference. And if a precedent is wanted, the words of 2 In, are, | 
that the privilege not only deſcended to the heir but to the aſſignee 


of each. 


Walmſley verſus Child, December 11, 1749. Caſe 167. 


Aufs cauſe came upon bill and anſwer; and the queſtion was, Notes payable 
| : 3 VE to A. or bearer 
what equity the plaintiff was intitled to upon the caſe ſtated, and (aid by 2. 


and facts admitted therein, which were theſe. to be loſt ; 
2 85 8 | and a bill A 
ſeven years 


Charles Walmſley, in April 1742, lodged money in the ſhop of aſterwards by 


Mr. Child and Company, for which he took notes payable to himſelf 1 
or bearer. About nine days afterward he came to the ſhop and ac- 5. anon 


quainted them, that he had loſt the notes; believed his pocket was but no affda- 


picked of them at play, and imagined he knew the perſon who did e lobs, 


it; therefore deſired, they would pay him the money, as the notes indemnity: 


were not negotiated, . but only loſt. They anſwered, they were the plaintiff _ 
ready to do fo, if he complied with what was uſual in all ſuch baſes; were _-_ ” 
vg. to enter into a bond with ſureties to indemnify them. He ſub- law. 

' mitted thereto ; but never did it, advertiſing them for ſeveral days in 


the papers: and ſo it reſted till his death. 1 | 


This bill was brought by his widow and adminiſtratrix, inſiſting, 
that theſe notes muſt be taken to be loſt, and that after this length 
of time there is a preſumption of it : and that the defendant had 
no right to inſiſt on ſecurity againſt ſo plain a demand, The plain- 
tiffs having a clear right, muſt have a remedy ; and therefore pro- 
per to come here, the accident of loſs giving this court juriſdiction. 
The defendant runs no riſk therein. No action could be brought 
_ againſt Mr. Child by a perſon finding the notes; for the legal right 
being veſted in Walmſley and no other, his name, or the name of his 
repreſentative muſt be made uſe of in ſuch action: and then a re- 
| leaſe by a repreſentative reciting the accident, would be a bar to that 
action. But the ſtatute of limitations has barred ; which might be 
pleaded in an action at law by ſuch bearer, or in a bill in equity; for 
goldſmiths notes are within the ſtatute of limitations as well as bills 
of exchange. Nor does this caſe concern promiſſory notes only, but 
all other deeds and writings. Theſe. notes are as caſh ; and not to 

Vol. I. 4 8 | be 
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legacy the court does pot now require fecurity to be given, though 
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I! 1 be preſumed, that any perſon having them would lie by as in the 
| | f | caſe of a bond, which carries intereſt. In a bill for payment of a 


2% Il | the practice was ſo formerly; ; and yet there may be debts ſtanding 

| I] | | cut. 

| | it For defendant. Theſe netes are undertaken to be 9910 by tbe 
tis {FH goldſmith or the banker to the bearer, whenever demanded ; ſo 
32 i that they never raile a credit in their books with the perſon named, | 
1 | who is not conſidered as intitled thereto, unleſs he has the notes to 
| | i : produce; without which he has no right at law; for he cannot 
1 il bring an action for ſo much money had and received to his uſe ; be- 
E114 12 cauſe from the nature of the contract, the bearer has a right to de- 
o mand it. These notes by conſtant uſage are as cath; and as ſuch 
1 i paſſed in a late caſe of a deviſe of all the money in his houſe. 
Titif Then it is of conſequence to this kind of credit and to the publick, 
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who receive advantage thereſrom, that the faith and value of them 

4 | ſhould be kept; and though ſtopping payment is not the ſame as an 

It act of bankruptcy, it might be followed therewith, and hurt the 
credit of the bank. The fale of ſuch a note is an abſolute ſale of 

all the property of it, Compns 57; fo that there is no want of a aſſign- 
ment or conveyance thereof; but the very delivery over by pur- 

Chaſe or gift paſſes the material, Property; and from the terms and 
import of the contract, the defendant is not bound to pay but to 

the bearer. Then it is contradictory to the rules of law, to ſay 
the vendor by any act can alter the rigbt of vendee : the releaſe 
therefore will be no avail, As little will the ſtatute of limitations 
be at.y ſecurity to the defendant, this caſe not being within it; for 
the notes not being for value received, which words are never in- 
ſerted in common | goldſmiths notes, but payable on demand, the 
ſtatute of limitations docs not run till demand and refuſal: nor can 
there be intereſt by way of damages till then. But the ſtatute of 
limitations is ſtopped by acknowledgment of the debt, which the 
defendant bas all along done; and will take it out of the ſtatute, 
Tt then a riſk muſt be run, the plaintiff ought rather than the de- 
tendant to run it, from the groſs negleEt-at leaſt : nor is there any 

_ affidavit of the plaintiff s not knowing what is become of them. 
The defendant ſwears by his anſwer, that notes have been brought | 
to him after thirty years, which he has paid; and that upon in- 
quiry of the molt eminent bankers, the conſtant cuſtom is, never to 
pay where the note is not produced, but on ſuch terms; all which 
muſt be taken to be true, therefore it is not unreafonable, eſpecially 
as a perſon coming into equity muſt do equity. In Glyn v. The Bank 
of England, November 16, 1741, after the death of Nicholas Hard- 
ing, a lift of bank notes in his own handwriting were found, ſome 
marked as received ,by him, others as not received : the executors 


applied to the bank tor the latter; and offered to have the money 
; laid 
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laid out in ſecurity to wait the event; the bank ſaid they never did 


that, but where it appeared, that the perſon who applied was 
owner, which, did not appear; for they were common bank notes, 
and nothing but that liſt to ſhew his property. Your Loraſpyp 
held it a hard caſe, that the bank ſhould retain this money, 


and ordered it to ſtand over, for the bank to conſider of it; 


and 18th December directed an iſſue, to fee whether they were his 
property or not. Terceſe v. Geray, Finch Rep. 301, is applicable: 


ſo zre the caſes of inland bills of exchange upon the ſtatute g and 


10 M. 3.17: 
_- I 08D CHANCELLOR, 


Two queſtions ariſe on this caſe, Firſt, whether it appears 
clearly, that the plaintiff has right either in Jaw or equity to the 


money due on theſe notes. Then ſecondly ſuppoſing ſuch right, 


whether ſhe has purſued proper remedy ? It is certainly of great 
conſequence to the credit and general negotiation of notes: of this 


kind; and therefore whatever circumſtances of compaſſion and dif- 


ficulty upon the plaintiff, the court muſt conſider the caſe in gene- 


ral, aud not be induced lightly to carry this caſe ſo far, as to make 
the defendant riſk a ſecond payment. 


As to the firſt queſtion, the original right appears clearly by the 
anſwer to have been in Yalmſſey. The terms, upon which the 
defendant infilts, being uſual, it is certainly a reaſonable rule to 
go by: but whether they have a ſtrict demand thereto in all caſes 


is another conlideration : the defendant admits, that prima facie the 


legal right to recover this money appears to be in the plaintiff : and 


his objection from the import of the contract, being payable to 


bearer, and no want of aſſignment, &c. is carrying it too far to ſay 


in any caſe; for undoubtedly one's having loſt his note or ſecurity, 
is no reaſon why he ſhould loſe his debt. But a note loſt in that 


manner is a ſtrong reaſon why the defendant ſhould hold his hand, 
and receive the fulleſt ſatisfaction, that it would never be demanded 


of him, Where it is payable to him or bearer, the bearer of the 


bill or note has not ſuch a property, as that he can maintain an 


action at law in his own name, but it maſt be in the name of the 


payee or his repreſentative, But then it muſt be conſidered in ano- 
ther light, The contract of the party 1s, that it ſhould be paid to 
the bearer of the bill; it is a promiſe on the part of drawer of the 
note to pay o the perſon named or bearer ; therefore the bill muſt 
be brought, whoever demands the money, and the import of the 
agreement on the part of the payee is, that payment, to whoever 
brings the bill or note, ſhall be a diſcharge, and may be given in 
evidence as againſt him; which is a very material conſideration in 


this caſe: and therefore it behoves the defendant to have abſolute 
| | certainty, 
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certainty, or ſee the note, before he pays. If upon payment, 4 
releaſe is given of all demands on theſe notes, no action could be 
but in the name of Walmſley, and this releaſe may be pleaded : fo. 

it a judgment at law by Walmſley; that may be pleaded at law, 
and would be a diſcharge in another action. But a confideration oc- 

curs, that if any perſon came to theſe notes for valuable conſidera- 

tion, though they kept them in their hands for ſeven years, and after- 

ward brought a bill, whether this releaſe would do in ſuch caſe ? 

All the circumſtances would be then conſidered : vz. that the pro- 
perty paſſes to the bearer of them, and how long from the courſe 

of buſineſs ſuch notes may lie out; that they may go to all parts 

of the world, and may lie out ſeveral years; and it highly con- 
cerns the credit of them not to refuſe payment. Then if a bill is 

brought by a perſon proving he gave valuable copſideration for them, 

and a releaſe only ſhewn upon payment and ſuggeſtion of loſs with- 
out proof of the loſs, would that be a defence? It would be a very 
| precarious one. If actual proof of their being loſt or ſtolen, it 
would be a different conſideration : but here is no proof, the pub- 
liſhing the advertiſements is none, nor a preſumption. Then what is 
ſworn by the anſwer, is material, and muſt be taken to be true, as 
not replied to, of the account given of it by Walmſley to the defen- 

dant; which was a ſtrong reaſon for the defendant to ſtop his hand ; 

for Walmſley ought to have purſued the perſon ſuſpected. How is 
this caſe altered by length of time? Seven years are. paſſed which 
bi would at law create a bar: but not here; becauſe of the confeſſion 
ment to pay and offer of the defendant to pay on terms; which would take it 
takes the debt out of the ſtatute of limitations; for though it was long doubted 
1 ol whether a bare acknowiedgment to pay would do fo, it is not now 
 __ Ciſputed ; and it is alſo ſworn by the anſwer, that theſe notes have 


been brought on them after thirty years. 


The next queſtion is, wheths# the plaintiff, ſuppoſing ſhe has 

right, has purſued a proper remedy? And I am of opinion, ſhe has 

not purſued ſuch a remedy, as ſhould finally determine the caſe - 

between the parties. It is ſaid, ſhe comes properly to be paid, 

as upon the loſs of the notes. It is certain, that in caſe of a legal 

demand, as the preſent is admitted to be, there is no other rule of 

evidence upon the payment of money upon a loſs, than there is at 

law, but that in all caſes at law, except in one, the party may be 
remedied on proof at law, juſt as he may here, provided reaſonable 

evidence of the loſs; courts of law not requiring any more than 
Courts of equity, ſtrict and poſitive evidence of the loſs; which, as 

Where one it is generally occaſioned by negligence, is ſeldom capable of being 
may come given: but both admit evidence ariſing upon circumſtances, and 
unde upon that, the party is intitled to recover. But there are caſes, 

pon a loſs 

notwithſtand- UPON which you may come into equity on a loſs, though remedy 
ing a remedy may be at law; and one is clear upon a bill for diſcovery, - But if 
2 pol you come into equity not ouiy for COVEY but to have relief, on 


3 : | the 


ww WF . 


e . 2 * ION 
1 FITS bt BIR 


the foundation of loſs, that changes the jurifiliftion, And there are 


for that changes the juriſdiction, If the deed loſt concerned the 
title of lands, and poſſeſſion prayed to be eſtabliſhed, ſuch affidavi: 


if oper is not given, the plaintiff cannot proceed. But that is nota nete. 


the plaintiff 's way: Another caſe, in which you may come into 


bill was either loſt or miſlaid, as appeared by the affidavit annexed. 


mages and coits. In a book called Finch's Reports, 301, the de- 
_cree is ſomewhat larger, and the acceptance of the defendant was 


the manuſcript report; and indeed I do take it to be as in the 
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but three caſes in which you are intitied to do that; in every one 

of which you are obliged to annex an afiidavit to the bill to prove 

the loſs. If the deed or inſtrument upon which the demand ariſes Where aida. 
is loſt, and you only come for diſcovery, you are intitled thereto e ga, 285 
without affidavit: but if relief is prayed beyond that diſcovery, to q. 
have payment of the debt, affidavit ob the loſs muſt be annexed ; 


mult be annexed. Another cafe is of a perſonal demand, where 

loſs of a bond, and a bill in equity on that loſs to be paid the de- 

mand: there a bill for diſcovery will not be ſufficient, but it muſt 

be to be paid the money thereon ; but an affidavit muſt be an- 

nexed. The reaſon of the difference between a bond and note is, Difference in | 
that in an action at law a profert in cur. of the bond itſelf muſt be en at law 


g upon the loſs 
made, otherwiſe cyer cannot be demanded by the defendant ; and of a bond and 


neceſſary in the caſe of notes; no cyer is demanded upon them, 
the proving the contents being ſufficient ; and nothing ſtanding in 
this court on a loſs is, to pray ſatisfaction and paymant of it upon 
terms of giving ſecurity. In an action at law, the plaintiff might 
offer, but the defendant could not be compelled to take, but in 
equity, that would be a conſideration, whether they were reaſon- 
able. That was the caſe of Tereſy v. Gory, as Lord Nottingham has 
taken the name in an authentick record I have of it; which was 
Eafter 28 C. 2, where a bill of exchange was drawn on the defen- 
dant, and indorſed in the third place to the plaintiff, by whom the 


And the bill prayed that the defendant might be decreed to pay the 
plaintiff the money, as laſt indorſee, according to the acceptance; 


the plaintiff Grit giving ſecurity to ſave the defendant harmleſs againſt 


all former alignments; which was ſo decreed, but without da- 


after the third indorſement, as it is in that book, though not ſo in 


book; and then there is no doubt of the plaintiff 's right: but if 
that be material, it ſhall be inquired into: in that caſe if the ple in- 
tiff could at law prove the contents of his bill, and the indorſement, 
and the loſs of it, he might have brought his action at law upon 
that bill without coming into this court: but he was apprehenſive, 
the courſe of trade might ſtand in his way at law, and therefore 
came into this court upon terms, ſubmitting it to the judgment 
of the court, whether they were not reaſonable, So was the caſe of 
Glyn v. The Bank of England, the plaintiff ſubmitting to give ſe- 
curity ; which was, what a court of law could not take into con- 
TS 1 ay ol | 4 T | fideration : 


: : 3 , K 
. on ꝶ—— —— — — — „ — — < 


A * 
* — a — 2 
Sr. rata X " 
CLIT ths ee : — ' — r —————— ——— IS $42 8 ” 
21 a 5 = — — LIT — 
— — FI 
— 


T 
— IEP IE IA os. 
— — wc „ 
9 —_ 


— 


3 —— a 
——8 . — 


„ 


og — 2 — op — 
— — . Ä — —— 8 — 


„ 
* 
— I TI m 29 7 


—— CY 
2 
> wit ac 


* 
vv 2 — A 1 — A * * Fl 


245 2 -0- 
A . Ne TIN 
> — = - 8 
. r gs Wig 
® Þ I _— 2 n 3 - 


- 
N = Jo OY 


A * 
— eee” <4 


1 


D 


W 
1 


* 
. — — A Fe — 


— OE I 


346 


| curity, 


tiff is in the right, 


CASES Argued and Determined 


fideration : whereas the preſent expreſsly oppoſes the giving ſe- 
The reſult therefore as to the remedy 1s, that it 1s a bill 
in this court to have a decree for a plain legal demand, if the plain- 
without other circumflances ; and no affidavit 
annexed to the bill of the loſs of theſe notes; and no evidence be- 
fide preſumption. It may be ſaid, that the rule of this court for 
anpexing an affidavit to a bill is in the caſe of loſs of a deed ; and 
that in general is ſo: but I ſee not, why it ſhould not be required 
in the caſe of any inſtrument, if you come into this court to change 
the juriſdiction, which is the ground upon which the court goes, 

and then in the caſe of the loſs of a note it is the ſame. And in 
Tereſy v. Gery, the bill was fo brought; an affidavit being annexed, 
although ſecurity offered ; and weight was laid thereon by Lord 
Nettingham, That this is a legal demand, notwithſtanding the loſs 
of the note, 1s clear, and perhaps the caſieſt way that can happen; 
for the plaintiff may go two ways to work. If the plaintiff can 
prove the loſs, ſhe may declare on the nctes: but to get rid of the 
proof, the may bring an indebitatus offumpfit for money had and 
received, &c. for payment into the defendant's ſhop is admitted. 

The reaſon of making the ſtatute 3 and 4 of Anne aroſe from ſome 
determinations in the beginning of her reign by Holt C. J. that no 
action could be maintained on a promiſſory note, nor declaration 
thereupon, vi. Clark v. Martin, and Potter v. Pearſon, 1 Sal. 129; 
which caſes produced the act, as the the act itſelf recites : but that 
act of parliament did not alter, but that ſtill an 7mdebitatus aſſump/t 

may be brought, and the note given in evidence, or proved if loſt ; 

nothing ſtanding in the way, as there would in the caſe of a bond. 
Then ſuppoſing an action by the plaintiff againſt the defendant for 
the money, which is admitted to be paid into the ſhop, what will 
and in her way of recovering, but what ought to ſtand in her 


Way? It will then be for the conſideration of the court, how far 


the courſe of trade ought to ſtand in her way; and to that remedy 
J ſhall leave the plaintiff, As to the act relating to the inland bills 
of exchange, it deſerves to be taken notice of. Before the Stat. g 
and 10 V. 4. there was a great difficulty about recovering upon 
ſuch bills. This matter therefore being uncertain, the merchants 
rocured that act; the nature of the proviſion thereby being, that if 
an inland bill of exchange, payable to himfelt and never iodorſed, 
be loſt, and he comes to the perſon drawing, he is not bound 
to pay, without ſecurity given in caſe the bill be found : and yet 
what danger could there be in general? For if a bill is payable 0 
A. and A. makes affidavit and ſhews the loſs, and the bill never in- 
dorſed, there is little danger; becauſe it is common among mer- 
chants to draw ſeveral bills, viz. pay the ſecond, firſt not paid, which 
is a ſecurity, and is the conſtant courſe of merchants, Then conſider 
the intent of the 3 and 4 Anne, relating to promiſſory notes : the 


Aulc of the act is to give the lame remedy, * to make theſe notes 
of - 
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of the ſame effect, as inland bills of exchange. And this practice 
of the bank and the goldſmiths, has taken rife from the proviſion 
made in that act of parliament; for it is equally dangerous to them 
to pay, without having the promiſſory note delivered up, as in the 
caſe of the inland bills. Then if I am to a& by my diſcretion, I ſee 
no ground to depart from that: this 1s not a caſe, in which there 1s 
a probability of great hazard: nor do I think, the defendant, if it 
was not for the ſake of the precedent, would Jay fo great weight 
upon it; for from the length of time it is natural to think, there is 
no tiſk. But if there is any, I am not to let the defendant run 
it: and there is a ſuſpicious part of the caſe, from what Walmſley 
{aid and did. | 


Upon the whole therefore, the plaintiff muſt bring an action at 
law for the money ; the bill ſhall be retained; and then the matter 
will be properly tried, and a court of Jaw will take into conſidera- 
tion, how far the courſe of trade and manner of negotiating theſe 
notes are to go. It is now eſtabliſhed, that if a goldſmith's note is 
taken, and kept beyond three days, and the goldſmith breaks, it is 
the party's own fault for keeping it longer, though there is no act of 
parliament concerning that: this therefore is proper to be determined 


by a jury, as that was. 


5 7 ä . 8 
at For flaintiff, It has been doubted, whether the plaintiff can 

2 x maintain an action: therefore an iſſue ought to be directed, ſo as to 
5 clear it of all collateral matter. 

Ir x LWoRD CHANCELLOR. 

Il _---- | 3 

r I ſee no doubt of maintaining the action: nor is there any thing 

r 8 in the anſwer that will bar it. | : 

8 NF But if the plaintiff does not proceed in the aQtion for this money, 

9 F let the bill be diſmiſſed with colts. 

4 J Schellinger verſus Blackerby, December 16, 1749. Caſe 168. 
7 voy h | k 

J I having been determined by his Lordſbip that the office of Office liable 
8 taking care of the Palace and Houſe of Lords, granted to Black- pn 
d ---. I erby, his executors and adminiſtrators, for thirty-one years, ſhould no g — 
. + be ſubject to his debts, it was referred to the Maſter to ſee, what per day by 
- MA were the profits of that office, | LED 3 
| 7 part of the 

; 1 On exception to the report, the queſtion was, whether a fee of ofice. 

: 3 ſix ſhillings and eightpence a day (which was an allowance made 

ö AF by the Lord Chamberland's warrant to Blackerby for the purpoſes 

5 1 of making clean and ſweeping the Royal Houſe and Palace, and the 


2 chimneys, 
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1 | \ chimneys, removing and placing the chairs, forms, &c. in the Houſe 

TH of Lords) hould be held as part of the profits of the office; it being 

10 ſaid to be a voluntary allowance of the Crown by way of ſatisfaction 

=: = for particular expences in paying labourers, &c. and that it may be 
19 varied; therefore no part of the office? . 5 


5 N 1165 g oy ; 
is 1 | LoRD CHANCELLOR, 


ii | It would be very extraordinary, if this ſhould not be ſubject to 
| | the creditors ſatisfaction. In the bankrupt acts, offices are expreſsly 
named as ſubject thereto. It is clear, that this ſix ſhillings and eight- 
pence a day is part of the office and liable to creditors. It is true 
it may be varied; but it is not pretended but that it is an allowance 
paid time out of mind; nor ſhewn to be a new and particular 
bounty : nor objected that it has not gone with the office, If in- 
deed it could be ſaid to be money laid out of his pocket, there would 
be no ground to conſider it as part of the office: but it is not ſo. 
The words of the grant are cum omnibus aliis Vadits, feodis proficuts, 
commoditatibus; which muſt take in ſomething more than what are 
14 particularly there mentioned; and there is nothing more than this 
Y [1 1 to be taken in. It was intended to be ſo; and the words are proper 
I 8/1/18 | for it. If not thus conſidered, it would be vain for a court of equity to 
nt; | hold any office to be ſubject to creditors ; for there are ſeveral offices, 

| | al whereof the greateſt parts ariſe from a particular warrant from the 

| vi Crown ; which if ſtruck off, the other parts of the office would be 

| worth nothing. | FR 
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Caſe 169. Ryall ver/us Rowles, Jouuary 27, 1749-50. 
Mortgagees | 3 . | 
of gowns: &c. 72 ILLIAM HARVES T, a trader within the ſeveral ſtatutes 
permitting concerning bankrupts, in June 1732, borrowed from Benjamin 
uke and Joſeph Tomkins 1 500 l. and as a ſecurity conveyed and affigned 


continue in ; ; | 3 
roſſeſion, or- his dwelling-houſe and brew-houſe at Kingston, and all the cop- 
der and diſpo pers and utenſils in trade belonging thereto, by way of mortgage, 


ſition, h HEX | . | K 
ſ-eciick lien ſubject to redemption, He afterward took Jonathan Stevens into 


againſt general partnerſhip with him; and in leſs than a month after the partner- 

atiiznees un- H.: 3 | | | to. 8 
der dhe com. thip, December 22, 1736, made a ſecond mortgage to Potter in 
miſſion, | | truſt. 


oy 2 r 88 — — ITE — m 
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in truſt for Jonathan Stephens of his moiety of not only the utenſils, 
but the ſtock in trade, debts, profits, &c. for ſecuring a ſum of 
money, then lent to him by Jonathan Stephens, and any future ſums 
that ſhould be lent, December 10, 1737, he made a third mort- 
gage, of the ſeventh part of his undivided moiety of all the ſtock 
in trade, utenſils, debts due or to grow due, to Sir James Reyne. 
April 24, 1738, he made a fourth mortgage of the ſeventh part of 
his undivided moiety, with the ſame deſcription, to Skip. September 
7, 1738, he made a fifth mortgage to Jonathan Sephens, for ſe- 5 
curing to him 2000 J. which Stephens had paid to one Baugh, who 
had the original mortgage on the freehold eſtate; the real premiſſes, 
which were conveyed by way of leaſe to Tomkins, having been 
mortgaged to Philip Stone in 1725, and aſſigned to Baugh, who aſ- 
ſigned to Stephens upon being paid the 2000 J. He afterward made 
a a ſixth mortgage to George Harveſt his ſon, of the ſeventh part of 
his undivided moiety of the partnerſhip, ſtock in trade, debts, uten- 
fils, and profits, in conſideration of a ſum of money lent. 


Notwithſtanding theſe ſeveral mortgages, he continued in poſ- 
ſeſſion of the untenſils and ſtock in trade as before; altered, diſ- 
poſed and mortgaged them as his own, and received the debts in 
partnerſhip with Stephens, without any controul from any of the 
mortgagees till 1740, when he failed and became bankrupt. 


F Then the aſſignees and mortgagees inſiſted on the right to the 
4 ſeveral goods, ſtock, Sc. compriſed in their ſeveral aſſignments, 
; in oppoſition to the general creditors claiming under the com- 
A miſſion. | | ED 
1 | 
, b The cauſe was heard before Lord Chancellor, the Seals after 
3 Michaeimas 1747; and it being a new caſe, his Lordſhip ordered it to 
7 be argued by two counſel on each fide, afi/tked by the Judges, upon 
the queſtion whether all, or any and which of, theſe mortgages 


came within the Stat. 21 F. 1. 19, particularly the latter part of the 
tenth, and the whole of the cleveath ſection, or not? It was ar- 


= - gued February 24, 1747-8. 


Solicitor General and Mr. Noel, for the Aſſignees under the 
; $0 Commiſion. | | 


— 


The queſtion pon the conſtruction of this ſtatute are two. 
Firſt, whether any conveyance of goods or chattels by way of mort- 
gage, or with condition of redemption, is within that ſtatute? The 
ſecond, if the court ſhould think ſo, whether any of theſe fix mort- 
gages are within the clauſe as to any of the goods compriſed there- 
in; the conſequence of which is, that they muſt be as creditors 
under the commiſſion, and not be preferred to the other creditors? 
VoL. I. 413 | The 
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The firſt will depend on the true conſtruction of the act itſelf; 


to find out which three things are to be reſorted to. The circum- 


ſtances at the time of making the act; for to them the law was 
adapted: the remedy intended, and the miſchief deſigned to be 
prevented thereby : and judicial explanations of the act ſince, It 
will appear, that ſome conditions of redemption are within this 
clauſe, and that it was calculated for this. When this act was made, 
fraudulent CONVEYANCES WETE ſufficiently guarded againſt by 13 Eliz.. 
c. 5, 7. Twine's caſe 3 Co. 80, upon the conſtruction of that act, 
was conſidered ſo ſtrongly within it, that the party was puniſhed 
criminally : and particular proviſions are made by that ſtatute in 


caſes of bankruptcy. Fraudulent conveyances then, being provided 
for before, were never intended by the act now in conſtruction : but 


the thing intended was an equal diſtribution among creditors z which 


before was very unequal, ſome creditors getting prior liens ſeveral 


ways; as by bond, judgment, Sc. to take away which priority, 
unleſs where e by execution and recovery before the bank- 
ruptcy, was the intention of the act; and to reduce creditors, who 
had truſted the bankrupt generally, to equality. Another way cre- 
ditors had of gaining a priority, was by pledged goods; and after 
that a new way, by conveyance without delivery of the goods, 
Anciently, as appears from the year books, 5 H. 7. f. 1. Delivery was 
neceflary to a ſale; and was often done by parol : the pledge muſt 
be delivered over to the Pawnee himſelf at the time of borrowing, 
otherwiſe no property veſted in him. But that dectrine was after- 
ward exploded: as in Tl. 164. and 2 Lezn. zo. Clark's caſe, 


where the property was held veſted, though no delivery at the time. 


And Owen 124 held, that ſuch pawnee might aſſign over his pro- 
perty : ſo that wherever the convcyance was "under hand and ſeal, it 
was not neceſſary to veſt the property by delivery of the goods 
pledged: there is no real diſtinction between the words mortgaging 
and pledging ; the fi:ſt being generally applied to lands, the other 
to goods; arid they are in effect ſynonumcus terms. As to lands, the 


mortgagee hoids by title; and the title deeds always are, Or mould 


be in his, poſſeſſion: but as to goods there is no hold, where the 
pawnor keeps them in his poſſoflion. The end cf the act therefore 
being to reduce creditors to equality, it is but reaſonable to put 
ſuch creditors, who took pledges and left them in the hands of the 
bankrupt or pledger, to difpoſe of and alter them as he pleaſed, 


upon equality with other creditors; for the mortgagees gives the 


bankrupt a general credit. _ Suppole a diamond pledged for a 
large ſum, and pawnor keeps poſſcſſion of it; if he ſells the 
diamond, as he may do the next day, the creditor muſt come 
in under a commiſſion. The inconvenience in allowing a pre- 
ference in caſes of theſe ſectet conveyances, is greater than that 


of judgments, which are publick and open: not that the act 


intended to reſtrain the pawning and {ling goods generally; and 
| 5 | | there 
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there might be a ſale of goods where poſſeſſion could not be given; as 
of ſhips at ſea, and goods, and merchandiſe that are bringing home. 
Such conveyances then by way of mortgage are within the reaſon 
of the act: and the queſtion is whether within the letter? The 
word convey in the preamble extends to all conveyances in general, 
whether abſolute or by condition: mortgages of lands or goods are 


in this act called conveyances: and where a general word is men- 
tioned to take in all, it is not uſual afterward to ſpecify particular 


words, which come under it. The miſchief recited in the pre- 
amble is material, often happening. It never was a frequent prac- 
tice to buy goods abſolutely, and to leave them in poſſeſſion of the 
vendor to do as he would with his own, which caſe never hap- 
pens without fraud: and the preamble ſuppoſes a good conſider- 
ation, not upon fraud; againſt which cafe, if the legiſlature had in- 
tended a proviſion, it would have put it upon that. But they 
knew that would be void by 13 Eliz. and were therefore providing 
againſt conveyance by way of mortgage, the mortgagor keeping 


poſſeſſion and exerciſing all acts of ownerſhip. The enaQting part 


is very carefully penned ; and every word deſerves to be weighed: 
the goods muſt be originally the property of the bankrupt, and 
conveyed by him, and muſt continue in the order and diſpoſition of 
the bankrupt. It is objected, that mortgagee or grantee on re- 
demption cannot be called owner or proprietor: but the act con- 
ſiders him as ſuch: the words take in all ownerſhips whatſoever z 


ſome for greater intereſts, others for leſs; and: the pawnee or mort- 
gagee is in point of law conſidered as proprietor, and may maintain 
trover upon it, although that action is founded in property. Such 


conveyance by pledge has been held to be good againſt extent of 
the crown, becauſe the property is altered. 3 Bul. 17 ſhews, that 
pawnee has a ſpecial property, ſo that no act of pawnor can affect 
it by outlawry or felony. So if a leaſe for years is made of goods, 
a /cire facias for the king upon a ſubſequent outlawry ſhall not 


affect them till the leaſe ended. It is objected that the word 
true is aded to owner or proprietor, and tliat mortgagee never was 


deemed ſuch; bat true is never put in oppoſition to ſpecial, but 
ale, owner, and ſo meant in this act. It is ſaid that mortgages 


are allowed and excepred out of the act; power being by another 


clauſe given to the commiſſionets or aſſignees to redeem ; but though 
a trader may mortgage, his goods mult be delivered to the mortga- 
gee or in the hands of a third perſon, and not remain in mortgagor; 
befide, that clauſe only gives the ſame power the aſſignees had be- 
fore, in place of the bankrupt. As to judicial expoſitions upon 

this ſtatute ſince, it has been held, that the preamble ſhall be taken 
into conſtruction, and the enacting part controuled by it, So held 
by Holt, Chief Fuſtice in L' Apsjire v. L'Plaiſtrier, cited in 1 Wims. 
119; - Ph | 


Lee 
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Lee, Chief Fuſtice, My account of that caſe is different from: 


that in 1 Mus. evidence having been given of the alteration of 
the diamonds by taking them out of the ſockets, It was held by 
the court, that offering to ſell generally was ſufficient evidence 
of offering to ſell as owner; but no judgment was given; it being 


adjourned for further argument, although the court ſaid, if this 


was not within the act, they knew not, what was. I had occaſion 
to cite this caſe before Lord Raymond, at Guildhall, and it was 


then ſaid, there was no determination upon it. 


Lok p bes. 


I have ſeen another note of that caſe; and it appears to have 
been argued a ſecond time, when Sir Edward Northey took the 


diſtinction, that the enacting part was controled by the pre- 


amble. Search was directed to be made for the rule; which was 
found; and this matter was determined Pœſ. 9 Anne; but whether 
upon the point in — or no did not appear. 


For the general affignees. In Auguſt 1744 Ex parte Marſh, his 
Lordſhip held, that plate in truſt tor benefit of the wife was not 
within the ſtatute, not being of the bankrupt, or conveyed by him. 
The preamble then makes part of the enacting clauſe, and is the 
key to it, 1 ms. 317; nothwithſtanding the general act of parli- 
ament may take its riſe from a particular caſe; and ought to be 
conſtrued to prevent the miſchief, and advance the remedy. The 
queſtion of the mortgage of goods being within this act of parli- 
ament has been in judgment before. The caſe of Stephens v. Sole, 
7 5, 1736. which was ſolemnly argued, is in point. There 

Wm. Tafpenden, indebted to the plaintiff 1400/. for ſecuring pay- 
ment thereof mortgaged to the plaintiff ſome leaſehold eſtates, 
wharfs and three hoys, but kept poſſeſſion cf the hoys, and ſome 
time after became bankrupt, The plaintiff brought an ejectment, 
and got poſſeſſion of the leaſehold eſtate, but the aſſignees got the 


| hHoys, The leaſchold not being ſufficient to pay the plainuff his 


principal and intereſt, he brought a bill to forecloſe, and to com- 
pel the aſſignees to redeem the hoys, or that they might be fold 
to pay his demands. The aſſignees admitting the leaſehold not ſuf- 
ficient to pay the plaintiff, inſiſted on their right to the hoys under 
the ſtatute ; the bankrupt having the poſſeſſion, and acting as owner 
thereof till declared bankrupt. Lord Talbot decreed, that the plain- 
tiff might be at liberty to come in under the commiſlic n for his de- 
ficiency ; diſmiſſing the bill ſo far as it required account of the pro- 
fits of the hoys; which were ordered to be ſold for the benefit of 
the creditors in general, No caſe has fince occurred where it was 
held that a mortgage by way of condition is not within this clauſe: 
and wherever it has come before Lord Chancellor with proper facts 

ſo 
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Dodſon, 5 December 1740, but it never was. So upon the bank- 
ruptcy of Raymond, ex parte page, where the mortgagees gave it up, 
coming in under the commiſſion. „ | 


If then any, or ſome, mortgages may be within this act, the 
ſecond queſtion is, whether the ſix mortgages, or any of them, 
are within the ſtatute? Which will depend on three conſiderations : 
the nature of the chattels; the intereſt conveyed ; the perſons to 
whom, or for whoſe benefit, they are conveyed. The chattels 
are ſtock and utenſils in trade; the debts due and to be due; 
and yet poſſeſſion of the whole left with the bankrupt; who had 
the order and diſpoſition of them as before ; ſold, altered, and diſ- 

oſed as owner; was reputed as ſuch : and all this with the expreſs 


conſent of the mortgagee, who might have prevented this; the nature 


of the conveyance being ſo. Nor was he to account with the diſponee 
for what he ſhould ſell, nor for any of the debts he ſhould recover ; 
for that might probably have altered the caſe. As to the ſpecifick 
goods that were to be, the aſſignments of them are merely void at 
law, and only to be ſupported in equity by way of agreements to 
be performed when the goods come in ; this court conſidering 
it as done from the time it ought, whereas courts of law only: give 
reparation by damages. As to the debts, preſent and future, they 
cannot be aſſigned at law: and in equity it can only be ſupported, 
where the aſſignees have a proper power to ſue for, recover, and re- 
ceive the debts aſſigned. Whereas here the bankrupt after convey- 
| ance is to ſue, &c. and not to come to any account. And debts come 
within the words and meaning of the aft, within the word chattels, 
and would paſs in a will thereby. As to the intereſt conveyed, they 
are all, except one, ſhares of the ſtock : and the act requires delivery, 
and that poſſeſſion ſhould be altered. The mortgagees of part ought 
to come into the trade, and act as part-owners, and then it will be 
notorious, who are the true owners: which anſwers the objection, 
that delivery could not be given of parts of the goods. As to the 
_ perſons claiming the benefit of the aſſignments, it muſt be admitted, 
that each partner has a pledge on the partnerſhip effects, for what 
is due to him upon adjuſting the account, and the ſurplus muſt be 
divided: but here the money advanced by Stevens has nothing to 
do with the partnerſhip; being an entire ſeparate loan; and if this 
is ſuffered to ſtand againſt the reſt of the creditors, it will elude all 
the acts of bankruptcy; for moſt trades of the city are carried on 
in partnerſhip. Szevens was after the conveyance owner of the 


whole, redeemable as to one moiety : yet Harveſt continued to act 


in the partnerſhip, ſold and diſpoſed of his moiety, as he pleaſed. 
Then as to the general expediency, the policy of the law has been 
always to level creditors except ſuch as have recovered ſatisfaction, 

Vor. I. | 4X | or 
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or got ſuch poſſeſſion, as cannot be deſcated: whereas if this me- 


thod of mortgaging were allowed, one or two favourite creditors 


would ſweep away the whole; nor would creditors know what to 


Trade cannot be carried on without credit, which would 
be deſtroyed, if ſuch liens are allowed to give a priority; and for 
above a century have the legiſlature been guarding againſt it, It is 
no injuſtice to turn aſide ſuch mortgagees, who truſt the credit of 
the bankrupt, and would in caſes of inſolvency ſet up their con- 
veyances to defeat others, who were induced to truſt on the credit 


of his ſtock and trade : not indeed that all mortgages of goods with- 


out delivery are void: as of ſhips or cargo at ſea; but then every 
thing is done to enable the raking poſſeſſion upon arrival, as INVOICES, 


bills of lading, &c, So in caſe of bulky goods, delivery of the key 


of the warehouſe to the mortgagee ; but theſe caſes fall not within 


the act, nor the miſchief intended to be remedied. 


Attorney General and Mr. W. Braun for all the mortgagees 


The general queſtion i is, bel any, and which of theſe mort- 
gages or ſecurities, under which the ſeveral defendants claim, are 


made void in the whole or in part by 21 7. 1. 19? Upon which 


two conſiderations ariſe, Whether the particular intereſt, claimed 


by the mortgagees in the goods, be ſuch as made them true owners 
within the clauſe of that act? Secondly, as to the goods aſſigned, 
what poſſeſſion could be given? The true view of the laws relating 
to bankruptcy is, that all conveyances to defeat creditors thall be ab- 
ſolutely void. The real ground of the conveyance was to be in- 
quired into to rebut the general charge of fraudulent conveyances : 
and it would be an odd conſtruction, that in all events, although 
a valuable conſideration were paid, it ſhall be abſolutely void, be- 


| cauſe the poſſeſſion was left in the conveyer : though ſtrong 


evidence of fraud, it was only evidence, and capable of being re- 
butted; and the confideration, if good, was a ſtrong circumſtance 
to be oppoſed thereto. The meaning of the act was to prevent 
falſe credit by a perſon having goods which did not belong to him; 

being ſold abſolutely. Not a word in the a& about pledges, but | 
only general conveyances. A mortgage is the appropriation of a 
ſpecifick thing to certain purpoſes ; not oy for payment of money, 
but for indemnifying on divers occaſions. A pledge requires de- 

livery of the thing ; a * docs not. That they differ may 


be ſeen by Fuſlinian's Inſt. Tit. 6. and by the definition of Hypo- 


theca & Pignus. Bro. 271, Tre, it is no pledge unleſs delivered 
at the ſame time. But mortgagor is preſumed and underſtood to 


have poſſeſſion : nor was the retaining poſſeſſion ever evidence of 
fraud, where the conveyance was intended only as a mortgage, 2 
Bul. 226, It is the ſame with regard to goods as to lands. Chan. Pre. 


285, where a redemption was intended : : the produce of goods may 
| be 
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be granted as well as the goods themſelves, The words owner 
and proprietor are to be limited by the nature of the conveyance, and 
extends not to mean the real owner in all caſes. Though the pre- 
amble is the key, Lord Cowper in Copeman v. Gallant, 1 Wins. 314, 
would not allow that the preamble ſhould reſtrain the enacting 
clauſe. A factor, having goods fent him from abroad to ſell, is not 
owner within the act; becauſe, if he becomes bankrupt, the court 
will take the goods out of the hands of the aſſignees for the right 
owner. It is common to have general acts of parliament from 
particular cafes, and ſometimes the Jegiſlature recites the particular, 


and ſometimes a general reaſon : the preamble therefore, where ge- 


neral, ought to be conſidered with the enacting part; but where a 
particular reaſon is given, it would be odd to conſttue the remedy 


for that caſe only, and not take the act in general. The mortgagor 
is generally conſidered as true owner ſo in common law courts, 


and in the acts concerning mortgages and the redemption of eſtates, 
he is called owner. The word owner is indeed ſufficient to take in 
ſpecial owner; but that this act does not interfere in this caſe, appears 
from Magot v. Mills, 1 Lord Ray. 286, and Jacob v. Shepherd, cited 
in 2 Wms, 431. If poſſeſſion was to be altered, it would in this 
caſe defeat the mortgage; for it was intended, that the trade ſhould 
be continued, and not to put the mortgagee in poſſeſſion. The na- 
ture of the mortgage was proper to have the poſſeſſion kept in the 
mortgagor : therefore like the caſe of a leaſehold eſtate for years; 
a mortgage of which, though a chattel, is not within the att, and 
there is a great diſtinction between the poſſcſiion of goods being in 
the perſon, who is real owner, and one who is only conditional 
owner. 1 Lord Ray. 724. As to the things aſſigned, it could be of no 


uſe to the mortgagee to take theſe utenſils, being fixed to, and con- 


ſidered as part of the premiſes. A ſhare in trade is a mere choſe in 
ation. 2 Wms. 427. Small v. Oudley, Some of the things are to 
be in futuro, and of which the mortgagees could not poſſibly 
have poſſeſſion: this court will bind property, which the law 
will not bind; and this act can affect nothing but what means 
a legal conveyance. If the general acts of parliament or the 
common law give not theſe kinds of debts or goods to the ge- 
neral aſſignees, this act cannot; and the mortgagees will have a 
lien and priority: not that the creditors of the partnerſhip ſhall be 
hereby prevented ; but the plaintiffs are private creditors; and theſe 
are only aſſignments of the reſidue, after payment of the partner- 
ſhip debts, of what ſhall be taken hereatter; which can be aſ- 
ſigned in equity, but not in law, In notion of law, the poſſeſſion 
of one partner is the poſſeſſion of the other: it is common to have 
a covenant in a partnerſhip, that one partner ſhall not aſſign with- 
out conſent of the other, and the aſſignee of part of the part- 
nerſhip effects cannot maintain rover; for the partnerſhip may be 


given in evidence, and the aſſignee has no remedy but in equity. 


Had 
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Had it been to Stevens inſtead of Potter, it could not have been 
within the act; for there to all intents Stevens would have been in 
poſſeſſion. In the very deed the aſſignment is ſaid to be in truſt 
for Stevens; and then it will be preſumed, that Potter ſuffered 
Stevens to continue in the poſſeſſion which he had before, vig. real 
owner as to one moiety, and ſpecial owner as to the other, Then 
as to the exigencies of trade, money is often wanted at an hour's 


warning ; and then it is frequent to borrow upon goods for a limi- 


ted time: and if a man was in that caſe to put another in poſſeſſion 
of his ſhop, or to deliver the key of his warehouſe, it would be 
publiſhing himſelf a bankrupt to the world. Credit is a very ten- 
der thing; and if the method was to deliver poſſeſſion in all caſes, 
it would be ſo great an inconvenience as to deſtroy all credit and 
truſt whatſoever. yo 


= Reply. The clauſe in this act extends indeed to abſolute ſales ; 
but not to that caſe only. Allowing that the enacting part ſhall not 
be reſtrained by. the preamble, yet that it goes as far as the caſe in 


the preamble, can be no queſtion; but whether it ſhall go farther ? 


The caſe ſtated in the preamble, that many convey and till retain, 
is the preſent caſe; for in abſolute conveyances it would not often 
happen without fraud. Chattels are no real pledge or ſecurity, un- 
leſs a delivery; it is otherwiſe in caſe of lands; the title being a 
ſecurity without the rents and profits. The diſtinction between 


mortgagee and pledgee is nominal only, and alters not the nature 


of the contract: the Roman law ſays, hypotheca and pignus are the 


ſame; ſo Calvins Lex; and fo is the nature of the contract. 


Lokp CHANCELLOR. 


The power of a maſter to bind a ſhip is called hypotheca ; yet 
there is no delivery of poſſeſſion; and it differs from pignus or 
pledge. 7 rs 


Reply. It does ſo ; but the maſter has a particular lien, by way of 
ſecurity for what might be due to him: and thoſe caſes are exactly 
the ſame as abſolute ſales, where delivery may not at all times be 
neceſſary. 2 Bul. 226, relating to mortgage of lands, is quite out 


of the caſe. The general proprietor here acts with conſent of the 


ſpecial. Hale in his Analy/is in his diviſion of ſpecial property, fays, 
that a pledge and grant on condition, is a ſpecial property: the 
report in 1 Lord Ray. 286, has only ſtated fome drums: as to 
1 Lord Ray. 724, the fourth point, the only queſtion was, whether 

the execution was fraudulent ? not a mortgage by a bankrupt, but 
the putting goods into the hands of another to fell on his account. 


In Jacob v. Shepherd, if the act had been thought of, that caſe 


was not within it; nor was it truly referred to in 2 Hs. 427. 


LoR spd 
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Loy CH ANCELLOR, 


It was not. Sir Toſe ph Tekyl ſet afide the _— of goods 


as fraudulent, without taking notice of this clauſe, But Lord Chan- 


cellor King was of a different opinion; becauſe there was a con- 
fideration ; and that he could not make a bankruptcy, where the 
law did not, But the aſſignment being ſo extenſive, he ſent it to 


law, to fee whether the affignment itſelf was not an act of bank- 


roptcy; but ſtill took no notice of this clauſe. 

Reply. Then Small v. Oudly, 2 Wms. 427, falls under the ſame 
conſideration: the preſent e was not under conſideration, nor 
could it be. No chattels were ever intended to be excepted out, 


but ſome chattels cannot come within the circumſtances of the 


act: as leaſchold, which are governed by the ſame rules as real 


eſtates, It is objected, that the act extends only to legal, and moſt 
of the things here aſſigned are equitable chattels: but where the 


act ſets aſide all conveyances, it means both in law and equity; 
and equity muſt follow the law, The only caſe in which, as to 
the rules of property, this court does not follow the law, 1s, that 
a widow 1s not intitled to dower out of a truſt eſtate; which ob- 


rained at firſt without being attended to. Poſſeſſion of debts aſ- 


figned may 'be given by delivery of the ſureties, and by giving 
power to receive and recover: but here all thoſe powers are 
left in the bankrupt, and to apply the debts to his own uſe, Cer- 
tainly he, that lends money on goods in a ſhip, and not taking 
poſſeſſion, will lend without that ſecurity, and on the general cre- 
dit; for ſuch goods, are really no ſecurity ; becauſe the moment 
they are ſold, the lender becomes a general creditor. The. line 


how far the act extends, and where to ſtop, is eaſily drawn, 


by the act itſelf ; for where poſſeſſion of the bankrupt is without 
conſent of the mortgagee, it is out of the act: otherwiſe not. It is 
ſaid, this will prevent aſſignment of ſtock in trade; but an abſo- 


Jute aſſignment of all ſtock in trade would hardly be good in caſos 


of bankruptcy, even laying it out of this act: it was ſo faid by the 
Maſler of the Rolls in Small v. Oudley ; it _ only ideal, and car- 
rying a We of fraud. 


The court having taken time to conſider, now delivered their 


9 


- Durmee y lice. This caſe is of ſo extenſive a conſequence to 
trade i in general, it may be attended with ſuch inconvenience either 
way, and in moſt reſpects is ſo wholly new, and no judicial de- 
termination, that I ſhall endeavour to lay my thoughts i in as clear a 


light as poſlible. | 
Voz. I. 411 On 
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CASES Argued and Determined 


On ſtating the caſe as far as it relates to the queſtion, as it ſtands 
on the pleadings and the Maſler's report, the general queſtion ſeems 
to be, whether theſe ſix mortgagees, or any of them, will be inti- 
tied to reſott to the utenſils, Sc. for a ſatisfaction of their debts ? Or 
whether, like the reſt of the creditors, they muſt come under the 


commiſſion for a diftribuuve ſhare of thuſe debts? Which depends 
on a more reſtrained qut ſtion: whether theſe ſix mortgagees, or 
any of them, did not permit the bankrupt to continue in the poſ- 


ſeſſion, order, and diſpoſition, fo that by the ſtatute J. 1, the com- 


miſſioners were intitled to fell and diſpoſe of theſe ſeveral mortgaged 
chattels for the benefit of all the creditors ? Ss 


It is natural from the mortgages to conſider this in three diſtinct 


"lights, Firſt the nature of a mortgage or conditional ſale of ſpeci- 


fick goods, things in poſſeſſion, of which there may be actual de- 


livery, where the bankrupt continues in poſſeſſion of theſe goods; 
and it 1s neceſſary to conſider ſuch morigage to a ſtranger, and to a 


artner. Next the nature of three of theſe mortgages to ſtrangers, 


as conditional ſales of things partly in poſſeſſion, as utenſils and ſtock 
in trade, and partly Che/jes in action, as debts and future profits. 
Laſtly, whether the general rule will extend to it, ſuppoſing theſe 
' mortgages to ſtrangers are within the ſame rule as mortgages of 
ſpecifick goods, whether there is any difference between a mort- 
gage to a partner and to a ſtranger? And although the preſent queſtion 
- muſt wholly receive a determination from the clauſe in the ſta- 
| tute, yet it is neceſſary to conſider conveyances to creditors before that 


ſtatute. 


But previouſly it is proper to clear the queſtion with relation to 
pawns, It was contended, that pawns by the Roman and Engliſh 


law required delivery, but that hyporhbecation or mortgage did not. 
As to the Roman law, there was an authority cited, Juſt. Inſt. Lib. 


4, Tit. 6, Sec. 7, which paſſage, if it ſtood alone, might go a good 


way to prove what it was cited for, But there is another Roman 
authority, proving pignus to be as valid without delivery: and the 
true diſtinction between them is only, that pignus is of moveables 
capable of delivery, the other of immoveables only. Domat Lib. 1. 
Mood, Lib. 3. Chap. 2, 219. Digeſt. co. Tit. 16, Law 238. 13 
Lib. Pandefts, Tit. 7. Law'1. 20 Lib. Pandefs, Tit. 4, Law 12, 


10. where a pawn to two, and delivered but to one, and where 
the pledge is concurrent in point of time, the preference to the per- 


' ſon, to whom a delivery is tated there, that he will have a better 
remedy by way of action than the other. Delivery then is not ne- 
ceſſary by the Roman law: and other nations receiving this Ro- 
man law corrected the inconvenience of this law as to that point 
that if a pawn is not delivered, it ſhall not affect a purcha- 
ſer for valuable conſideration, as it certainly did in that Jaw. But 
ſuppoſing that diſtinction true, it could have no influence in 


the 
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the preſent caſe, . unleſs the Roman hypothecation and Engliſh 


mortgage were the ſame ; which they are not. No property was 
transferred 1n the bypothecation : : an Engliſh mortgage is an 
immediate conveyance, with power to redzem 3 and equity at any g 
time admits redemp:10n, notwithſtanding forfeiture ; but that does 
not alter the conveyance, therefore there is no compariſon between 
them: and in the Roman law there is a place where it is held, 
that ſuppoſe there is an hypothecation, with condition that if the 
mo ey is not paid at the day, the pawnee ſhall enjoy the goods: that 
1; a conditional ſale, Tut. Code, Lib. 4. Tit. 54, Law 2. and the 
ſame Liber of the Code relating to conditional fales of moveabl.s, 
Law 7. All that can be inferred from the Roman law with re- 
ſpect to pawns and hypothecation, will be foreign: and from the 
Engliſh law, as to pawns, as foreign. I admit delivery neceſſary 
to a pawn ; the year book Cited, 5 H. 7, is an expreſs authority in 
point; and therewith agrees 2 Rol. Rep. 439, Rojs v. Bramſted, that 
it is no pawn where no poſſeſſion is transferred at the time. 2 Leon. 
zo, and 771. 164, are caſes not of pawns, but bailment to third 
perſons to fell goods for the uſe of a particular creditor, who will 
have an intereſt in the performance of that contract, and may ſue 
the bajlee ; which has nothing in common with the caſe of a pawn. 
All the books treating of pawns, treat them as in the poſſeſſion of 
pawnee z where a pawn is compared to diſtreſs, and ſuppoſe that 
the cuſtody of the pawn mult be in the pawnee, Owen 123. 2 Lord 
Ray. 917. 2 Sal. 522, but there is one caſe more, where the pro- 
per diſtinction between mortgage and pawns is taken, Ratcliff v. 
Davis, N 137. Cr. F. 244. Te. 179. 1 Bul. 29. where the 
court held, there was a ſpecial property in pawnee, intitling to the 
cuſtody, till the condition is performed: but that on payment the 
whole property veſted in pawnor; diſtinguiſhing it from a mort- 
* gage, which is a conveyance of the thing: that therefore muſt be 
E laid out of the caſe, becaule i it has nothing in common. 


2 The next confidermien then is, in what e the creditors Fraudulent 

F ſtood, in relation to conditional ſales or mortgages by their debtors e ander. 
to their prejudice, where the mortgagor continued in poſſeſſion of 
5 the goods mortgaged : and the ſtatute governing this matter is 13 
1 Elizabeth; in which there is no diſtinction between conditional and 
: abſolute ſales, provided they are fraudulent, This ſtatute being 
made to protect creditors againſt all conveyances to defraud them, it 
was incumbent on a court of equity, or a jury at common law, 
upon conſidering the whole circumſtances to pronounce, whether 
the conveyance was made with ſuch intent or not. Where the 
neglect naturally tended to deceive creditors, it has been held a 
badge of fraud, where left in his hands. But if from concurient 
circumſtances it appeared, the title deeds were not left to de- 
fraud creditors, but upon t reaſonable and honeſt purpoſes, or left with 
the 
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the vendor, not ſo as to deceive touching his ſubſtance, that being 
accompanicd with other circumſtances, could not be pronounced a 
badge of fraud. Therefore it lay open upon this to determine whe- 
ther fraudulent or not. The 1..ding caſe on this is Twzre's caſe; 
where it is held, that it was upon a valuable conſideration, but not 
Bona fide, from the continuing in poſſeſſion, and trading therewith, 
It is difficult, unleſs in very ſpecial caſes, to aſſign a reaſon, why an 
abſolute or conditional vendee of gocds ſhould leave them with ven- 
dor, unleſs to procure a colluſive credit: and it is the ſame whe- 
ther in abſolue or conditional ſales; neither the ſtatute, or the 
reaſon of the thing, making any difference. If no delivery is ne- 
ceſſary on a mortgage, they may be mortgaged three times over, a- 
bove the value; and then it is juſt the ſame, as if they remained in 
his hands after one abſolute ſale, But it is inſiſted, there are ſeveral. 
caſes, where there is a diſtinction as to this poſſeflion after ſale 
between conditional and abſolute conveyances of lands or goods. 
That of lands is not applicable to a caſe of goods : the caſe 
cited for this was Stone v. Grubbam, 2 Bul. 226, and 1 Rol. Rep. 3. 
but no argument from thence, unleſs the poſſeſſion of lands and 

oods after a conveyance was on the ſame foot. Poſſeſſion is no 
otherwiſe a badge of fraud, unleſs as calculated to deceive creditors. 
There is no way of coming at the knowledge of who is owner of 
goods, but by ſeeing in whoſe poſſcſſion they are: the poſſeſſion of 
lands is of a different nature; there may be a poſſeſſion as tenant at 
will; as every mortgagor is of a mortgage before the condition is 
broken. Every one defiring credit intitles to an inquiry into his 
ſubſtance; and therefore becauſe the poſſeſſion of land is of an 
ambiguous nature, as it may be in the hands of the tenant, as well 
as the owner, the title deeds, &c. may be required: but never at 
what market goods were bought; the poſſeſſion and wfure of 
them being all. Therefore in equity, where deeds are left with a 
ſecond mortgagee, and the firſt mortgagee neglects to take them 
into his poſſefſion, the firſt mortgage is poſtponed. The reaſon is 


given by Lord Talbot in Head v. Egerton, 2 Wms. 290; he ſuf- 
fering for his fraud. The next cafe cited for this was Bucknal v. 


S 


Royſlon, Chan. Pre, 28 5, but no diſtinction was taken there be- 
tween conditional and abſolute ſales by Lord Cowper ; but that there 
was no evidence in the caſe before him of a poſſeſſion calculated 
to acquire a falſe credit, which would make it void, The next 
caſe in ſupport of this diſtinction was Megot v. Mills, 1 Lord Ray. 
286, and Ceſes in the time of King William, 159; from both which 
books it appears, the caſe was ſo imperfe&, that the court ſent it 
to a new trial, What reaſon weighed with Holt is not clear; but 
it is clear, that it was not this diſtinction; diſtinguiſhing only 
bills of ſale to a landlord, from any other creditor, But though 
from all theſe caſes it does appear, that in the conſtruction of the 
] 2. 8 13 Eliz. 


in the Time of Lord Chancellor Harpwicks. 


13 Eliz. there is no diſtinction between conditional and abſolute 


ſales of goods, if made with intent to defraud creditors, yet a 
court of equity or a jury are left at large to conſtrue, whether it 
was made with ſuch intent or not, 


Then to conſider the ſtatute of J. 1. the 10th ſection is by miſ- 21 J. 1. 10. 


rint connected with another part, to which it has no connexion, 
when it is the preamble to the eleventh ; no diſtinction is made in this 
preamble between abſolute or conditional conveyances : nor 1s there 
any in reaſon ; as the thing may be mortgaged twice or thrice 
over. Undoubtedly as the preamble makes no ſuch diſtinction, 
ſo the enaQting clauſe will in its deſcriptive words take in one 
as well as the other. The only queſtion which can ariſe, is, 
whether the mortgagor, and not the mortgagee, ſhall be conſtrued 
the true owner and proprietor. The conditional vendee is ſo ; and 
the contrary can be no other principle than that of confounding 
pawns and mortgages. There might be ſome doubt perhaps in 
the caſe of a pawn, and 3 Bu/. 17 was cited. But how can that 
be doubted in the caſe of a mortgage? Which is an immediate 
ſale, although by performing the condition the thing may be re- 
deemed afterward by indulgence of a court of equity : but till per- 
| formance the conditional vendee, though ſubject to be deveſted 
thereof, is the abſolute proprietor. A pawn is complete by the 
delivery, but an abſolute ſale is complete by the contract, and the 
party is intitled to delivery as ſoon as the money is paid. If con- 
ditional vendee, on paying his money for the goods, will not in- 
ſiſt upon delivery to him, he confides in the vendor, not in the 
goods: and therefore ſhould come in the ſame caſe with other cre- 
ditors, eſpecially as he has been the bait to draw other creditors in. 
But there is an expreſs caſe in point deſtroying every ſuch diſtinction, 


Stevens v. Sole, It was urged, there were ſubſequent caſes im- 


peaching the ſtrength of this: but none ſuch have I ſeen. As to 
Bourne v. Dodjon, December, 4 1740, it is · ſufficient to ſay, there 
was no judicial determination : but the Lord Chancellor ſaid, the 

aftignment, if void, was void at law, and directed a trial; but then 


conſidered the great inconveniencies which might accrue, if ſhips 


and a cargo at fea ſhould be liable to the bankruptcy of the party 


in the mean time; and on the other hand, if mortgages and condi- 
tional ſales ſhould be conſtrued out of the ſtatute; ſo that it was 
not determined, but ſent to law. Another caſe for this was Brown 
v. Heathcote, Mich. 1746, where it was contented, there was no 
delivery of poſſeſſion which remained in the bankrupt till the ſhip's 
return, ſo that it was within the ſtatute of J. 1. but Lord Chan- 
cellor held not; the caſe not being within the deſcription of the 
ſtatute; for the aſſignor could not be ſaid to have the order and 
diſpoſition ; there being no poſſibility of putting Heathcote in poſ- 
| ſeſſion: nor could he conſent or diſſent as to the poſſeſſion continu- 
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ing, as it did, of a ſhip and cargo at ſea, Nor does it come within 
the reaſon of the ſtatute ; which was intended to hinder the ac- 
quiring falſe credit or ſubſtance; which could not be, where an 
ownerſhip could not be ſhewn. And a delivery of all the muni- 
ments and means of reducing a ſhip or cargo at ſea into poſſeſſion 
is in law a delivery of them, So a delivery of the key of a ware- 


houſe is a delivery of thoſe goods, which are bulky, being the only 
immediate delivery the things are capable of : ſo that this is not 


within the intent or words of the act, as Stevens v. Sole is. Then 
a conditional ſale is the ſame as an abſolute ſale, where the poſ- 
ſeſſion is left in the bankrupt, in order to acquire a reputation of 
ownerſhip, and ſo a falſe credit. It is neceſſary to apply this to 
theſe mortgages : though Jonathan Stevens will be preferred, in 
E of mortgage upon the real eſtate, to Tomkzns ; yet as to any 
ien upon the utenſils fixed, the mortgage of Tomkins will be pre- 
ferred to Jonathan Stevens. The mortgage of Tomkins is of a dou- 
ble nature of a leaſe of the houſe, with the fixed and moveable 
goods. As to the fixed, there is no title to remove them, till the 
mortgagee is ſatisfied, for though they might be ſeiſed according 
to Poole's caſe, 1 Sal. 368, yet where a trader erects fixtures to his 
houſe, and leaves it; neither he, nor any other can remove them 
during the term, any more than he can cut down trees, during the 
term he had leaſed, if they are part of the leaſe, and not excepted _ 
thereout : thoſe, which are not fixed, will be liable to the ſeiſure; 
in a leaſe of the houſe with the moveables, the whole rent iſſuing 
out of the houſe, and not out of the chattels. 5 Co. 17. 1 And. 4. 
Dyer 212. b. It is true, that a partner is poſſeſſed per my & per 
tout of thoſe chattels; and therefore no actual delivery is requiſite : 
but the offence of the ſtatute is not that, but the permitting to 
continue in poſſeſſion after a ſale to another; and that other is 
intitled to the poſſeſſion of the whole in entierty, as Tonathan 
Stevens was intitled: who therefore permitting William Harve/t 


to continue as half owner, is within the caſe deſcribed in the 


ſtatute. Next conſider the other three mortgages of a ſeventh 
ſhare of the bankrupt's moiety in the partnerſhip ſtock, utenſils, 
debts, ſtock and profits in trade, partly things in poſſeſſion, partly 
in action. But I will firſt conſider the caſe of an aſſignment of 
a mere choſe in action. The ſimpleſt caſe I know, is of a debt on 
bond; which is only aſſignable in equity, not at law: the reaſon 
why aſſignable in equity is, becauſe the aſſignor can furniſh the aſ— 
ſignee with all the means to reduce it into poſſeſſion, giving authority 
to ſue in his name, and the bond into his hands to prove the debt, 
when he does ſue, Why is not delivery then as requiſite on ſuch 
an aſſignment, a delivery in the conveyance of a thing in poſ- 
ſeſſion ? Why will not the means of reducing into poſſeſſion be 


_ conſidered in the ſame light as a conveyance of the thing itſelf at 


law? A bond debt is certainly a chattel ; although ſome doubt 
was ſormerly made of that; ſo that in a grant of all goods and 
Lo En : . chattels, 


ww 


| to Potter (which was all his ſubſtance) to continue acting as owner, 
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chattels, a bond debt would not paſs. But that is not becauſe it 
is not a chattel in its nature; but becauſe of the forfeiture to 


the king, who takes the obligation and duty thereof, Bro. Prerog. 
20. 3 Inſt. 5 5. Finch's Law, Lib. 2, Chap. 17. But the concluſive 
caſe is Ford's caſe 12 Co. 1. that perſonal actions are included in 
the word goods in an act of parliament as goods in poſſeſſion. Then 
the debt, by the aſſignor's continuing it in his hand, is in his order 


and diſpoſition, as he may receive the money due, and cancel the 
bond, and may aſſign it over again to another creditor; and can- 
not have this bond but by conſent of the true owner in equity: 


and therefore as he is not obliged to accept a defective ſecurity, 
it is his own fault. As to bulky goods, the means of redu- 


cing into poſſeſſion has been held ſufficient: why not then in 
the caſe of a choſe in action? But this caſe will not need that ex- 
| preſs determination, this being an aſſignment of things partly in 
poſſeſſion, partly in action. It has been ſaid, a ſhare in trade is a 


mere choſe in action, and Small v. Oualey cited for it: but that 
could not come within the ſtatute. There is a diſtinction between 


the trade of the ſame and of another man; and every act muſt be 


conſtrued largely and beneficially in favour of creditors. If goods 
are aſſigned to a factor, who, before he breaks, ſells them; mo- 


ney has no ear mark, and the merchant muſt come under the 
commiſſion : but if he lays out that money in freſh new goods to 


be ſent to that merchant, thoſe goods may be followed. 1 Sal. 160. 


| Suppoſe the bankrupt had ſold theſe goods, and takes notes payable 


to himſelf for the money, and breaks before they are payable : the 
aſſignee receiving the money on theſe notes, it would be money had 


and received to the merchant's uſe, becauſe it aroſe from the ſale 
of goods of that merchant: Surman v. Scot, C. B. Hil. 16 G. 2. As 
the goods themſelves would be liable, why ſhould not the profits 
ariſing from the ſale thereof be in the fame condition? As to 


the three aſſignments of the ſeventh ſhare of a moiety, they per- 


mitting the bankrupt to act and intermeddle as owner of the whole 


moiety, maſt come as other creditors under the commiſſion ; for- 


 feiting any right to reſort to theſe mortgages themſelves for a fatiſ- 
faction. The laſt point is in relation to the aſſignment of the 


whole moiety to Potter in truſt for levens: which will either fall 


under the conſideration of an aſſignment to Porter as diſtinct from 


Stevens, or in the ſame light as if an aſſignment to Stevens di- 


rely; and in either light it will not vary the determination. If 


as an aſſignment to Potter, be will be truſtee for Stevens till re- 
demption; and there will be a reſulting truſt after redemption for 


Hilltam Harveft, who in ſuch caſe ought to have delivered the 
partnerſhip deed over to Potter, if he was diſtin from Stevens; 
becauſe that is part of his title, and Potter ought to have been ad- 


mitted partner for a moiety ; for it is difficult to ſay, why Wil- 


liam Harveſt was permitted, after a conveyance of his whole moiety 


and 


363 


< + +} 
« FW” 
{E 
? 
. 
es 
: 4 
* 
141 
z F 
: is 
732 
* Y y 
: 5 
= 
4 · 
8 =4 
. " 
I = 
. 
U 
3 
FY 
- 
1 


I. 
't 
- 


394 


CA 8 E S Argued and Determined 


and with the partnerſhip deed to ſhew that he was owner for a 
moiety, unleſs for the purpoſe of gaining a deluſive credit. But if 


it is conſidered as an aſſignment to Stevens himſelf, he, being ſeiſed 


per my and per tout, will indeed require no actual delivery: but the 
permitting to act, after parting with all the intereſt till redemption, 
is the very thing the ſtatute was intended to prevent. The part- 


nerſhip deed might be inſiſted on to be depoſited ; for William 


Harveſt was ſecure without having the deed in his poſſeſſion, 
Stevens then is the true owner of this moiety, and has permitted 
the bankrupt to continue in the order and poſſeſſion as if owner; 


and he has been reputed owner, and has taken upon him the order 
and diſpoſition of this moiety as owner, and comes within the 


expreſs words of the miſchief and intent of 21 F. 1, otherwiſe a 


door would be open to fraud by a partner being permitted to retain 


all the badges of ownerſhip to deceive the reſt of the world. It was 
inſiſted, the partnerſhip ſtock was a ſecurity : but they are on the 


ſame foot as ſtrangers. If one partner lends money to another 


partner on a ſeparate account, it is never held that his moiety in the 


ſtock would be a ſecurity for that. The general rule in 2 Chan. Rep. 
Oct. Lord Craven's caſe, and 2 Ver. 293. Richardſon v. Goodwin, 


and 3 Wm. 180, Croft v. Pyke, is ſtrong againit ſuch a rule. I 
may be ſaid, it will lay trade under great reſtraint, if a trader cannot 
mortgage his whole ſtock without admitting into his trade. That 


may be inconvenient, but the inconvenience on the other fide is 


greater. If it is once eſtabliſhed, that the friends of a ſinking man 


may ſecure themſelves by a mortgage on every thing he has, which 


is valuable, without running a riſk themſelves, commiſſions of bank- 


ruptcy will become uſeleſs, when nothing is left to the creditors, 


As to the moveables therefore, theſe fix mortgages notwithſtanding 
they will be liable to the diſpoſal of the commiſſioners by the ſtatute 
21 F. 1. As to the fixed, no removal can be till ſatisfaction of the 
mortgage of Tomkins. 5 


Lord Chief Baron Parker, I will take this caſe upon the gene- 


ral queſtion, as it has been ſtated. There are four queſtions: firſt, 


whether any mortgage, or ſale upon condition of redemption, is 


within this clauſe ? Secondly, whether mortgages or ſales on con- 


dition of ſpecifick chattels are within jt? The third, whether 4 


mortgage or ſale on condition of a particular part or . of trade 
is within it? The fourth, Whether the mortgage or fale to Potter 


in truſt of Stevens | is within it! * 


As to the firſt: laying out what was offered at the bar, relating 
to bvpothecation or pawns, as not affording any light in this caſe, 
let us conſider how the law ſtood before the ſtatute of J. 1. Frau- 
dulent deeds are made void by 13 Ez, in which there is a pro- 
wiſe not to extend to conveyances on good conſideration bond fide. 
Treine's caſe was held net vond Jae, becauſe a with a 
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truſt, Although the clauſe in 21 J. 1. does not in its introduction 


expreſsly ſpeak of frauds, yet the reaſon of the legiſlature was to 


prevent that falſe-credit, which was deſtructive to trade; and a far- 
ther remedy was intended than by 13 Els. and a mortgage or fale 
on condition is within this clauſe, and within the mifchief. But the 
principal difficulty on this part ariſes from theſe words in the clauſe, 
by conſent of the true owner and proprietor, But in this clauſe they 


are put in oppoſition to a falſe or ſeeming ownerſhip: and therefore 
' mortgagee or vendee upon condition may be ſaid to be true owner; 
and a contrary conſtruction would defeat this clauſe. Eut this 
point was ſettled in Steven v. Sole. The thirteenth clauſe of this 
act, giving the affignees of the bankrupts eſtate a right to redeem, 

only relates to mortgages regularly made, and not to ſuch as are void 
for want of delivery of the goods; therefore no argument for the 


defendants. | 


As to the ſecond; we muſt conſider firſt, whether the bank- 


rupt's own goods only, or the goods alſo of perſons left with the 
bankrupt for ſale or ſafe cuſtody, are within this clauſe? The pre- 


amble, ſpeaking of bankrupts only, is narrower than the enacting 
part, which ſpeaks of any goods: then as to the effect of it, I ad- 
mit in many caſes the preamble will not reſtrain the general pur- 


view, as in 1 Jones 163. Pal. 48 5. But it is a rule, and ſo agreed 


there, that where the not reſtraining the generality of the enacting 


dclauſe will be attended with inconvenience, it ſhall reſtrain: and 
here would be an inconvenience, if not reſtrained, from the hazard 


to trade. In L' Apoſire v. L'Plaiſtrier the preamble governed. So in 
Godfrey v. Fuxzo, 3 Wms. 185. So in ex parte Marſh, Auguſt 
1744. 1 own in Copeman v. Gallant Lord Cowper's reaſon for hold- 
ing it not within the clauſe of the ſtatute was, that the aſſignment 
was with an honeſt intent, for payment of the debts of the affignor, 


and he decreed for the plaintiff. I have a great reverence for his 
memory; but though I approve of his decree, I cannot agree to 
the reaſon; for though an honeſt intent will intitle to regard; yet 


if an honeſt intent is ſufficient to take it out of this clauſe, both 


the letter and intent will be overturned. As to the objection on 
part of defendant from the caſe of factors, the. reaſon of it is not 


well founded; becauſe it muſt relate either to perſons acting by 
commiſſion only, or in their own right and by commiſſion ; in nei- 
ther of which is there any deceit, ſo that the reaſon fails: in the 
former there is no pretence, that the lender advances his money on 
the viſible ſtock, it is on the general credit. Then conſider, whe- 
ther any of theſe goods in the Maſter's report are within this clauſe. 


As to the goods fixed, they are like trees, conſidered in law as part 


of it: but as they are capable of being ſevered (I do not mean by 


| ſeverance a cutting down) they are capable of being reunited, Hob. 


168. Stukely v, Butler, and Owen 49, the things fixed to the brew- 
Vor. IJ. | 5 A houſe 
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houſe had been ſeveral times mortgaged diſtin from the brew- 


houſe, but were veſted in William Harveſt afterward, and no occa- 


ſion to deliver to Tompkins : but they will paſs by the mortgage of 
the brewhouſe with the things fixed. I admit Pool's caſe in Sa“. 
that during the term the goods may be ſold : but the preſent is diſ- 


tinguiſhable, there being a mortgage; nor could he remove the fix- 
tures, becauſe of the mortgagee's intereſt: otherwiſe great inconve- 


nience would follow ; as leſſor of a brewhouſe with his own fix- 


tares would be liable to be ſtripped thereof, As to the utenſils un- 


fixed, where the goods mortgaged are of ſuch nature as to be ca- 
pable of delivery, there ought to be an actual delivery; but if no 
delivery can be at the time of the mortgage, it is ſufficient, if the 


proper means of reducing into poſſeſſion are given. If bulky goods 


in a warehouſe are mortgaged, delivery of the key will be ſufficient. 


I agree alſo with Heerhcote's caſe; but there Lord Chancellor deter- 
mined it not within Stat. 21 J. 1. chiefly becauſe the ſhip and car- 
go could not be delivered but by delivery of invoices; c. It is 
objected for defendant, that an undivided ſhare or ſtock will not 
admit a ſeparate property ard poſſeſſion, and therefore for neceſſity 
the poſſeſſion of mortgagor muſt be poſſeſſion for mortgagee : but 


though it is true, that a partner has a joint intereſt, theſe intereſts 


are ſeverable ; as appears by a fieri facias againſt one partner, 


which will not affect the other's molety ; the conſequence of a ſale 
under that will be, that vendee of the ſheriff will be tenant in com- 
mon with the other partner. 2 Med. 279. 1 Sho. 173. Sal. and 
2 Ray. 871, To conſider the caſes cited: in Meget v. Milli, this 
ſtatute appears not by the report in Lord Ray. to be conſidered 
though it might properly : the other ſtatutes were only conſidered ; 
which differs it from the preſent. Next Cole v. Davis, 1 Ray. 724. 


admits the ſame anſwer; and I doubt, whether the ſale there was 


not accompanied with a truſt, like Twine's caſe; ſo as to be 


avoided by 13 Elz. but that was not within the clauſe of the ſta- 


tute F. 1 ;- becauſe the bankrupt there did not take on him the ſole 


alteration as owner (which is required by the clauſe) but the ſheriff. 


As to Small v. Oudley, a diſtinction was taken by Sir Joſeph Tekyl 
between a man's own trade and another's: this clauſe was over- 
looked both by court and counſel Buckner v. Reyſton is rather an 


authority againſt defendants than for them. In the preſent, all the 


requiſites in 21 J. 1. concur to bring the caſe within it: as the poſ- 


ſeſſion of the goods was not delivered, though capable thereof; 


William Harveſt having che poſſeſſion ; and the articles of partner- 


ſhip, an evidence of his title in his hands; and taking upon him the 


ſole alteration as owner. 


On the third queſtion, it is objected for defendant, that this 
clauſe extends not to things in action, as are mortgages of parts of 


Mares; ſpeaking only of goods and chattels, which a perſon has at 


time 


in the Time of Lord Chancellor Harpwicxs. 367 


time of bankruptcy in his poſſeſſion: but goods and chattels include 
.debis. Stam. 188, A. Slade's caſe, 4 Co. y5. and things in action 

ate conſidered as goods and chattels in a perſon attainted; and fo 
the crown intitled. Litt. 80 Clayton's caſe: fo 12 Co. 1. If then 
goods and chattels comprehend things in action, in the conſttuction 
of any act of parliament, it ought in this; for otherwiſe he might 
aſſi zn without notice to others, and ſo have the order and diſpoſition 
within the meaning of this clauſe; and this 13 enforced by the firft 
clauſe, that the moſt benef:cial cooftrattion for creditors under the 
commiſſion ſhould be made. But it is ſaid, there can be only an 
equitable aſſignment of a choſe in action which is true, and yet in 
caſe of bonds aſſigned (for bills of exchange or promiſſory notes are 
aſlignable at law) they muſt be delivered; and ſuch delivery of the 
bond, on notice of aſſignment, will be equivalent to the delivery 
of the goods; for the debtor cannot afterward juftify payment to 
the aſſignor. Domat. Lib. 1. this clauſe extends to things in action; 
and all has not been done to diveſt the right from the bankrupt, 

and to veſt a right in the mortgagee; for no notice appears to be 
given. The aflignees therefore have e to diſpoſe of it for be- 
nefit of the creditors. 


6 As to the fourth and moſt difficult queſtion: it is objected for 
= *cdefendants, that though Potter did not take poſſeſſion, he was 
f merely nominal, and Stevens to be conſidered as a vendee of Har- 
veſts moiety, and was a partner with him, and ſo continued, and in 

poſſeſſion per my and per tout with him; and I agree he was at firſt: 

but when Stevens became intitled to the other moiety, the queſtion 

is, whether he ſhould not have had the ſole, and not a joint poſſeſ- 

: fion only to take it out of this fatute? As Petter did not interfere, 

1 Stevens ſhould have taken poſſeſſion, which not having done, Hur. 
weſt continued in poſſeſſion as viſible partner ; received the debts, 
&c. by confent and permiſſion of Stephens; had the order and dif- 
polition, and was one of the reputed owners as much as Stevens. 
It is objected, that the law would judge Stevens to be in poſſeſſion 
according to his right: but there is no colour for it, where he per- 
mitted all this inconſiſtent with his own right. A further difficulty 
ariſes from the ſeveral determinations in this court, that one partner 
borrowing or embezzling any partnerſhip effects, his own ſhare is 

liable; as held in Meliorucchy v. London Aſurance Company. The, Ab. 6. 

reaſon of thoſe determinations relating to partnerſhip is, that each 
is liable to the whole of the partnerſhip debts; and if one is 
charged further than he ought, equity gives him a lien on the 

| partnerſhip effects: that is true, but not applicable to the preſent. 
Here Harmeſt did not borrow money or embezzle the effects of the 
Partnerſhip. This is not a partnerſhip tranſaction ; but as diſ- 
tinct as if ſtrangers had done it. Nor is it applicable in point of 
reaſon ; all the ne debts . paid. There is no * 
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where this rule of equity extends to private loans ; all the FR re- 
lating to r tranſactions, and ſo ſhould be confined. 


I agree therefore, that none of the Mortgages in the Maſter's re- 
port, except the mortgage to Tomkins, and thoſe ſecured by bung- 
ings on land, are out of 21 J. 1. | 


"FR Chief Iullice, I concur args; Theſe ſecurities are to be 
conlidered as mortgages, not as hypothecations, Ec. as hes been 
properly obſerved by J. Burnet : and this is a queſtion, which muſt 
receive its determination from 21 J. 1. 13 Euz. being only decla- 
| ratory ; and all the caſes offered on that head have been already an- 
ſwered ; I ſhall therefore confine myſelf to the (al. 21 J. I. as the 
ne plus ultra ; the line being drawn thereby which is to govern here; 
and there are three points thereon. 


Firſt, whather the mortgagee is not true owner and proprietor, 
to whom there ſhould have been delivery of the goods mortgaged ? 
In the general preamble of this ature, notice is taken of divers de- 
fects in former ſtatutes in deſcription of bankrupts, and in the power 
to commiſſioners to diſcover and diſtribute the bankrupt's eſtate : 
and therefore it enacts, that it ſhould be taken moſt beneficially 
for that purpoſe. Every word of the ſtatute muſt be conſi dered 
both of the preamble and enacting clauſe. The preſent caſe is di- 

rectly within the words of the preamble ; the bankrupt himſelf 

having conveyed the goods to Fobn Stevens: there is no occaſion 
therefore to give any opinion in relation to that head, of reſtraining 
the enacting clauſe by the words of the preamble, which is not ma- 
terial to the preſent, it falling within the preamble, To remove 
the difficulty with reſpe& to commiſſioners of bankrupts, and to 
their power of making diſtribution ; this ſhort and plain direction 
is given to them in this ſtatute ; that where perſons are bankrupt, 
having in their poſſeſſion as reputed owners, and taking upon 
them the alteration as owners, (which differs it from the caſe 
of factors, who diſpoſe not as owners, but for others) the com- 
| miſſioners may diſpoſe of this, for benefit of the creditors, This 
ſtatute then makes the reputed ownerſhip as real for benefit of 
creditors in general ; the perſons own miſbehaviour depriving them 
of the benefit of the conveyance though made for good conſider- 
ation; and they ſhall not be in a better condition than other 
creditors. Conſider then, firſt whether the mortgagee be the true 
owner and proprietor ? Thee is a clauſe in 21 F. 1. relating to re- 
demption of a mortgage by aſſignees, not only mortgage of lands, 
but goods on condition, In Co. Lit. the effect appears of a feoff. 
ment on condition; and the reaſon of the difference there, is that 

the feoffor has only a bare condition, and no eſtate in the land 
which he can aſſign over: but feoffee has; which is ſaying, that 
| | he 
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he is owner of the eſtate, as having the intereſt in it. The true 
owner is in this act of parliament in oppoſition to reputed owner, 
As to the caſes cited on this point to make a diſtinction between 
conditional and abſolute ſales; Stone v. Grubbam, 2 Bul. 226, was 
determined entirely on the ſatute of Eliz. and common law: though 
the plan of that ſtatute differs greatly from the plan of the ſtatute 
of J. 1. this act ſuppoſing the conveyance to be on good confidera- 
tion, and the party to be an honeſt creditor or mortgagee, but not 
to have any preference to other creditors, becauſe he does not give 
notice to other creditors by having that delivery to him, to which 
he was intitled: fo that this is more like the caſes on the regiſter 
act, where the perſon loſes the benefit of the conveyance by not 
giving notice, ariſing from his own plain negle&t. The donee is not 
to ſuffer donor, who has made the conveyance, to continue in the 
poſſeſſion there deſcribed ; which direction in that act of parliament 
is as neceſſary to be followed, as in caſes of the regiſter act: and 
though Stone v. Grubbam is not material to the preſent, (nor is there 
any thing from any part of that caſe inferring a difference between 
conditional and abſolute ſales) yet, what is faid there, may infer, ' 
that mortgagee muſt be conſidered as true owner ; for if mortgagor 
is tenant at will to mortgagee, as ſaid in Bulſtrode; who is owner 
of this eſtate? If the property is transferred to mortgagee, the mort- 
gagor can have only a condition according to Co, Lit. 210: and the 
mortgagee has that intereſt, as makes him owner or proprietor. 
The other caſes cited for this, have been fully anſwered already. 
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The ſecond queſtion is, whether the debts and chattels ſhould 
not be delivered, as far as they are capable? Upon which Stevens 
v. Sole is in point, on the foot of a mortgage of a perſonal thing; 
and Lord Coper's obſervation in the caſe in Chan, Pre. is agree- 
able thereto.z which two caſes determine that queſtion on the ſpe- 
cifick goods; and it will be the ſame as to the ſhares of the part- 
nerſhip ſtock, which are partly in poſſeſſion, partly in action; and as 
to all debts, &c. which are conveyable in equity. The inquiry 
3 on the ſecond point is, whether chi, in action are not included 
XZ under goods and chattels? and I agree, ſome books countenance 
1 the contrary opinion, particularly Swinb. 407. 8 Co. Caley's caſe, is 
4 like that alſo. This opinion was grounded on the legal notion in 
"5 reſpect of cheſts in action; that they are not grantable as cho- 
I es in poſſeſſion; but this is now out of queſtion, choſes in action 
; ww H! be included therein. PFulwood's caſe, 4 Co. 65, proves that a 
4 cheſe in action (as an obligation) is a chattel. So Stramf. Prerog. 
; 45, C. 16, that chattels comprehend a right of action to goods: 

there is no words in the ſtatute to give this right of action, but the 

word Chattels; and, if forfeited, they muſt be conſidered as chattels 
in the perſon forfeiting. The ſame interpretation has been made 

in other ſtatutes: So Ford's caſe, 12 Co, If then goods and chattels 
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13 choſes in action, all the debts, acquired to the partnerſhip 
by ſale of the joint ſtock, muſt be diſtributable as the goods them- 


ſelves; for which Burnet Juſtice has cited ſeveral caſes, that the pro- 


duce of ſpecifick goods follow the nature of the g goods themſelves: 
ſo is Swinb. 414. | 


The laſt queſtion relates to the mortgage of Stevens, the part- 


ner, whether he has had ſuch a poſſeſſion, as will exempt him from 


being conſidered as owner or proprietor, by whoſe conſent the 
bankrupt has had in his poſſeſſion the goods as owner, altered, &c. 
I mean goods ſevered; for the fixed are part of the freehold; and, 
when mortgaged, remain ſo, till the mortgage is ſatisfied? This mort- 
gage to Potter in truſt muſt be conſidered as a mortgage to Stevens; 
and though endeavoured to be diſtinguiſhed from the other mort- 


gapes, becauſe he was a partner, and in poſſeſſion, and wanted no de- 


livery, the true anſwer has been given to that : that though he held 
the poſſeſſion, yet not ſuch a poſſeſſion as this ſatute requires and 
conſequently it is imputable to him, as owner, that he has let Har- 
veſt have poſſeſſion in reſpect of that moiety; producing the ſame 


inconveniencies by creating a falſe credit. As to Stevens having a 


lien on the ſtock for the money due to him, and his being diſtin- 
guiſhed from other creditors, no caſe has been cited for that, That 


diſtinction would have been material in Croft v. Pike, but not taken 


there; nor can it be here; for it was a tranſaction not concerning 
the ſtock of the partnerſhip; they are as much diſunited as any 


others; nor was this a debt created on the joint ſtock; nor can he 
therefore have any lien on the joint ſtock : and though no judicial 
determination, yet I may cite a civil law authority, as Dom. Lib. I. 


Fol. 155, concerning partnerſhip, though not as authority on which 
a judgment is to be founded in our courts; yet, as ſaid by Lord Ray- 
mond, may they be uſed as the opinions of learned men. 


I am of opinion therefore, that the /atute of J. 1. is the rule 


to be followed in this caſe; and the intent thereof was to prevent 


the bankrupt's acquiring falſe credit: that for benefit of creditors 
in general, theſe goods ſhall be efteemed his, and diſtributable as 
his; "ſo that they muſt come under the commiſſion. Whether this 


is a wiſe proviſion, or no, in this ſtatute, is not for the determina- 


tion of the court; for while it continues a | ſtatute, it muſt be 


l 


| Lon CHANCELLOR. 


I am obliged to the Judges for their afliſtance, and endeavours 
to eive light to ſo intricate a caſe; which intricacy ariſes in re- 
ſect of the want of a number of authorities, as to the conſtruc- 
non of this act of parliament, though made ſo long ago: but 
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a greater intricacy occurs in reſpect of the conduct of William 
Harveſt in making theſe ſecurities. All the authorities, giving light 
to this, have been exhauſted by the Judges; and it would be miſ- 
pending of time, to repeat what has been ſaid. It is ſufficient 
therefore to fay, I concur in the opinion delivered: but as this is 
a caſe of great expectation and conſequence, I will reduce the 
grounds to ſome general principle, 8 


There ariſe two general queſtions. Firſt, whether any mort- 


gages or conditional diſpoſition or conveyance of any goods and 


chattels are within the Statute 21 J. c. 19. ſec. 10 and 11, as it 
is by miſprint deſcribed in the ſtatute? Secondly, if any are, which 


are? A third has been made, by a diſtinction on the mortgage of 


Harveſt's moiety in truſt for Stevens, whether that be within this 
clauſe? | 


As to the firſt, I will not enter into a particular diſcuſſion and 


argument of two points made at the bar: the one, whether the 


enacting clauſe extends to all goods whatſoever in cuſtody of the 
bankrupt (whether his own originally or moving from others) or 
whether it 1s to be reſtrained by the preamble, and to extend only 
to goods originally the bankrupt's; which I will not argue? the 


Other is, whether choſes in action are within this clauſe? Let the 
conſtruction of the clauſe, as to this, be what it will, whether to 


be confined or not to goods originally the bankrupt's, this caſe as 
to this point is undoubtedly within the act, becauſe it cannot be diſ- 
puted, but that all the goods now in queſtion were originally the bank- 


rupt's; moved from him, conveyed and mortgaged by him. But I 


ſtrongly incline to concur with the opinion of Holt, that this clauſe 
muſt be reſtrained by the preamble, as Lord Chief Baron ſeems to 
do, and differ from Lord Cowper ; though the decree made by him, 
was undoubtedly right. Choſes in action are properly within the 


deſcription of goods and chattels within this clauſe ; and I will 


only add one argument, for the ſake of which I mention it, which 
is, that this conſtruction is ſtrongly warranted by the next prece- 


ding clauſe relating to bankrupts, who by fraud make themſelves 


accountant to the king to defeat, their private creditors; which 
plainly ſhews, that the words goods and chattels, as uſed in this act, 
take in all kind of perſonal property of the bankrupt, whether in 
poſſeſſion or action only; which ſtrongly ſupports the conſtruction 


made by the Judges, and is agreeable to 12 Co. where it is held, 


that in an act of parliament goods and chattels take in choſes in 
action. The reaſon of the other opinion in the books ariſes from 
hence, that this queſtion has ariſen on a grant, or aſſignment, or 
bargain and fale; not being ſuch goods and chattels as would paſs 
by that aſſignment or conveyance : but in an act of parliament, which 
can paſs any thing, they are always included, 
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I go on four general principles in the conſtruction of this act. 
Firſt, the aim and intent of the legiſlature was, that an equal propor- 
tion of the effects of the bankrupt among his creditors ſhould be at- 
tained as far as poſſible. Secondly, that to attain that end theſe acts 
of parliament ſhould be conſtrued beneficially for the general creditors 
under the commiſſion ; and therefore it is in an unuſual manner, dif- 


ferent from moſt acts of parliament, enacted, that all theſe Gates 


ar d laws ſhall be largely and beneficially conſtrued for the creditors 
in general under the commiſſion, Thirdly, it appear, the general 


view and intent of the Froviſion, now under conſideration, was to 


prevent traders from gaining a deluſive credit by a falle appear- 


ance of ſubſtance to miſlead thoſe, who ſhould deal with them. 
Fourchly, the legiſlatute judged, they might do this by ſubjecting. 
all the goods of the bankrupt, though conveyed to others, to the 


general creditors under the commiſſion ; becauſe where the vendee 
or allignee leave ſuch goods in poſſeſſion of the bankrupt as owner, 


he confides as much in the general credit of the bankrupt as that > 


creditor, who has only taken his bond or note. It is in ſuch caſe 
put in the power of the bankrupt to ſell the goods next day; 
the former aſſignee could only have a perſonal remedy againſt the 


| bankrupt. All theſe grounds go to the ſubſtance of the cafe, and not 


upon niceties; and hold in caſe of a mortgage as well as an abſclute 


fale: otherwiſe it would be contrary to the reſolution of Stevens 


v. Scle, and the opinion of Lord Ce auer, in Buckrer v. Royſion, and 
to bis implied opinion in Cepeman v. Gallant ; and would overturn 
this part of the ſtatute, and reſtrain it to ibfolocws ſales; Tradeis 
inſte.d of abſolute files would then make ſuch mortgages; and 


there would te greater opportunity; for traders might mortgage 


over and over again, as this caſe is a pregnant inſtance, As to the 


molt material and operative expteſſion, the legiſlature has explained 
their own ſenſe, by putting the words true owner in oppoſition to 


reputed, not ſpecial owner; and then theſe, laſt words can only 


mean a perſon, who by ſpecious acts of poſicthor, order and diſ- 


poſition, gives himſelf an appearance of property, he has not really, 


(which is the preſent bankrupts's caſe) till the mortgage money 
is paid, Then it follows, that the mortgages to Reynel, S&'þ and 


Gerrge Harveſt, and fo much of the af ignment to Stevens as relates 
to the utenſils not fixed to the fieehold, which are made a far- 


ther ſecurity to him, muſt be void within this clauſe, fo far as they 
are claimed to be ſpecifick liens. The diſtinction endeavoured has 
been anſwered ; and the diſtinction moſt Jabouted, that a ſhare of a 


Partner in a partnerſhip ſtock is only a ſort of proportion ariſing on 
the balance of the partnerſhip account and incapable of being de- 
liveied, would let in that falſe, deluſive credit (intended to be pre- 


vented) i in all trades in partnerſhip, and would extend to particular 
goods in partnerſhip. As to chojes in action compriſed i in theſe ſe- 
Curitice, where ! it is admitted none could pals. but in equity, equity 
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-ought to follow the law in this caſe, if in any. Where property is 
eſtabliſhed by act of parliament, equity follows it, in like manner 
as where eſtabliſhed by common law; for if not, it would cauſe great 
confuſion; and it is always ſo taken on acts of parliament made con- 
cerning real and perſonal eſtate, regulating that kind of property, for 
which there is a ſtrong inſtance in the ſtatutes relating to papiſts; for, 
though ſubject to penal laws, equity regulates in the ſame way, by 


the ſame: rule as the ſtatutes lay down concerning legal property. 


The third and laſt point is in the conſtruction of Potter's mort- 


gage; which is ſaid to be directly as if made to Stevens: and, I 
think, upon the whole it would be ſo: though perhaps if it was 


nicely ſcrutiniſed, ſome difference might be taken: but whatever 
legal intereſt, that veſted in Potter; and the law would not have 
taken notice of the truſt, if the queſtion was at law: and therefore 
if this act of parliament has made it void at law, this court would 
never ſet it up contrary to law for the ſake of Stevens, becauſe he 
was a partner, but would let the law take place for benefit of the 


general creditors. As to any of theſe goods in that mortgage, 
which-equity only could paſs, equity will follow the law; for as 
to the profits arifing from trade and cho/es in action, there could not 


tbe an equity upon an equity: equity would veſt them in Stevens; 


and it would undoubtedly be conſidered, as if the aſſignment had 


been directly to Stevens, And here the principal objection ariſes; 


it being ſaid, it veſted in Stevens as to theſe particulars, and that 
Stevens was partner then, and if he had not taken this mortgage, he 


would be -intitled to have an allowance, out of what would be 
coming to Harveſt's moiety, and would have a ſpecifick lien on 
that moiety; and therefore Stevens, taking a mortgage of the 
others ſhare, would not be put in a worſe condition than without 
it. This was the moſt plauſible thing urged for the defendant; 
and would be right, if the foundation was right; but I diſpute 


their foundation; which muſt be, that the party ſo lending gains a 


ſpecial lien on the partner borrowing, and ſhould be allowed a 
preference to his ſeparate creditors; but for this there is no autho- 
Tity or precedent after a bankruptcy, it is a different conſideration, 
what a court of equity might do between the parties themſelves, 
while both remained capable of tranſacting for themſelves, But I 


might carry it further; for it is ſo after death of a partner, where 


his effects come to be diſtributable as aſſets. In the caſe of Melio- 


-rucchy v. London Aſſurance Compary, the points determined are not 
material to the preſent: but there the attempt made was to ſubject 


ſtock after a bankruptcy to a debt contracted to the company by a 
loan of money, and arguments were drawn from rules concerning 
-partnerſhip: but it was not contended for, that in caſe of a part- 


»nerſhip that could be carried further. And the caſe cited of Croft v. 


Pike, is as ſtrong as any negative authority can be; for there it was 
Wot. 1 = 5 O | not 


373 


— — 3 


— 


- Ne- = LY — 
„rr eee a — 


374 


CASES Argued and Determined 


not attempted to give the [ſurviving partner a right of retainer or 
bringing into the partnerſhip account a bond debt, fo as to be 


preferred to others, but only as executor; and therefore the money 


taken by a deceaſed partner out of the partnerſhip ſtock, was al- 
lowed to be brought into the partnerſhip account, but the bond- 


debt was not, becauſe a ſeparate loan and tranſaction. If then by 


a new determination now it ſhould be admitted, and that one 
partner by lending money to another in a ſeparate capacity, not 
relative to the partnerſhip, ſhould gain a ſpecifick lien on the effects 
of the partner ſo borrowing, it would open a door to fraud, and to 
defeat this ſtatute; for then a perſon might be taken in as a partner 
into a moiety of a great ſtock and flourifhing trade, and he may have 
a ſeparate credit on that confidence, and yet may not have any in re- 
ality of the property in that ſtock, but the whole may belong to 
others; which tends plainly to great fraud and impoſition on traders, 
and great miſchief. It has been ſaid, that great miſchief might ariſe 
to trade and credit from ſuch a determination as this, as tending to 
prevent making uſe of that credit perſons have to ſupport themſelves 

ra trade, as they cannot make a ſecurity without expoſing their cir- 

cumſtances to the world; and on the other hand it is contended, 

that the other conſtruction would in fact repeal the act of parlia- 
ment, and let in a miſchief: ſome inconvenience might perhaps ariſe 

from a determination of this caſe on either fide; but I agree with 


: Lee Chief Fuſtice, that, 28 this is a law, We muſt adhere to it; | 
and while it is a law he bound by it; and if any inconvenience 


reſults from it, that is for the conſideration of the legiſlature, But 
this I will ſay, that as fome inconvenience may be to particular 
perſons on one hand, great inconvenience may be on the other, by 
creating that appearance, as having the ſubſtance of which they 
Temain in poſſeſſion, though they have not at all the real property: 
and that this was the intent of the legiſlature, I am clear: and I 
may go ſo far as to ſay, that the ſimplicity of thoſe times did not 
let in theſe large and airy notions of credit as of Jate; which, 
from the number of bankruptcies we have had of late years, is 
rather an evidence, that the departing from the rule this law has 
Jaid down, and giving way to theſe notions, has been rather a 
miſchief. OD 85 


I agree then, that theſe mortgages cannot prevail as ſpecifick 
liens and ſecurities, therefore as to the mortgages of lands and fix- 
tures, they are not affected by the act of parliament: but what is 
affected by the direction therein is the aſſignment to Stevens (for 


Potter muſt be conſidered as truſtee for him) relating to any 


utenſils not fixed to the freehold. So alſo are all the four mortgages 
of ſeventh part by reaſon of the bankruptcy of William Harveſt 


made void by the ſtatute, and can create no ſpecifick lien on the 


banxkrupt's 
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bankrupt s ſhare of partnerſhip ſtock debts and effects; but they muſt 
be confidered only as 5 creditors. 


. verſus Rowles, February 3, 1749-50. Caſe 150 


HE cauſe coming on for further directions, Lord Chancellor Intereſt. 
directed, that as to 1600 J. the balance of the debts due to 
40 W at the time of the bankruptcy received by Stephens 
or Rawles, his executor, the executor ſhould anſwer intereſt in ſame 
manner as on the other ſums, which are part of the partnerſhip 
ſtock; for the debts are part of the ſtock; and therefore as much 
reaſon, that when the money was got in, he ſhould be charged 
with the like value as in the ſtock in trade. 


Another conſideration was as to 20007. ſhort of the 7000. which 
Stephens was to pay as a conſideration for the moiety of the ſtock in 
trade, when he was to be let into the partnerfhip. 


As to this, Lord Chancellor faid, the demand of the plaintiffs where ſetting - 
aroſe on a very bad tranſaction on the part of Stephens by exorbitant off debis al- 
and uſurious intereſt taken by him; and therefore the plaintiffs had 
a right to have that ſum allowed. But the queſtion was, whether 
they ſhould have it as a diſtin independent demand and to catry 
intereſt or to be ſet off againſt the ſum reported due to Stephens as 
a debt due to him, fhoogh not as a mortgage. 


The executor infiſted on a ſet off, becauſe by the act of parlia- 
ment, where there are mutual debts one is to be ſet againſt the other; 
and that a creditor of the bankrupt on one hand, and debtor on the 
other, is not to be obliged to pay his whole debt to the affignees, and 
left to come under the commiſhon. 


Plaintiff :nfifted. this was not a caſe within that rule; becauſe 
no mutual credit was given; not being a debt arifing from Stephens 
to the bankrupt by contract; but the demand, which the bankrupt 
and his aflignees in his place, had, aroſe from fraud, and therefore 
not a mutual credit, 


LoRD CHAN CELLOR. 


The defendants infiſt on a reaſonable rule. The bankrupt and his 

aſſignees were certainly intitled to have the benefit of this 2000 J. 
with intereſt from the time it ought to be paid. But as to the ge- 
neral queſtion, whether this caſe is within the act for mutual credit, 
I am of opinion, it is; and that there is no diſtinction taken, on 
what nts it is, that debt, ſought to be ſet off, has akiſen. 
N There 
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CASES Argued and Determined 


'There are ſeveral caſes, where 3 have been ſet off againſt | 


one another, that could not have been brought into the general ac- 


count, if there had not been a bankruptcy: but wherever the court 


has found a demand on one {ide or the other, the court has always 
endeavoured, that one ſhould be ſet againſt the other; which is 
founded on the act, That where there are mutual debts, Se.“ 


; This is a debt due from Stevens to Harveſt; a debt in equity, 


4 though poſſibly no remedy at law, becauſe the law admits not the 


party to an uſurious contract to have a remedy ; not allowing an Jrdeb. . 


| Aſumpſit for money had and received, though perhaps it may al- 


low a proſecuticn on the act. But this court goes not on that rule 


but takes it to be a fraud and ampoſition on a party in neceſſitous 


Caſe 171. 


Huſband by 
marriage ar- 
ticles agrees 


49 ſettle an 


eſtate, and 


circumſtances, 
Pyke werſus Pyke, January 31, 1749-50. 


Revidee to the marriage of J. Pyle, articles were entered into, 
by which he agreed to ſettle an eſtate in Treland, firſt to his 
intended wife, who was now admitted to have been then under 
age, as a jointure; and afterward part thereof for ſecuring the por-.. 


wife's fonian tions of younger children, and then the whole upon the firſt and 


to remain in 


truſtees till 
ſettlement. 


No ſettlement | 
made, nor any | 
eſtate applied, the intent, that to enable 7. Pyke to execute the ſaid conveyance 

and huſband 
dies; the right 


every other ſon in tail: then that the wife's portion ſhould remain 
in the hands of the truſtees, till the conveyance or ſettlement there- 
by intended ſhould be executed. But it was agreed, that it was 


and ſettlement, the wife's portion ſhould be applied to the diſ- 


to the portion Charge of the incumbrances affecting the eſtate; and the over- 


ſurvives to 


her, and the iſ- 
ſue not intitled 


plus to be paid to J. Pyke, his executors and adminiſtrators. The 
marriage was had; but no ſettlement ever made. There was a 


to take it out ſeparation by agreement, upon recital of the bad circumſtances of 
of her hands. the huſband, who went abroad and died. | 


This bill was 8 by the wife, for . payment of this part 
of the reſidue of her father's perſonal cſtate, which was in the bands 
of the executor of her father, as the right thereto ſurvived to her 
upon her huſband's death. 


No eſtate in Ireland appeared, and it was admitted on all ſides, 
that no ſettlement could now be made; but the defendants, chil- 
dren of the marriage, infiſted notwithſtanding on being purchaſers 
under theſe articles, as an agreement for the diſpoſal of her eſtate, 
which was binding, and that they were equally intitled with the 
mother to have the benefit of it, although no ſettlement made; that 
the court ſhould decree an equivalent to them: or that an equitable 
Proportion ſhould be found out; this OS a W bargain, and 


| both N 1 8 | by boy 


2 | . | Lonw | 


in the Time of Lord Chancellor Hazpwexs. —g77 


LoRD CHANCELLOR, 


The queſtion is, what is the right of the parties upon the cir- 
cumſtances? It is admitted on all hands, that this portion of the 
mother is by the furvivorſhip veſted in herſelf, if nothing appears, 
to take it from her; and ſhe has undoubtedly a right to ſue here, or 

for ought appears, in the Eccleſiaſtical court for this. But what is 
infiſted on to bar her of this, and to thew there has been a diſ- 
poſition binding this money, is, the act upon her marriage with her 
late huſband, And it is certain, that in many caſes an agreement 
on the marriage of a woman for the diſpoſal of her eſtate will 
bind, as it is inſiſted for the defendants: but that is in caſes where 
the agreement is fair and reaſonable, and is done fo as to prevent the 
:huſband from becoming intitled to be maſter of that perſonal eſtate, 
which by the marriage would veſt in him. But if there is any 
fraud in the agteement, it will not bind the property of the wife: 
but there is no neceſſity to enter into that; and it is the ſame, as 
if the wife at the time of entering into the articles was of age. I 
queſtion, whether there is any ſuch eſtate as in the articles. It ſeems 
to be only moonſhine, there being no proof thereof, But how- 
ever that be, it muſt be taken, that no ſettlement can be made ac- 
1 cording to theſe articles. I am of opinion, that the children un- 
99 der the circumſtances are not intitled: and no court of juſtice can 
I take this portion out of the hands of the mother or her truſtees, 
who are the repreſentatives of her father, unleſs ſhe has that part 
of the ſettlement agreed for her benefit made good to her. There 
have been caſes, where a marriage-agreement entered into, and part 
1 of the proviſion made for the iſſue of the marriage has been to ariſe 
= from different parties; as from the father of the wife, and from the 
huſband, or father of the huſband; and either the wife, or iſſue of 
the marriage, all purchaſers under that, have brought a bill againſt 
the huſband, Cc. for performance, who has inſiſted, he ought not to 
1 perform, becauſe the articles ſhould be performed entire, and that 
5 the f:ither of the wife has not performed his part: the court has ſtill 
decreed, that the articles ſhould be performed as againſt the huſband, 
or his repreſentatives, and he ſhould take his chance to get a per- 
formance on the other ſide; it not being reaſonable, that they 
Ahould loſe the whole on one ſide; becauſe they would loſe part, 
or the whole on the other. But that was a caſe, where the huſ- 
band or the repreſentatives of the huſband were not to receive any 
benefit from the other fide, or to take any advantage for tnhemſelves. 
And to carry this further, was cited for the defendants Perkins 
v. Lady Thornton, in which Sir William Thornton in conſideration june 1741. 
of 1000 J. was to ſettle a jointure on his wife: that ſhe was no | 
Party to the articles, but it was contracted between them, that 
RL „ ſhe 
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che ſhould have that jointure: that the money was not paid: Lady 


Thornton married Perkins, and brought a bill to have the join- 
ture, and that the court decreed it. Moſt of theſe caſes depend 
on a great many circumſtances; all of which I do not re- 


member; but are different from this caſe, Lady Thornton 


there was not a party, ſhe performing only; and was only to per- 
form by marrying, and therefore was intitled to her jointure, on 
the faith of which proviſion ſhe had married. But if the wife had 
contracted in that caſe to pay the portion, the court would not 
have decreed her to have that ſettlement, if ſhe did not pay that 
ortion. But where the wife has contracted before marriage, in 
conſideration of the marriage, and a portion to come from herſelf; 
where the articles remain unexecuted, and the huſband has died, 
and the right to the portion has ſurvived to the wife, and the chil- 
dren brought a bill againſt her, there is no caſe where the court has 
ever taken that portion from her, unleſs they could put it in ſuch a a 
ſhape, that ſhe ſhould have the benefit of her articles: for then 


the court would certainly do it, which otherwiſe it would be ſtrange 


to do, when marriage-agreements are to be performed entire, And 


it would be ſtrange, that the legal right to the portion in the hands 


of the wife ſhould be taken from her, and ſhe not to have the be- 
nefit of the other fide. It ariſes from the fraud and miſbehaviour 
of the father of the children. The mother has as good an equity 
as themſelves, and has the law of the land on her fide; having a 
right to ſue in the Eccleſiaſtical court, which is the law of the land 
in this caſe. Then they are purchaſers in equal degree, and the 
children have not a right to come againſt the mother to make good 
that failure on the part of the father. But ſuppoſing the court can 
do it in any caſe; whether in this caſe; it being here deſired of 
the court to decree an equivalent, and on the foot of that equiva- 
lent to take from the mother that legal property which ſhe 
has. The agreement is only, that the wife's fortune ſhould 
remain in truſtees till a ſettlement was made in purſuance ; which 
ſettlement is of the huſband's eſtate, and her portion is to pay off 
the incumbrances thereon: but no ſuch eſtate appears. If there 
ſhould be a ſpecifick performance, that eſtate muſt be found 
out: bur an equivalent is deſired; that is not a ſpecifick per- 
formance; but finding an equivalent. for the children, in order 
to ſtrip the mother. But if I was to do this, and ſubſtitute 
this equivalent in the place of the articles, it would be in ſuch 
a Caſe, as could not tend to the benefit of one ſhilling for the 
defendants. The equity would be then to lay out this money in 
land, and the arrears of this jointure, Cc. mult fall on the inheri- 
tance of this eſtate to be purchaſed, before the iſſue of the marriage 
can have the benefit of it, and would eat up the whole. The join- 


ture muſt firſt be * and ſo fot the caſe of Lord and Lady Mo- 
| ' bun | 


in the Time of Lord Chancellor HarDwicks. 379 


4 7 bun goes; where the opinion was, that whatever became of the 

- bw 1 iſſue of the marriage, the wife was e to have that made good to 

1 ber, and then it would be no benefit to the children to make ſuch 
a decree, As to the equitable proportion infiſted upon, it is dif- 


7 ficult to ſet up that voluntary juriſdiction in this court. But if 

- 3h done, it has been where a ſettlement has been actually made, 

1 be which i is deficient, And if ſuch a ſettlement had been actually made, 

d = and the huſband got the portion, and ſpent and diſſipated it, the 

t F court might do it; becauſe it would be the beſt thing to do. 

t ut there is no ;inflance where one right is entire, as the mother's 

1 C | portion is here, and in her own hands, that the court would take 

5 3 it from her, unleſs ſhe, has what was ſtipulated for. That legal 

, == right therefore, which the mother has gained by ſurviving her huſ- 

— 1 band ought to prevail: and it being admitted that no ſettlement 

8 3 can be now made, purſuant to the intent of the articles; and 

"i * it appearing that the growing payments and arrears of the plain- 

l Y tiff's jointure, exceed the value of the capital of her ſhare of 

e 7 the reſidue of her father's peſonal eſtate, it muſt be transferred to 

d 3 the plaintiff. | 

8 * 5 | | | | 

. 15 oy verſus Mansfield, February 7, 1749-509, Caſe 172, 
/ | | 
a Sir Fob Strange Maſter of the Rolls, in the abſence of 

d LoRD CHANCELLOR, 

8 

d Tu defendant had been ſteward or agent to the leintiffs 4 deed exe- 
* father's eſtate, and kept his court during his life; and after cuted by one 
f his death was appointed receiver of the infant's eſtate under the order * ogg 
— of this court; for which he had a ſalary during the minority. This an agent con- 
e bill was to ſet aſide a conveyance, which the plaintiff admitted he 2 
d executed to the defendant after coming of age; and which as framed 5 
1 and executed, was a conveyance from the plaintiff of the reverſion of a bounty or 
F ſome leaſehold eſtates that were out on lives, for the conſideration of — en 
8 one hundred and eighty pounds. no fraud: the 
4 N | | deed not ab- 
2 The caſe ſtated by the plaintiff for this was, that the defendant — has 
r applied to him to add the life of the defendants ſon, to one of the the agent de- 
e tenements; which he promiſed to do, directing the defendant e 
n prepare a deed for that purpoſe, which was all he propoſed to have yenan. 

e given him; frequently declaring that he would take no con- 

1 4 _ fideration for it; ſaying he was ten times more obliged to the defen- 

® dant, than che value of that: that the defendant brought to his 
e lodging this deed ready ingroſſed, and offered it for execution: 

ho 155 that he was impoſed on therein; being a haſty tranſaction, brought 

* 7 In a clandeſtine manner, and executed without the plaintiff's being 


2 ii of * contents: that the defendant carved for himſelf by 
= . inſerting 
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CA SES Argued and Determined 


inſſrting that conſideration of 180]. when no eſtimate had been 
made, Clarkſon v. Hanway, 2 Wins. 205, is applicable. So Pierce 


* Waring, where Mr. Waring was guardian of Mr. Hall, who 


Poſt. 
Oldham v. 
Hand, 24 


April 1751. 


lived with him; had horſes, dogs, Cc. kept by him; and whoſe vi- 
ſitors were all entertained at Waring's own houſe, when Hall ſtood 
candidate for Ludlow. After coming of age, Hall made Waring a 
ift of 3000 J. Eaſt India ſtock, for his many kindneſſes and ſervices. 
Hal was ſatisfied with the gift, and did not diſpute it: but his 
repreſentative after his death brought a bill to ſet it aſide. There 
was no proof of impoſition: the only circumſtance was by con- 
jecture, as if Hall did not know the ſtock was worth more, The 
Lord Chancellor, November 13, 1745, ſet it aſide upon the general 
principle; not upon the not knowing that it was wcrth more; but 
that it was a conſideration for which he would be allowed nothing 
in this court: that it was a dangerous example; and he would not en- 
dure a gift to be obtained on theſe circumſtances after the coming of 
age. Beſide, here the defendant is an attorney, and no gift during the 
tranſaQtion to a man in buſineſs will be allowed. In Booth v. Walm- 
ey, a bond for 10001. was obtained from Japbet Crook, to his attor- 
ney; on a bill by his repreſentative to {et it aſide, Lord Chancellor at 
firſt diſmiſſed the bill, it being a voluntary gift, as a bounty, with 
his eyes open and Knowing what he did. There was after- 
ward a doubt on the general principle, and a petition to rehear; 
and on more mature deliberation his Lordſhip. held, that it being 
a bond to an attorney pending the ſvit, it was of dangerous example, 
and like the cafes of marriage-brocage bonds, and ſet it aſide abſo- 
lutely. So did Lord Talbot in Crook v. Hays: as to Langley v. Brown, 


it depended on a variety of circumſtances: there an old man courting 


a lady deſired to have it put off, being under a bad habit of body. 
Fer fortune was 1000. and a ſettlement was made on her in the 
ſhape of a marriage-ſettlement ; and the reverſion in fee to her 
whether the marriage took effect or not. His Lordſhip aſked 
whether the deed could poſſibly ſtand for more than 1000/7, but, 
after conſideration he went on this; that it was his plain intent to 
make this ſettlement on her, in regard: of his intention to mar ry 
her; therefore tnere was no ground to ſet it aſide; he intending it 
ſhould ſtand whether he married her or not: although it could not 
be a marriage-ſettlement, becauſe no marriage cine: It went 
afterward to the Houſe of Lords on the ſame evidence and reaſons, 
and Was afficmed. | | | 


For defendant, If the court was to ſuffer a guardian wtke luck 
an advantage of his pupil as in Pierce v. Waring, it would deſtroy 
the confidence: it was there got from him juſt on his coming of 
age, and the ſtuck was a great deal more than 3000 J. As to 
Faphbet Crook, he was at the very time under a proſecution for for- 


gery, aud no one would appear for him; ſo that he was ab- 


5 ſolutely 


in the Time of Lord Chancellor Hazpwicke. 


ſolutely dependent upon his attorney, who undertook that very cauſe 
for him. In the caſe of Hays, it was a ſum given to carry on 
that very cauſe ; yet the court did not ſet it aſide as a ſecurity. The 
foundation upon which the defendant builds this deed, is not any 
particular ground or reaſon he had to make this demand on the 


plaintiff ; only deſiring to become a purchaſer of it at a reaſonable 


price: although this is a very imprudent and improper deed under 
the circumſtances of its being accepted by the defendant as a boun- 
ty to be executed at that time: yet the defendant was not quite 
ſure whether the plaintiff would not repent of his generoſity in ſay- 


ing he would give it; and therefore prepared the deed on the foot 


of a purchaſe. The defendant had done the plaintiff ſervices during 
his minority, and this reverſion upon ſo many lives, is not a matter 
of great value. | 


Maſter of the Rolls. 


No doubt but that if on the evidence, the court was ſatisfied there 
was this impoſition upon the plaintiff, the power of the court 
would be very properly exerciſed in ſetting aſide ſuch a deed : 
but the court will rather preſume that things were tranſacted fairly, 
unleſs the contrary appears; and there is no evidence of this par- 
ticular impoſition upon the plaintiff, which is made the ſtreſs and 
foundation of the bill: no evidence of the application for the add- 
ing the life of the ſon ouly in one tenement ; nor any miſrepre- 


ſentation to the plaintiff of the circumſtances or value of it at the 


time of the tranſaction, It is plain from the whole, that the 
plaintiff knew ſomething more was contained in the deed : and 
there is a circumſtance in the manner of the execution, of no very 
great weight indeed, but which I will take notice of to ſhew no 
ſurpriſe on the'plaintiff was intended; that is, its being ſealed with 
plaintiff's ſeal, and not brought ready ſealed to his houſe: there is 
no ground therefore to ſet it aſide upon the particular fraud 
charged, But there is another proper head of equity for the con- 
ſideration of this court, which will always hold a very ſtrict hand 
over all deeds, purchaſes and conveyances obtained from young 
gentlemen ſoon after coming of age by perſons preſuming too 
much on the confidence repoſed in them, .and drawing them in to 
execute deeds. If the defendant's falary had not been a reaſonable 
ſatisfaction for his trouble, upon application to the court -it would 


have been increaſed ; but he contented himſelf fo till the plaintiff 


came of age. No evidence of any draught laid before the plain- 
tiff, or that his friends were acquainted with it : the deed ſeems to 
have been brought to the plaintiff with one hundred and a blank, 
which was afterward filled up with eighty, and which appears 
to have been added with different ink, and a different hand ; 


which perhaps was occaſioned by the uncertainty of the value of : 


Vor. I. | ; 5 E the 
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the . Although no fraud, and the plaintiff not 80 
on by having a decd put into his hands of which he was not ap- 
priſed; yet it was certainly very imprudent and dangerous to be ſuf- 
fered, that the perſon who is to take the benefit of this grant, and 
who had that relation to the plaintiff, ſhould not out of a reaſon- 
able caution have adviſed the plaintiff to have laid this deed before 
ſome common friend or third perſon, The deed appears improper 
for the plaintiff to have executed, ſuppoſing he had knowledge of 
the contents; and it would have been better for the defendant to 


9 


have ſtaid his hand, and iagroſſed another according to the real 


truth of the tranſaction; and then the plaintiff had not executed 


a deed containing very improper covenants on his part, and a fal- 
ſity on the material part, that it was a ſale for valuable conſidera- 
tion. That there was, or was deſigned to be, any money paid, is 
now given up by the defendant himlelf, who diſclaims its being a 
purchaſe by him: and he had warning enough to have framed it 
another way, by the plaintiff's declarations that it ſhould be a gift. 
It then he has acted incautiouſly, who can he blame? In Clerkſon 
v. Hanway, great ſtreſs was laid on what appeared to the court on 


the face of the deed ; though indeed there was another circum- 


ſtance, not applicable to this, which would have ſet that aſide. 


But to go farther, though the deed had not contained that falſity, 


but was framed as a bounty, conſidering the light in which he ſtands. 
(which will always weigh with this court) concerned for the plain- 
tiff in bis affairs to the time, for fear of ſuch a precedent I 
ſhould have inclined to have interpoſed, But before I give my 
final opinion; if ever there was an inſtance of a voluntary dee, 

appearing in every part not at all to tally with the deſign and na- 
ture of the grant, nor importing the truth of the tranſaction, but 
where one intended a bounty, the other imprudently frames it ſo, 
as againſt all ſucceeding to the eſtate it might appear a ſale and 
grant for valuable conſideration ; I defire to know if ſuch a deed 
was eſtabliſhed ; for if fo, I ſhould incline to eſtabliſh it, becauſe 
1 acquit the defendant of the fraud charged. I lay no weight on 
the ſervices during minority; which ought not to be taken into 
conſideration. The ſmallneſs of the value is, I own, a circumſtance 
inducing me to think there was not a deſign fallaciouſly to draw in 
the plaintiff to execute a deed conveying thele eſtates; for had the 
defendant meant ſuch a fraud, he would rather have taken ſome- 
thing in preſent of greater value to him, than ſuch a remote re- 
verſion. But however the majus or minus is of no conſideration 
where it was ſo executed; unleſs therefore ſome ſuch inſtance is 
ſhewn, I incline that the deed ſhould r not Rand, but be delivered * 
to be cancelled. | 
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For defendant. There is no caſe to that purpoſe ; for that muſt 


be where the bill is by a perſon claiming under the deed to have 


the benefit thereof, It is a known diſtinction between a bill to ſet 
aſide a legal right, and a bill to carry a deed into execution; in 


which latter caſe, the court expects it ſhould be fair in every 


reſpect ; in the other, if not 22 foto, will let it ſtand fo far as it is 


fair. | 
Maſter of the Rolls, 


T only fear the example, and will conſider further ; and if I could 
find the court ever refuſed to interpoſe to {et aſide a deed under ſuch 


circumſtances, 1 ſhould be glad of it. 
His boncur afterward delivered his opinion in the ſame term. 
This deed, not being as claimed by the defendant, is not, with 


regard to the manner in which it is executed by the plaintiff pro- 
per to ſtand out in that light againſt him. But if the court can re- 


lieve this caſe from that difficulty, it would be hard to ſet it aſide 


merely from the circumſtance of drawing the deed. The method 
occurring to me to prevent this from remaining ſuch a title out againſt 


the plaintiff, is to diſmiſs the bill, ſo far as it ſeeks entirely to ſet 


aſide the deed, and to have it delivered up: but that the defendant 
ſhould execute to the plaintiff a ſpecial releaſe, reciting the whole 
of this deed, that no conſideration was advanced, but merely volun- 


tary; and then to decree that the defendant ſhould exccute to the 


plaintiff a releaſe of all the covenants contained in the deed, (which 
covenants were proper to be made from vendor to vendee, but very 
improper in a grant of bounty) which is taking a middle way be- 
tween ſetting it aſide, and letting it exiſt totally. I do this merely 
becauſe I am not ſatisfied that the bare manner of executing this 
deſign of the plaintiff, if the court can deliver it from that circum- 
ſtance, is a ſufficient foundation totally to reſcind it. 


This to be at the ExPENCE of the defendant 2 but no coſts on 
either ee | 


T Travers verſus Buckly. February 8, 1749- 50. Caſe 173. 


Load CHANCELLOR, and Sir John Strange, Maſter f 


the Rolls. 


A wife ap- 


M* Cantillon having died in 1734, a will of his was found pers and 


in the Eaſt Inies, in 1736, and brought to England. The prays t me to 
anſwer ſepa · 


| executors renouncing, adminiſtration with the will annexed was 
| | rate from 


granted huſband, who 
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lives abroad 
and ſhe has 
an order for 
that: the 
court will not 
.afterward ſet 


it aſide. 


CASES Argued and Determined 


granted to the teſtator's widow and her ſecond huſband, during the 
minority of the teſtator's daughter. 
executors of Lord Powrs againſt the huſband and wife as joint admi- 
niſtrators ; which adminiſtration determined ſince the filing the bill 
upon the daughter s coming of age. The defendants living in France, 
they were ſerved the 26th of October laſt with a ſubpæna. The wife 


A bill was brought by the 


coming to England, was taken up on proceſs of contempt iſſued 
againſt both : gave a bail bond for her appearance; and appeared 


for herſelf only: afterward ſhe applied for time to anſwer ſeparately, 
and obtained an order for that purpoſe, 


It was moved, that the bail bond given by her to obtain ker li- 
berty on being arreſted for want of appearance, and alſo her appear- 


ance might be diſcharged : which being adjourned for conſideration, 


and to have precedents looked into, the motion was now made again, 
upon two points: Firſt whether the taking her up on the attachment 
was regular? Secondly, if not, whether the irregularity was waved 
by her + rap 


Firſt it was inſiſted upon as irregular ; 


d 


Wife being one perſon, the cannot appear for herſelf; upon which 


f Principle the caſes go; 


for where this court compels a woman to 
appear, and put in a ſeparate anſwer, it is becauſe the huſband is 


only for conformity joined; the demand being againſt her in re- 
ſpect of her ſeparate eſtate, and the huſband is not affected in con- 
ſequence of the decree : Dubois v. Hole, 2 Ver, 613, and Bell v. 
Hide, Chan. Pre. 328. this court, though courts of law do not, 
conſidering her in ſuch caſe as acting in a ſcparate capacity, as to 


the making grants, Gc. of her ſeparate property. And the reaſon 
ot the thing warrants this diſtinct ion; 


for in thoſe caſes there is 


ſome fruit from the decree: here is none; for her anſwer cannot 
be evidence againſt any other, nor will it conclude herſelf, ſhe 


having no Gre 3 in this, but wit her huſband has ; 


e e 


tion being granted to both: nor will it bind any thing in the ac- 


count, nor "bind the huſoand : 


ner are they proper to 'be made de- 


fendants in this ſuit, it being a limited adminiſtration, and the ab- 


ſolute ddiidifirator 3 is the perſon to call them to account; other- | 


wiſe they might account to every creditor : though upon particular 
circumflances of colluſion, it might be brought againſt them, as 


againſt any other debtor. 
that the Irregularity is waved, 


Secondly, though there is a general rule 
the objection not being made in 


time, (and it is ſo in in criminal proceedings) yet is there a clear diſ- 


tinction. 


In courts of law a general appearance waves any ob- 


jection to the form of the writ, becauſe advantage might have been 
taken of it, as abatement is waved by pleading 1 in chief. So if the 
objection is in point of proceſs; ſo in the Admiralty and Ec- 


cleſiaſtical courts, there is an opportunity to object to appearing. 
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But in this court appearance is firſt neceſſary, before any com- 
plaint of the itregularity of ſervice can be made; for by the forms 


of this court there can be no appearance by proteſt, as in the civil 


law courts, but it muſt be generally, A defendant having been 
taken up on an attachment iſſued on Sunday, appeared, and 
moved to have the proceſs ſet aſide on that account; to which it 


was objected, there was no irregularity, the Rolls formerly non 


upon Sunday: but ſuppoſing there was, that the appearance cur 
it. Sir Joſeph Fehyl held it irregular, and that notwithſtanding ap- 
pearance, the defendant might apply to ſet aſide the proceſs, and 
did ſet it aſide, In Burton v. Malone, March 19, 1740, the de- 


fendapt, againſt whom a decree was obtained and bill taken pro 


confeſſo upon the late act of parliament of going beyond ſea to a 
avoid proceſs, had been ſeveral years out of the kingdom before 


the decree obtained; which was known to Hackef, the attorney 


.concerned in procuring the decree: there was an appearance, and 
an application afterward to ſet it aſide: to which it was objected 
that the voluntary appearance waved any error in the proceſs, and 
therefore whatever was the fate of the decree, the appearance muſt 


ſtand: Lord Chancellor held there, that appearance waved er- 


rors in ſeveral things, as in criminal caſes, but was of opinion, 


that if a perſon was unduly compelled to appear by wrong prac- 


tice, the court might diſcharge ſuch appearance ; and if that prac- 
tice was with the knowledge of the party, would , cenſure him, 
and ordered Hacket to be committed: ſo in the preſent caſe, where 
the defendant's wife has been under this compulſion to appear and 
give the bail bond, X — ä 


Lord CHANCELLOR. 


The order for commitment in that caſe depended on the ill prac- 


_ tice. The queſtion now is, whether it is conſiſtent with law and 
the courte of this court, after the has appeared and prayed time 


io anſwer ſeparately, and had an order for it, to diſcharge her from 
theſe acts of her own? and I think not, The court takes all me- 
thods, and extends its proceſs to aſſiſt parties coming at their re- 
lief, . notwithſtanding tuch reſidence beyond ſea: and it is more ne- 
ceſſary to do this here, than in courts of law where actions are 
more ſimple. Here it muſt be againſt a great number of parties; 
and therefore the court admits a ſuggeſtion in the bill, that a per- 
jon who is a material party is reſident beyond ſea, and cannot be 
compelled to appear; and to proceed on that allegation, provided 
proved in: the cauſe: which courts of law have no notion of. It 
appears alſo from the two caſes cited, that it is reaſonable for the 
court to extend its juriſdiction as far as poſitble, that proper de- 
crees might be made. It is true that in Dubois v. Hole on the 
face of the bill there was ſome ſeparate property in the wife; but 

Ver. I. 1 - I do 
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Appearance 


J do not underſtand it as ſtated in 2 Ver. 


abſolute and unconditional: 
not to be the ſame as at common law; but this is the firſt time 1 


CASES Argued and Determined 


I do not remember that 
that caſe has been mentioned to have gone upon that reaſon of 


Lord Couper; but always put on this, that the wife bad appeared, 
and therefore Lord.Cowper would not relieve her againſt that. In- 
deed there does not appear here any ſeparate intereſt of the wife; 


but ſhe has appeared, and obtained leave to put in a ſeparate anſwer 
the effect of which appearance is ſaid 


ever heard of ſuch diſtinction. Appearance ſalves no error in the 


err original writ, but error in meſne proceſs only. A party may appear 


meſne proceſs 
only. 


Appearance 


by wife wi 
out huſband 


voluntarily on a bill in this court; ſo he may at law upon an origi- 


nal writ, without any proceſs. And as to that caſe, cited without 
a name, before Sir Foſeph Tekyl, there muſt be ſomething more in 


it;; for as.ſtated, if it was nothing but that the teſte was on Sunday, 


I ſhould be of a different opinion; becauſe by appearing the objec- 
tion was put out of the.caſe, I never before heard of the doctrine, 
that after appearance the party might complain of the irregu- 

larity of the ſervice in a /ubpena; for if the label only be left with 
a ſetvant of the family, after appearance the court will not ſet it 
aſide, the irregularity being waved. 


But this.is ſtronger, being the 
ſame as after imparlances at common law: and it is an admiſſion 
on her part, that there is ſomething ſeparate from her huſband, 
to which the wife is to anſwer. _ But it is ſaid, the appearance of 
"the wife is abſolutely void in point ct law, and therefore every 


may be good. thing built on it falls to the ground, becauſe the wife can in no 


caſe appear without the huſband; which J deny, both in the 


1 proceedings in this court and at . for there are ſeveral ca- 


les at Jaw where appearance by a wife without the huſband is 
good: as in Tot. 157. Weſtdean which ſhews that this court 
exerciſes ſtricter Juriſdiction over married women, than courts of 
law, And Dyer 210 in the marginal notes (which are well known 
to be of Chief Ju ſice Trely's writing) ſhews that the appearance of a 
Jeme cot ert is not in every caſe void, even at law fo in Str. 475. 
Lee v. Lord Baltimore, which caſe was undoubtedly going a great 
way. But a more modern caſe is in Sal. 114. Carpenter v. Fou- 
Jin; where Holt ſays, common bail ſhould have been filed for 
the wife; which ſhews that appearance by a wife at law is not 
void; for common bail in B. R. is common appearance, which 
proves the wife may appear, and may be compelled in many caſes. 
It is true the proccedipgs cannot be carried on till the huſband ap- 
pears, or ſomething is done to ſupply it, as by continuances: ſo 


here it will be another conſideration whey the cauſe comes to pro- 
.ceed, what the court can do unleſs the huſband appears: but tbat 
does not extend 10 diſchar ge her appearance, and that order made: 
a further reaſon 


But the 


and when courts of common law go ſo far, it is 
why I ſhould not be too ſtrict in the courſe of this court. 
Point of this.cauſe is on her appearance and the order made. 


W 
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Me Maſter &f the Rolls being preſent concurred in opinion that 
the defendant was precluded from taking this objection now. If any 


at ſhewing an acquieſcence and defence of the cauſe the court al- 


ways ſays it is too late to ſet it aſide, here is not only appearance 
but an application for time, and that caſe in Sal. is a very ſtrong 


authority in the preſent caſe. 


Whitfield verſus Fauſſet, February 10, 1749-50. Caſe 174 


Is cauſe came before the court on a bill to have an account What relief 
of the arrears and a decree for the growing payments of a in <quity a 

h f 201 | haſe by the plaintiff for valu- In cult 
*rent-Charge of 2041, Per ann. as à PUrc y the plain valu- an equitable 


able conſideratiom: ſetting forth the rent as created by a marriage- 2 a rent- 
cnarge may 


| ſettlement by leaſe and releaſes limited to uſes, and dated 1692, to — 


the uſe and intent that the heirs of the body of the wife and their the owner of 
heirs might receive this rent payable quarterly, with clauſe of diſ- the land. 
treſs; and that the land was thereby limited, ſubject to that rent- 

charge, to the huſband and his heirs: that in the life of the father and 

mother (after whoſe death their two ſons were intitled to the rent- 

charge in-Gavelkizd, it following the nature of the land) the plain- 


tiff took a conveyance by way of purchaſe from the two ſons by 


: deed without fine: farther ſtating that the deed creating the rent- 
charge was either in the hands of the defendant, or concealed by ſome 
of them, or:loſt; and therefore praying a diſcovery of the deed, that 
if they have it, they may produce it, or elſe a-decree as above a- 
gainſt the tertenants: inſiſting that though the ſons had nothing in 
them which they could convey in point of law, as an heir appa- 
tent cannot in the life of his father, yet a court of equity will ſup- 
port ſuch a-conveyance by way of aſſignment-or agreement; as in 


Theobald v. Defav and Beckley v. Newland, 2 Wil. 182. 


There were two ſets of defendants material to be conſidered: 
William and Jelm Caffiueb the two ſons from whom the plaintiff - 
derived the purchaſe, and who admitted it: and three Fauſſets, viz. 
the father, his wife and fon ; who the plaintiff inſiſted mult be pre- 
ſumed to have notice from. the deeds being in the hands of their 
family. The father's title was as purchaſer of this eſtate by his 
mother for valuable conſideration, and without notice: that his 


mother afterward conveyed this eſtate to him voluntarily: that he 


on his marriage ſettled it on himſelf for life, then to his wife for 


her jointure, and to the ſons of the marriage; under which ſet- 


tlement the wife and ſon inſiſted on being purchaſers for valuable 
conſideration without notice, and therefore not to be hurt in a 
«court of equity, 
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CASES Argued and Determined 


To deduce this title, the father ſaid that in 1705, there was a : 


mortgage made by deed and fine for 500 years; which fine had 
the effect to bar and extinguiſh this rent- charge: that afterward an 


aſſignment was made of this mortgage, and in 1716 a conveyance 


for valuable conſideration to his mother; and the mortgage- term 


was aſſigned to him to attend the inheritance free from any equity 


of redemption, So that either the fine had extinguiſhed it; or 


they had purchaſed the whole intereſt in the eſtate: that they were 


title to the rent, as the heirs of the body in the life of their father 


elſe they ought not to be hurt in a court of equity, apprehending 


not bound by the admiffion in the anſwer of the Cafinches; and that 
at was an odd purchaſe from the ſons, when they had no right or 


and mother, who both lived to be very old.: and that a poſſibility 


cannot be given appears from Hob. 45, 2 Ver. 563, 2 Bull. 123, 
Roberts v. Roberts, But ſuppofing it a good grant of an annuity, 
vet this court ought to ſend the plaintiff to law, and not relieve him 


here; for at law the plaintiff may declare on the deed, and after- 
ward give parol evidence of the loſs, in order to i the making | 


 profert of it. As appears from a caſe now depending for judgment 


in C. B. of the King v. Hays; in which a grant is actually ſet out 


though loſt; which ſhews it to be looked on as the conſtant prac- 


tice of that court to tate in the . that the deed i is loſt, and 


to recover, 


Where de- 


fendant's an- 
ſwer in ano- 
ther cauſe 


may be read. 


The anſwer of hs e Fauſt in another cauſe was of- 


fered as evidence, wherein he admitted there was ſuch a ſettlement + 
made, but as to the uſes he referred to ſuch proof as the . in 


that cauſe ſhnould make. 


* 


The reading whereof was objected to; for that being an anſwer | 


in another cauſe, not now.at hearing, it was read only as collateral 


would be, and that to let in any kind of collateral evidence there 


ſhould be ſome proof of the _ 


LokD CHANCELLOR 


Was in ſome doubt; for there ought to be ſome. proof that the 


deed was loſt.: ſome ſuch foundation laid firſt: but ordered it to be 
read, yet ſubject to be concighve. or not. 


Tbe. plaintiff having ordered a ſearch to be made had ſound a | 
-draught of the deed, but not the deed itfelf; the reading of which 
-was next objected to, becauſe there was not fulficient dene that 


ihe-decd was.loſt, 


evidence, not as a judicial confeſſion, as the anſwer in this cauſe 


in the Time of Lord Chancellor HaRDPWICR F. 389 


5 
4 


'LorD CHANCELLOR. 


The rule is that the beſt evidence muſt be uſed that can be had, 4 deed lot 

firſt the original ; if that cannot be had, you may be let in to prove may be pro- 
it any way, and by any circumſtances: the nature of the caſe will _— — 
admit. This extends not only to deeds, but to records; ſo far fit ſhewing 
I mean as they may be given in evidence to a jury; for in point of ee 
profert, it is another thing. But for this the law requires a pro- 3 Ss 
per foundation to be laid; and two things are neceſſary. Firſt, to loſt or cannot 
prove that ſuch a deed once exiſted ; and there is ſufficient evidence be come at. 
that ſuch a deed, to a certain intent, did once exiſt, by the anſwer 
that has been read; which I do not rely on as evidence of all the 

uſes of the deed, but as an admiſſion that ſuch a deed and uſes, 
ſomething of that nature, once exiſted. - The next ſtep is to ſhew 

ſome ground that the deed is loſt; or, being in his adverſary's 

hands, cannot be come at. What I go upon is, that there is ſuf- 
ficient evidence to trace this into the hands of the defendant, who 

is the purchaſer of the eſtate, and has himſelf produced the leaſe 

for a year, which naturally accompanies the releaſe, and makes part 
of the ſame conveyance. The parties to a leaſe for year are only 

thoſe by whom, and to whom the eſtate is granted; not thoſe who 
take by way of particular uſe. This then is a ſtrong foundation 

to let the plaintiff in to read this draught, which is ſtrongly proved: 
and there is a caſe in 1 Mod. where the copy of a deed not atteſted | 
was ſuffered to be read, upon proof of a loſs by fire, but without | 


further proof. 


Db pon reading it, the limitation was to the uſe of the father and 
his aſſigns during his life, without impeachment of waſte: and from 
and immediately after his deceaſe, if his intended wife ſhould ſur- 
vive, and have iſſue of her body then living, that ſhe:ſhould receive, 
take and enjoy for her jointure, and in lieu of dower, a rent- charge 
of 20/1. fer ann. payable quarterly; and from and immediately after 
the deceaſe of them both, and of the longer liver, the heirs of the 
body of them, and their heirs, ſhould take one annuity of 20 J. 
per amn. W e | 


Lok D CHANCELLOR. 


Before I pronounce my decree, I would be ſatisfied of this new 
practice, that a perſon may declare or avow upon a deed, of which 
he ought to make profert, ſetting forth that it 1s loſt; for if ſo, there 
is no need to come into this court upon a loſt bond, fince you may 
declare upon it; which will make a great alteration in the proceed- 
ings of this court. Therefore let it ſtand for judgment. 


Vo L. I. e 58 February 


—— — 


* 
NW 3 
n . mr a5 7 n 
2 E ag — 
— & m—_ me 

rr 

5 2373 

. 
— =_—— : 


ane n 
— — 4 5 * 
—ͤ— — — 
— 


— 


le OD I ID EIS —— — 
— — — — * — > L 


_ 2 — 
— * 
—— re ag 
_— *** — 


- - 
3 8 18 N 
1 ” : : o * 
— Ys * * pe * „ 1 54 
een 
* 2. - 4 ” 4 - 


390 


Fine canrat 
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CAS E 8 Argued and Determined 


February 20, LORD CHANCELLOR delivered his 
ä Opinion 


Upon the proof the parties have entered into, it plainly appears 
there was this rent-charge originally created in 1692, though the 
deed creating it is not produced, and ſaid to be loſt: and it appears 
to my ſatisfaction that the contents of that deed are properly proved 
by the contents of the draught: there ſeldom happening ſo good 
proof of the contents of a deed loſt. There is clear evidence that 
the mother of Fauſſet had notice of this ſettlement, and creation of 
this rent, and ſo had the mortgagee in i705. The defendant him- 
ſelf producing the very leaſe for year upon which that releaſe, 
whereon the rent ariſes, was founded; there being the very ſame 
deſcription literatim, and it recited in all the conveyances. 


There are three queſtions on this caſe. Firſt, whether this rent- 
charge is now exiſting, or is barred or extinguiſhed in point of law? 
Secondly, ſuppoſing it exiſting, whether the plaintiff has acquired 
any right thereto by the purchaſe on which this bill is founded? 
Thirdly, if he has, whether he is intitled to be relieved concerning 
it, and what that relief ought to be? 


As to the firſt, it depends on the creation of the ſettlement and 
operation of the fine; and indeed there is ſomething very particular 
in the frame of this marriage-ſettlement and creation of the rent. 
'The principal queſtion upon which it will turn is, whether by the 


deed of leaſe and releaſe there was one rent only, or two diſtin& 
rents of 20 J. per ann. created? It is by way of uſe, and exactly the 


ſame rent which is limited before; and though it is not ſaid the ſaid 
rent, the queſtion is, whether it is not a limitation of the ſame _ 
rent, notwithſtanding there are no. ſuch words of reference? The 
great objection to it is, that poſſibly the wife might have died in 
the life of the huſband; and then no rent would have ariſen to 
Her for a jointure, ſo that it would have a different commence- 
ment fm What it wovld otherwiſe have had: but though a dif- 
ference in words it is exactly the ſame. Yet I incline to think theſe 
are two diſtinct rents, from the diſtin manner of creating them: 
but this being a queſtion at law, I have no right to bind the de- 
fendants without letting them have the judgment of a court of 
law, unleſs there is ſome other reaſon. It is plain that the mother 
of Fuuſſet intended to purchaſe the whole intereſt, and that it was 
apprehended this rent-charge was barred by the fine. If there 
were two rents, then the fine would be no bar to the rent to the 
heirs of the body; that being in nature of a ſpringing uſe of the 
rent, which was not then ariſen, but a mere poflibility, and no 
- perſon capable of entering, ſo as to avoid the fine within the ſtatutes 


in the Time of Lord Chancellor Haxpwicks. 


of non- claim; and there cannot be a bar ſo long as it is in poſſibility, 
If but one rent, and this limitation to the herrs of the body is con- 
ſidered as a further limitation of the rent-charge created, then the 
mother was tenant in tail of it; for the word beirs ſuperadded to 
heirs of the body in a deed, have no operation at all: and then though 
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it was a rent- charge ex provi/ione viri, yet the huſband joining in the 
fine, I ſhould be pf opinion it was well barred : and that notwith- f "ent-charge 


ſtanding it was out of land, and the fine was not of the rent, but the 


barred by ſine 
of the land out 


land, which will not alter the cafe; for which, if it was neceſſary, of which it iſ- 


there is an authority in Carter 22, Taylor v. Shaw, that a rent-charge 
is gone by a fine of the land; which is this very caſe, This is on a 
ſuppoſition that it ſhould be taken as one rent. 


As to the ſecond queſtion, the plaintiff claims as a purchaſer for 
valuable conſideration: and it is an odd purchaſe, and not to be 
encouraged ; becauſe it being in their mother's life, the vendors 
were not her heirs ; not having it in actual poſſibility: an odd and 
unuſual expreſſion of Lord Hobart, page 45. Put he meant that it 
was a kind of double poſſibility; the rent-charge might never ariſe 
at all, or if it did, the two ſons at the death of the mother might 
not be heirs of the body to take it, If they had died in the life of 
the mother without iſſue, the rent had been gone: if they had left 
iſſue, other perſons would be intitled to take it by p irchaſe. No- 
thing paſſed therefore by that conveyance in point of law; it bein 
by deed, and no fine; which if it had been levied of this rent, 
and they had ſurvived their mother, as againſt them it would have 
operated by Moppel, binding them and their iſſue. It is true, in 
a court of equity a choſe in action may be aſſigned, and a poſſi- 


ſues. 


Choſe in ac- 
tion, or poſ- 


bility which has been for a valuable conſideration: and many tranſ- | 100mm 6M 


actions have been eſtabliſhed in equity, which could not at law, 
and decrees obtained; and therefore, though the admiſſion of the 
Caffinches is not evidence againſt the Fauſſets, againſt the Coffinches 
it muſt be taken to be good; and they will be bound by their 
agreement: ſo that the conſequence is, as againſt them the plain- 
tiff has an equitable right to this, and is intitled to have the benefit 
of it decreed. > IH | 


© Then as to the third queſtion: and the plaintiff, being intitled 
to be relieved againſt the Coffinches, is intitled to have a decree to 
compel them to make a further aſſurance to him; which they are 
bound to do in equity, and alſo to compel them to permit him to 
make ule of their names as his truſtees to-recover the arrears at law. 
This brings on the conſideration what. further relief the plaintiff 
is intitled to: whether any decree againſt the Fauſſers? As to which 
the plaintiff having purchaſed only an equity from the Caffinches, 
Jam of opinion that purchaſe ought not to put the defendants, 
the Fauſſets, the owners of the land and purchaſers thereof for va- 


1 luable 


able in equity. 
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Purchaſer of luable l in a worſe condition, or make them liable to 
Alle ng be a different remedy than they would have been in reſpect to the 
charge mutt Caffinches, the original owners of the rent. There may be caſes 
try it at 1W where a. perſon may be intitled to claim an equitable right to relief 
againſt the | 
owner of theagainſt other perſons from the nature of the caſe. But "that is not 
land, claiming the preſent caſe ; for it operating by way of agreement in equity, 
| nh quraag the Caffinches are to be confidered as the plaintiff's truſtees, and the ' 
IL plaintiff therefore has a right to compel them to permit bim to uſe 
their names to ſue at law, which is the common cafe. For if 
there is a purchaſer of an ende by voluntary conveyance or agree- 
ment, the truſtees having the legal eſtate will not intitle to come 
into this court againſt other perſons claiming in contradiction to his 
right. As to them, it is a legal title, and it muſt be tried at law on 


demiſe of the truſtees: and ſo the plaintiff 1 is intitled to take his 
Legal 952 for. this rent. 
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But I muſt diſtinguiſh + on ahi part baden the Hufe, all 
| :Claiming to be purchaſers for valuable conſideration without notice; 
for as to the father, there is clear proof of notice of this ſettlement 
and creation of the rent; as appears on the recitals of his own 
conveyances, and in part by his own admiſſion, and producing the 

very leaſe for year, which makes part of this conveyance, by which 
What will a- the rent-charge is created. But as to the wife and ſon, it is a dif- 
Tom 39 ferent conſideration, and not ſufficient evidence of notice to affect 
them; for the ſaſpicion from the deed's being in the hands of the 
family is not ſufficient; for ſuch a ſettlement as the father made, 
might be made by the apparent owner, without looking into the 
| deeds; and if ſo, it amounts not to notice, unleſs fomething further 
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But if no more in the caſe, ſtill the plaintiff ought to „be left to 
bis remedy at law, againſt both defendants, and therefore inſiſts 
farther he has another remedy againſt the Bauſſets, arifing from the 
loſs of his deed, the nature of the caſe, the neceſſity he is under, 
if he was to diftrain and avow in replevin, to make a froefert in 
cur. of this deed, | 
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Where on the The Joſs of a deed 4 is not always a ground to come into a court 
loſs of a deed 
you may come Of equity for relief; for if there was no more in the caſe, although 
into equity, he is intitled to have a diſcovery of that, whether loſt or not, courts 
of Law admit evidence of the loſs of a deed, proving the exiſtence 
of it and the contents, juſt as a court of equity does, There are 
two giounds to come into equity for relief, annexing an affidavit to 
| his bill. Firſt where the deed is deſtroyed or concealed by the de- 
fendant; and whenever that is the caſe, the plaintiff is intitled in this 
court to have relief upon the reaſon in Lord Hunſdon's caſe in Hob. 
Another is where the Plaintiff cannot recover at law without ma- 
king 
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in the Time-of Lovd Chancellor Harpwicks. 


king profert of the deed in pleading at law. If a man has loſt a 
bond, he is intitled to come into equity not only for a diſcovery, 
but to have a decree for payment; becauſe he cannot declare with- 


out making profert the defendant being intitled to oyer, It is to be 


conſidered then whether this caſe is within either of theſe two ge- 


neral grounds. As to the firſt there is not ſufficient evidence to pro- 
Ceed on that. There might be ſome ſuſpicion from the defendant's 
producing the leaſe for years; but that is only ſuſpicion, and indeed 
| the very cauſe of it takes off part of that ſuſpicion ; becauſe if done 


with intent, it would be fooliſh not to have deſtroyed the other 


part of the releaſe, but as to the other ground, the defendants inſiſt 


the plaintiff may do ſo if he makes diſtreſs for the rent in the name 


of the Caffinches, (for at law he cannot do it otherwiſe) that he may 


avow, and aver the deed to be loſt, and fo be excuſed from ma- 


dern authority, where that has been eſtabliſhed to be good plead- 
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2 Nea O. 3 . 


| king profert. There is no book caſe, printed entry, or even mo- 2 Femme: Re SS I" OY 


ing. But in Bloodwink v. Osborn, Trin. 22 G. 2. in action in Cove- Where profert 


nant for rent in arrear, there was a long title to the rent, created in 


1656, ſet forth ; and then a dereignment to the title to the rent 


was ſet forth that the deed was by unavoidable accident deſtroyed 
by fire : to this the defendant pleaded two pleas, which were two 
iſſues on the title: it was tried before Ju//rce Birch, Trin. 1748, and 
a verdict for the plaintiff ; which is the whole of that caſe, and is 
no authority for this pleading ; for the defendant took iſſue ; ſo that 
it was too late to take advantage of it; for it ſhould have been de- 
murred to with ſpecial cauſe, and ſhewn. As to the caſe of the 


Ling v. Hays, in C. B. in quare impedit, it is not yet determined; 


therefore if it depended on this I never would ſend a plaintiff to 
law, who comes into this court on a plain equity, frequently 
admitted on the loſs of a deed, to try his chance whether the 
judges would eſtabliſh this pleading. The judges ought indeed to 
be aſtuti; but the allowing this in pleading will put the defendant 
or plaintiff in replevin, under great difficulty; which is to be con- 
ſidered in the letting ſuch new inventions into pleading : therefore 
I will not give coufitenance to it before it is eſtabliſhed by the 
judges. The only caſe having a tendency to this, is in 3 Lev. 
82, Carver v. Pinkney, where the court held a declaration good, 


quod defendant penes ſe habet, without ſhewing. the indenture. But 


there was a ſpecial reaſon there, which is not here, v72, the ſtatute 
29 C. 2. of augmentation, expreſsly enabling the vicar, Sc. to take 
a diſtreſs, or bring an aRion of debt: the opinion of the court was, 


that the plaintiff was enabled to ſue by the ſtatute, and might there 
excuſe profert, Es 


But this is not the ground I go on, but on another: I am of 
opinion the plaintiff may ſue in the name of the Caſincbes without 
:- Who Þo--- ee = | profert, 


in cur. is ne- 
ceſſary, and 
where it max 


brought down in the declaration; and in all the material deeds it be excuſed. 
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Prefert not profert, This is a conveyance on the ſtatute of uſes; and the owner 
on nod eit of the rent-charge, abſtracted from the ſtatute, has no right to 
elder — fins the poſſeſſion of the deed or counterpart ; which haz: been judged 
rute of uſes. à reaſon to excuſe the plaintiff in debt or covenant, or the avowant 
N in replevin from producing the deed in court, and may plead it 
intitled to the without profert. Dy. 277, P. 58. Eſteff 's caſe, Cr. F. 217, Lord 
deed. Juntington v. Mildmay, Cr. C. 441, Stockman v. Hampton, and a 
more modern caſe Carthe 315, Reynel v. Long; which are ſeveral 
authorities that in pleading a deed under the ſtatute of uſes it need 
not be ſet out with profert in cur”; becauſe the deed belongs to the 

grantee to uſes, and he has no remedy to recover at law from them : 

ſo is Noy 145. But though this is fo clearly eſtabliſhed, I know 

not but when it is conſidered, it may be called a ſpungy reaſon, as 

Lord Vaughan fays. But there is a better; that the Cafiinches not 
claiming the land but only a rent-charge, the charters belong to the 

owner of the land, both the ſettlement and counterpart ; the owner 
of the rent-charge not being intitled to the deed ; which is a ſub- 
ſtantial reaſon, and falls within Carver v. Pinkney, becauſe another 

is intitled to the poſſeſſion of the deed, 5 


The plaintiff then will not be under fhis difficulty in pleading, 
and therefore is not intitled to come into this court for want of a 
' deed, to change the juriſdiction for that cauſe. But ſtill he is in- 
titled to a decree; which muſt be firſt a further aſſurance againſt the - 
defendants the Caffnches : next the benefit of making uſe of their 
names to the diſtraining or taking any remedy at law for the arrears 
ſince the death of the. mother. But no attornment is neceſſary, be- 
cauſe it is a conveyance on the ſtatute of uſes; and if the further 
aſſurance ſhould be executed before any diſtreſs made, or action at 
law brought in the name of the Caſincbes for the arrears, ſo that the 
legal eſtate of the rent will by ſuch conveyance be out of the Car- 
finches ; the Fauſſets ſhall not ſet it up, or take advantage thereof, 


This is a very conſiderable queſtion at law; for you may drive 
the defendant io very diſadvantageous iſſues by this method, The 
jaconveniencies are ſtated clearly in Layſe ds caſe, 10 Co. 62. As 
to that, I give no opinion; being for the judgment of courts of law: 
but this is not material; if it was, I cod have cited Serzerſey u. 
Sparrow, B. R. 16 G. 2, where upon application to the Ccurt to 
diſpenſe with profert becauſe of the inability to gire cyer, the court 
would not do it, becauſe it was the plaintiff 's fault to bring his 
action before he had the deed, and not like the cafes where the 
court could help by imparlances. In I/iite v. Montgomery, Mich. 
17 G. 2, in debt on bond the plaintiff ſaid he could not make pro- 
fert, it being in the cuſtody of a ſtranger ; the court would not ex- 
cue the ant of he-. EN ATOM. 


Attorney 


in the Time of Lord Chancellor Hazpwiexs. + 395 


Attorney General. * 

1 hive heard Lord King ſay, that if a perſon pleaded a declaration 
with a profert, and afterward was not able to produce it: upon affi- 
davit of its being loſt, he would relieve him on motion, 


LORD CHANCELLOR, 


I cannot conceive what Lord King meant by that; for that would 
be a plain error on the record. | 


Vaneſſen verſus South Sea Company, February 245 Caſe 175. 
17498 


T TPON a bill by a feme covert againſt her huſband, he not ap- One deſen- 
pearing, and the whole proceſs being gone through without dant not ap- 
appearance, the queſtion was, whether there could be any decree nel + che 


againſt the other defendants who were before the court ? proceſs a 
5 | ; ; gainſt him s 


i | = | 2 | | | rats ! 
That there could, was cited Parker v. Blackbourn, Pre. Chan. qq, — | 
which went on a ſuppoſition, that if the ſervice of the ſequeſtration outlawry at 


| had been good, the court would have gone on. So if a neceſſary ang chere me 


arty cannot be had, as if he lives beyond ſea; in which caſe the be a decree a- 
impoſſibility will be preſumed ; whereas here it is ſtronger, being Saint the 
plainly proved ; the ſequeſtration being a proof that he cannot be oo nel 
brought. In the caſe of Yantynan, Nov. 14, 1728, who had been peared, 
divorced by a ſentence at Dantzich, and came to England, and | 
brought a bill for ſtock, as the huſband of his wife, who was a 
foreigner and beyond ſea, againſt her, and againſt Scuman the ex- 
ecutor of her former huſband, and Jacobſon who had a letter of 

attorney to receive the dividends, took out proceſs againſt the wife 
and Scaman who never appeared; and obtained an order ui, that 
Jacobſon (who appeared and who reccived the dividends) ſhould 
pay him 500 J. to carry on the ſuit; againſt which order Jacobſon 
ſhewed cauſe, The Maſter of the Rolls ſaid, That motions of 
this kind for money to carry on a ſuit were not to be encouraged, 
unleſs where for a ſum appearing due in all events: this motion 
appears to be a ſort of diſtreſs on the defendants here: can one who 
is a foreigner, who has a demand only againſt a foreigner, by 
changing his place and coming to England, be intitled to come 
againſt a foreigner? It is ſaid he may, becauſe the property is in 
England; but the plaintiff is not without remedy; for he might 
certainly fue at Dantzick even for their property in England: and 
in the caſe of Styles, Lord Somers, by a decree here, affected an 
eſtate in Holland. But this court will not order money to be paid 
md 1 | | unleſs 
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396 CASES Argued and Determined 


unleis ſo much appears to be paid in all events; and here are not 
proper parties.” There it was a decree againſt them ſubſtantially, 
and therefore neceſſary they ſhould be before the court; and Lord 

King agreed thereto : but the Maſter of the Rolls ſaid he did not 

know how far the court would go in a caſe of neceſſity, to prevent 
a a failure of juſtice ; which is the caſe here. The plaintiff has pro- 
ceeded as far as he can; and the conſequence of bringing a new, or 
amended bill, would be only to charge that the huſband is beyond 

ſea, and cannot be brought before the court. | 


LoRD CHANCELLOR, 


1 will tell you what ſtrikes me: The Company are in nature of 

' truſtees, ſo as to admit or deny a transfer on regular grounds: ſup- 
ſe it was a private truſt ; undoubtedly as the courſe of the court 
ſtood before 5 G. 2, for want of appearance, though you had pro- 
ſecuted to a ſequeſtration, you could not ſet down the cauſe to be 
heard againſt the defendant who did not appear. But Pre. Chan. 
99 does import that you might ſo far take advantage of having pro- 
ceeded againſt that defendant, that you might have a decree againſt 
the other parties; ſo that it would not go off for want of parties. 
This is in the caſe of a private truſtee, I ſhould think your inference 
from that caſe in Pre. Char. right; becauſe agreeable to proceedings 
at common law : where notwithſtanding a joint cauſe of action, if 
one will not join, proceſs muſt be againſt his companion to ſummons 
and ſeverance, and then he muſt proceed alone. Suppoſe a joint 
cauſe of action againſt two, it is brought againit both, one will not 
appear: there may be a proceſs to cullaury againſt him; and judg- 
ment againſt him who does appear, reciting the u7/awry ; which is 
| conformable to this caſe. The whole line of proceſs againſt the 
| Huſband is equal to the proceeding to outlawry at common law, I 
ſhould think it ſufficient to enable the praying a decree againſt the 
company; which is the import of that caſe, if the proceſs there had 
been regular. It is proper therefore to recite in the drawing up the 
decree, that you had proceeded againſt the huſband to a ſequeſtration, 
and then go on againſt The Company. Ee 5 


The cauſe ſtood over to conſider how to frame the decrce. 


' Cafe 176. Aſton verſus Aſton, February 2b, 1749-50. 


Ante. «| 5 N eſtate, including the manſion- houſe and park, was ſettled 
bee on Lady A on for her jointure, without impeachment of waſte 


ives leave to os” | : : | 
the next in except in pulling down houſes and felling timber; remainder to 
remaindh for her ſon Sir Thomas Alon for life, without impeachment of waffe 
life, without N er ter . : | 
impeachment generally: remainder to truſtees to preſerve contingent remainders; 


of walle, to . remainder 


W 


FP) we 


in the Time of Lord Chancellor HarDwicks. 397 | 


- 8938 nn ES OE inet 2 
x 77 ) 


= remainder to his iſſue in tail: remainder to his eldeſt ſiſter, (the cut * 
Ay no defendant) and fo to the other liſters, in tail. 9 
; | he dying 


Sir Thomas the eldeſt ſon himſelf was tenant for life of the great- Without iſſue, 
the temainder 


eſt part of the eſtate, without impeachment of waffe: and want- over in tail. 
ing a ſum of money, the method thought on to raiſe it was by fel- baving ac- 


. . | | Fo : ; | it haut Quieſced in 
ling timber on the eſtate of which he was remainder man, without au ec 


impeachment of waſte, ged the ſo do- 
ing, ſhall be 


Sir Thomas dying without iſſue, his liſter becoming tenant in 9 


tail, brought an action to recover treble damages and the place aQtion of 
waſted, and had a verdict: and for a perpetual injunction to ſtay wel ages 
the proceedings thereon, was the preſent bill by Lady Alon. 


r OE NS 2 7 
Wo Ge CE . 
4 * A 3 * 


. 4 x3 ee 2 
r Oo r 
n W 

JF ir we pe oeen 
I ON BOY . 


N 
SEO 2 
n bY 
$92 os l 


For Plaintiff. Though it was formerly doubted, whether the 
words without impeachment of waſte meant more than a defence 
againſt the action of waſte : it is now held, that it gives the pro- 
perty in the things cut down to the tenant for life during his poſ- 
ſeſſion. The court leans againſt permiſſive waſte, and will not 
ſuffer one to make another anſwerable for what is done with his 

conſent, Suppoſe one builds on another's land with conſent; the 
court will not permit that land to be recovered on which the 
building is, looking on it as a fraud : the defendant had clear no- 
tice of the intention to do this; nor did ſhe make any complaint 
for ten years, but ſuffered her brother to receive the benefit: ſhe 

| had notice of the general right that ſhe was to ſucceed upon his 
death without iſſue; but ſhe had alſo knowledge of the particular 
eſtate. A court of equity will preſume the conſequences of law upon 
knowledge of the fact; which knowledge is plain from a bill brought 
by her in 1725, claiming a portion in that very ſettlement, 
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The reading which bill, as ſhe was at that time an infant, was 
objected to. 


Lord CHANCELLOR. 


Though it cannot be read on the part of the plaintiff, to ſhew 
the allegations in that bill as evidence againſt the infant: yet it may 
be read to the ſubſequent proceedings on that bill after ſhe came 


of age. 


Fer plaintiff, The defendant by her anſwer admits, that Sir 
Thomas might acquaint her that his mother had been ſo kind as to 
give him that leave to fell ſome timber upon her eſtate for life, 
which he intended to do: that ſhe ſaid ſhe was ſorry his ne- p 
ceſſities were ſuch as obliged him to fell it, as it would deface the 
beauty of the place, It was farther proved, that upon being told 
he had felled great part on that part of the eſtate; ſhe anſwered 
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CASES Argued and Determined | 


he might cut down every ſtick, and that her mother told her 
that, to ſet her at variance with her brother. The timber was 
felling two years after her marriage; neither (he nor her huſband 
applying to the court to ftay the removal of it, There was a way 
by which the mother might have given Sir Thomas this liberty, v:Z. 
by making a leaſe for gg years to a ſtranger, if ſhe ſo long lived, 
and ſurrendering her freehold to Sir Thomas,. which would have 
extinguiſhed her eſtate for life in bis; and then by virtue of his own 
eſtate, he might have.cut down the timber. . 


For defendant, The acquieſcence is nothing; for though ſhe 
was tenant in tail, the action at law could not be brought during 
the meſne tenancy for life, until it is ſettled whoſe property it 
would be, it cannot be known whether rover would lie for it, 
nor could a bill in equity be brought to reſtrain what is done al- 
ready: nor a bill for a fatisfaction, that depending on the rover; 
for a bill for ſatisfaction cannot be brought where frover lies 
not. The plaintiff is not to be relieved as in the caſes of pe- 
nalty: this bill muſt be founded on the defendant's being in- 
titled in point of law: the tenant for life, to be intitled to the pro- 
perty in the timber cut down, muſt be in poſſeſſion of that very 
eſtate: if it was an expreſs agreement, it might be pleaded at 
law to the action. The defendant had not ſufficient knowledge of 
her own right, whether it was a remainder in tail or for life, to 
do this. It is not determined whether ſuch a ſurrender as is men- 
tioned would be good ; whether one eſtate for life could be ex- 
tinguiſhed in another; and that would have brought the freehold. 
and inheritance nearer to the defendant, The preſent caſe is like that 
determined by your Lordſbip laſt year, between the ſame parties. 


Lorp CHANCELLOR. 


This is a pretty extraordinary demand made by the defendant, to 
-recover not only ſingle damages (this is no objection to the action) 
but alſo the treble value againſt the plaintiff; of which it does not 
appear the plaintiff received one ſhilling advantage; but it was taken 
for granted that Sir Thomas, the brother of the defendant, had the 
ſole benefit of ſelling this timber. It is plain from whence this 
controverſy has ariſen, and it is unfortunate ; but that will not be 
the meaſure of right between the parties; for courts of law and 
equity muſt determine on the grounds of that right, let the motives 
of purſuing it be what they will. After the brother's death, it was 
found out in point of law, that this was wafte committed with the 
mother's conſent during her eſtate for life, of which no advan- 
tage could be taken during the meſne eſtate for life. The queſtion 
dis, whether this court ſhould permit that advantage to be taken at 
aw or relieve againſt it? And Jam of opinion there ought to 


be 


in the Time of Lord Chancellor HaxD],e KE. 


be relief; for there is evidence either of an expreſs conſent by the 
| defendant to her brother's cutting down the timber, or a general 


tacit conſent or encouragement on her part to do it: and if that 


was given during the lite of her brother, as circumſtances then 


ſtood, it would be very unreaſonable to ſuffer her or her huſband 
after the brother's death, and upon a change of circumſtances by 
the value of the timber becoming greater, to take advantage of it. 
Sir Thomas was in poſſeflion of the greater part of the eſtate, on 
which he might have cut down without account; and though 
unmarried, being young and likely to have children, conſequently 
whatever information the defendant had, it was not a matter ſhe 


laid great weight upon. It might be a conſiderable queſtion. whe- 
ther, if timber was blown down or cut by a ſtranger, it would be- 
long to him in whom the eſtate was veſted in remainder, or the te- 


nant for life, Probably I ſhould think it would belong to him in 
v hom the eſtate was veſted: I ſhould incline to think ſo from the rea- 


ſon of the thing: though not determined by any judicial determina- 
tion. * When ſhe was firſt acquainted with it, which I preſume 
was before her marriage, ſhe did not go to her mother, or object 


thereto, or tell Sir Thomas he had no power to do ſo, She knew 
ſhe had ſome right to take this eſtate; whether of inheritance or 
not, if he died without iſſue. The anſwer imports ſhe was ſor- 
ty he ſhould do this to his own prejudice, not her's.: but it refts 
not there; for the evidence imports that ſhe acquieſced with this 
power given her brother (and it is not material whether before or 


after her marriage; for though after marriage, it would be evidence 


againſt herſelf; ) ſhe confidering him as the head of the family, from 
-whom ſhe might expect favours; and would not enter into a con- 
teſt with him for ſuch a remote chance, which might induce 


bim to hurt the other part of the eſtate of which he was in 


poſſeſſion. I do not rely on its being an expreſs agreement, 
which might be pleaded at law, if ſo but that it was an acqui- 
eſcence and encouragment, which is ſufficient to indemnify the mo- 
ther, What equity againſt the executor of her brother in'Trover 
or other action is not the queſtion : but that ſhe ſhould have taken 
advantage of theillegality of the act at the time it was illegal. It does 


not clearly appear, whether the knew her's to be a remainder in tail 


or for life: it is not very material that ſhe did not know that ſhe was 
tenant in tail; for if ſhe was tenant for life, ſubject to waſte, (for 
if without impeachment of waſte it would be very material,) there 
is a great difference between a remainder of an eſtate falling into 
poſſeſſion with timber upon it, and when ftripped thereof; for 


tenant for life is inticled to the loppings, &c. It is determined 


here, that where there is tenant for life, remainder for life, 


— 


— — 


Thie was ſaid to have been alſo Lord Cowper's opinion is the Earl of Lindſey's caſe. 


remainder 
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remainder to the firſt and every other ſon of the laſt remainder man; 


if the firſt tenant for life ſubject to waſte commits waſte, the ſe- 
cond tenant for life may bring a bill in this court to ſtay waſte, 
which cannot be demuried to. Dayrel v. Champneys, Eq. Ab. 
400. and I take it, the court would do this to benefit the inheritance, 
where the law would not admit the action of <wa/e to be brought *. 
In this caſe the mother might have let Sir Thomas have this li- 
berty with great eaſe, although the defendant had objected to it by 
the method mentioned; for I take it the firſt eſtate for life might 
be extinguiſhed by the other: as in Perk. 113 A. title Surrender, 
which gives the reaſon for it, and is a good authority; and Bro. 
title Surrender 17, Then conſequently Sir Thomas might have done 
this lawfully; and no one could have called him to account 


for it; and the mother would have had the rents and profits of 
the eſtate for 99 years if ſhe fo long lived; and the freehold's 
being nearer to the defendant would be no advantage; for the 


difference. of having a naked freehold or an eſtate for 99 years 
in the mother, is ſo flight that it is of no conſequence, Then 
when this is the caſe, after this length of time, and the bro- 
ther's death, this court ſhould not permit this advantage to be taken 
againſt the mother; for it is another thing that rover might be 


againſt the brother's executor. But the point I go on is, that her 


conduct was an encouragement to draw the mother in. There is 
no ſimilitude between this and the caſe I determined laſt year. I 
went there as far as I could, to aſſiſt the preſent defendant, the 
plaintiff there. The ground I went upon was, that the plaintiff 
there had no evidence of her own, but was forced to read the mo- 
ther's anſwer, which turned out againſt the plaintiff : whereas here 
is plain evidence, if not of an actual agreement, of an acqui- 
eſcence leading the mother into this. | 


The injunction therefore already granted ought to be made per- 
petual. But no coſts at law or in this court; for I queſtion whe- 
ther on either fide things were fully underſtood: and I believe there 
were ſome miſtakes; which ought not to turn ſo much to the be- 

nefit of one fide, and prejudice to the other. _ 


Caſe 177. Cocking ver ſus Pratt, March 7, 1749-50. 


Sir John Strange, in the abſence of LoRx DC ANC EL L OR. 


. 87 then an infant; who four months after her coming of age, 


perſoral eſtate enters into an agreement with her mother concerning the diſtribu- 
ſet aſide, tho”. | | „F ol os „55 


Agreement 7 7 ELF dying inteſtate left a widow, and a deoghter 8 


ratified: the | — 5: 
value appear- * So determined by his Lordſhip in Parrot v. Parrot. | 
ing to be 281 . by I 


greater than 
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tion of the perſonal eſtate; which agreement is afterwards rati- ere " 
| p Im = 
fied by the daughter's huſband 3 who after the death of his wel mois 


brings a bill as her adminiftrator, to ſet aſide the agreement, and 
to have a diſtributive ſhare out of the fathei's perſonal eſtate, to the 
amount of what his wife was intitled to. 


The mother inſiſted on this agreement as a defence againſt going 
into an account of the father's perſonal eſtate. | 


Maſter of the Rolls. 


The plaintiff's bill is proper; and the right of the parties the 
ſame as if his wife was alive. The queſtion is what was in view 
on each ſide. The daughter clearly did not intend at the time 
of the agreement to take leſs than what by law ſhe was intitled to, 
her two-thirds cf the value: though what that was did not clearly 
appear to ber; but ſhe then thought what was ſtipulated for Ler 
was her full ſhare, Though there is no very great evidence of 
undue influence, yet the court will always look with a jealous eye 
upon a tranſaction between a parent and a child juſt come of age, 
and interpoſe if any advantage is taken, The mother plainly 
knew more than the daughter; and only ſays in general, ſhe be- 
lieves ſhe concealed nothing from her. Whether there has been 
ſufpreſſio veri is not clear upon the evidence, But there is another 
foundation to interpoſe, 4/2, that it appeared afterward that the 
perſonal eſtate amounted to more; and the party ſuffering will be 


permitted to come here to avail himſelf of that want of know- 


ledge; not indeed in the caſe of a trifle ; but ſome bounds muſt 
be ſet to it. The daughter would be. intitled to 5 or 600/. more; 
which is very material in ſuch a ſum as this, and a ground for 
the court to ſet it right: the daughter did not act on a compo- 
ſition, as wanting to marry, and to have ready money: but took 
this as her full ſhare; and if it appears not ſo, the court cannot 
ſuffer the agreement to ſtand. As to the ratification and releaſe 
by the huſband; he was as much in the dark: this eſtate there- 
fore ſhould be divided as the law directs, and the agreement ſet aſide. 


In this caſe was cited Grifith v. Frapwel, June 26, 1732, where 
one died inteſtate, leaving two ſiſters, the plaintiff's wife 
and the defendant's wife: the latter firſt got adminiſtration, 
and prevailed on the other to accept of an agreement for her 
| ſhare, There was a further agreement, that the plaintiff's wife 
ſhould have a further ſhare, reciting that it was intended ſhe 
ſhould have an equal ſhare, and that there ſhould be a decree 
for that. The plaintiff afterward diſcovered the eftate to be a 
great deal more, and brought a bill of review; and both the 

| decree and agreement were ſet aſide, 
Vol. I. Es et Longuet 


— — en nn CO nn 0 


— — —⏑—-8lla.— 


40 2 CASES Argued and Determined 


Caſe 1738, Longuet verſus Scawen, March 10, 1749 1 


Grant of an- CNTR Thomas Scawen had created a term for 99 years if he ſo long 


Es PRr7ng lived, out of ſeveral eſtates, of which he was tenant for life; 


life of grantor | : 
in ſatisfaction and being debtor to Samuel Swynfen for 6600 l. made thirteen ſe- 


" 3 veral grants; 12 of gol. per Ann. and 1 of 60 J. per Ann. to F. 
0 a 7 * . ' . p . » 9 . 
with power to OW7Nfen, his heirs and aſſigns, for the natural life of Sir Thomas 
repurchaſe Scawen, to be iſſuing out of the ſeveral lands and tenements, which 


and redeem in a certain indenture, prepared and intended to be the ſame date, 


the annuities ; 


held part of are demiſed to truſtees; which conveyance was by a ſextipartite 

the perſonal qeed of the ſame date, by two ſeveral terms, in ſatisfaction and 

N qhaan diſcharge of the ſeveral ſums, that as long as Samuel Suynfen ſhould 
grantee. | DIS | : 

quietly hold theſe- premiſſes, unmoleſted by Sir Thomas Scawen, 

upon the truſts and to the ends mentioned therein, according to 

the intent of it, Sir Thomas Scauen ſhall not be perſonally liable, 

nor be ſued in law or equity, nor his goods, &c. to be liable, to the 

ayment of theſe annuities: provided always and agreed that it 

ſhall be lawful for Sir Thomas Scawen in ſatisfaction and diſcharge of 

the ſeveral ſums from time to time to repurchaſe and redeem the 

ſaid rents at the ſame price, upon notice given on any of the four 

quarterly days on which they became payable during his life, 


Then there was another clauſe in the declaration of the truſt of 
the former term for 99 years, which was aſſigned on truſt for the 
better ſecuring the annuities and debts before provided for; in- 
demnifying them againſt any meſne charges that might be brought 
on the eſtate ; ſubject nevertheleſs to the ſame equity of redemption 
as above. | 8 


Samuel Swynfen having made a will, in which there was a clauſe 
obliging his heirs at law to ratify and confirm his will, and execute 
a releaſe of any claim to his real eſtate, otherwiſe to take nothing 
out of his real or perſonal eſtate, died: which occaſioned a contro- 
verſy, between his heirs at law, and thoſe claiming under the will, 
concerning theſe annuities, | OS | 
For plaintiffs, Theſe annuities muſt be conſidered as perſonal _ 
eſtate, and as falling into the reſidue, however limited; for if li- 
mited to heirs, Heirs muſt be taken according to the ſubject mat- 
ter, and mean exe-utors. They iſſue out of a chattel, and a free- 
hold cannot be carved out of a chattel; for the ſtream cannot riſe 
higher than the ſpring head, As to the nature of the tranſaction, 

it is a ſecurity for money, there being a clauſe of redemption : 
and this was the only method, being tenant for life, in which 
he could do it, wiz. by granting annuities, giving greater than the 
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does not look for the perſonal repreſentative to be made a party: 


in the Time of Lord Chancellor HazDwicke. 


legal intereſt, which may be done this way. Then by the rules 


of this court the money muſt be paid to the repreſentative of the 
perſonal eſtate; which rule was not eſtabliſhed immediately ; the 


condition being to be performed to the heir, in point of law: 
but it is now ſettled that it is part of the perſonal eſtate; this court 


conſidering it was a debt or incumbrance; and therefore though the 
mortgagee cannot compel a redemption, the heir at la of the mort- 


gagor has a right to compel the executor to apply the perfonal in 
cale of the real; as in Howel v. Price, Pre. Chan. 423, 477, of a 


elch mortgage; in which the rents and profits.are to be received 
without account till the mortgagor pays the money: although 


courts of equity have interpoſed where the rents and profits have 


greatly exceeded the intereſt, becauſe ſuch are in nature of an uſu- 
rious contract, If then it is a debt on one fide, it muſt be a credit 
on the other, and to be conſidered as a ſecurity for the money lent. 


Nor ſhould it be left in the power of a third perſon, Sir Thomas 


Scawen, to determine whether it ſhould be real or perſonal eſtate 
of Swynfen, as that might open a door to colluſion either with heir 


or executor, But if the court ſhould think it real eſtate ; yet from 


the particularity of this will, the heirs at law are obliged to con- 
vey to the uſes therein; for as by the general rule of the court, 


there is no occaſion for the teſtator to provide that a claimant un- 


der his will ſhould not diſturb: his will, he muſt have meant ſome- 
thing farther than the bare confirming the will. 


For defendants. This is to be conſidered as the real property of 


| Soynfen both in law and equity: the annuities are redeemable only 


on notice to the heirs and payment to them ; by which alone can 


Sir Themas Scawen be intitled to the repurchaſe; for it is only a 


purchaſe, with liberty to repurchaſe. Nothing can be made redeem- 
able but a mortgage ; to which two things are neceſſary ; a debt due 
to the mortgagee from the mortgagor, and an eſtate as a ſecurity 
for the repayment : and there is a clear diſtinction between a mort- 
gage and a repurchaſe, as in the latter there is no debt due: the 
neareſt caſe is that of a Weleb mortgage, but not applicable to the 
preſent; there the expreſs contract being that the party ſhall have 


a right to redeem for ever; which being part of the agreement en- 
tered into, may be made uſe of; nor will a court of equity relieve 


againſt it. And a Welch mortgagee is always ſuppoſed to be put into 


poſſeſſion immediately. > 


Loxp CHANCELLOR. 
Not always. 
Fur defendants. In redeeming an old Welch mortgage the court 
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the clauſe of redemption was inſerted for benefit of Sir Thomas 
Scauen only, and not as a ſecurity ; for to that it is neceſſary a debt 
ſhould be owing and ſubſiſting; the deed ſuppoſes the entire debt is 
diſcharged and gone, and then the clauſe of redemption is inconſiſt- 


ent, I: muſt be conſidered therefore as a purchaſe of theſe annui- 


ties, not as a ſecurity, There can be no debt, becauſe no remedy. 
for it; for during theſe annuities Swynfen or his executor cannot 
bring an action for it, or come here for a redemption or a fore- 
cloſure; and therefore Sir Thomas Scawen can . have no power to 
compel a redemption ; for it ought to be reciprocal, Although, 
other perſons might put a period to the intereſt of Stynfen in theſe 
annuities, that will not make it the leſs real property; like the in- 


termediate intereſt deſcending on an heir at law till the happening 
of a contingency on which an executory deviſe is to take effect: 


till when it ſhall have all the properties of an inheritance, - of a baſe 


fee; which ſhall not be varied by the poſſibility of having a period: 


the money ought in this caſe to go to the heir at Jaw, as in the 
caſes of eviction, where the ſatisfaction ſhall go to the perſon evic- 
ted. As in M*Kenjie v. Robinſon, March 18, 1741, where a real 
eſtate purchaſed was deviſed to the teſtator's brother; which pro- 
ved a bad title in the teſtator : it became a conteſt between the de- 
viſee and the perſonal repreſentative, and it was inſiſted to be the 
ſame as if the teſtator had never laid out his money. Your Lord- 
ſhip held that the money came in lieu of the other; and that the 


_ perſon who would have the eſtate, had the title been good, ſhould 


have the money. So in Coventry v. Carew, July 1742, where 
the teſtator deviſed a real eſtate which was to come to him in ex- 
change for another: the exchange was refuſed; and it became a 

veſtion how the intereſt in the teſtator's eſtate ſhould go? Your 


| Lordſhip held it ſhould go in the fame way as the eſtate in lieu of 
it would have gone, It is a general rule that once a mortgage, and 
always redeemable, and cannot be made irredeemable : whereas 


this is irredeemable, if Sir Thomas Scawen does not think fit to re- 
deem it; by the expreſs contract and proviſo of the deed the party 
is to be paid the arrears of the annuity up to the day of redemptiog, 
and then to be paid the whole money, which is 10 /. per cent. what 
the court will never allow: it is to be conſidered therefore as a 
purchaſe, ſubject only to repurchaſe ; not as a mortgage or redemp- 
tion. Fa | 


Lord CHANCELLof. 
The general queſtion is whether theſe annuities, now made part 


of the eſtate of Swynfen of one ſpecies or another are to be conſidered 
in this court as real or perſonal? Several queſtions have been 


made: Firſt in reſpect of the eſtate out of which granted. Next 


in reſpect of the redeemable nature of the annuities. Thirdly, 
8 — ſuppoſing 


in the Time of Lord Chancellor HaRDWICEE. 


ſuppoſing it real, and conſequently deſcendible to the heir at law, 
not only in point of legal eſtate, but in point of intereſt and right, 
whether the heir at law, within the clauſe obliging him to confirm 
and ratify the will, ſhould not be obliged to releaſe? which laſt 


queſtion I have poſtponed till the opinion is given upon the ſecond, 


to ſee if it be material or no: and upon that ſecond queſtion, I am 

of opinion that in the eye of this court theſe annuities ought to be 

conſidered as part of the perſonal eſtate of Samuel Swynfen; and if 

now gone to the heir at law, he is to be trũſtee for the executor and 

the perſonal eſtate; which will depend on the nature of the agree- 
ment entered into, and of the grant or the ſecurities. 


Firſt conſidering the tranſaction whence it aroſe: originally there 
was a debt to Swynfen: in what manner ſecured does not appear, 
nor is it material, Swynfen was defirous of having a further and 
better ſecurity, as it is called on one fide; on the other a ſatisfac- 
tion and diſcharge of that debt, The method taken to do this was 
not by granting lands or any thing abſolutely to Suynfen, but by 
_ dividing the debt into fo many parts, applying them to the particular 
annuities granted; turning it into a purchaſe of ſo many annuities; 


the meaning of which was for the convenience of Sir Thomas Scau- 


en, that he might redeem any one of theſe annuities on payment 
of the money: otherwiſe there is no ſenſe in it; for it is equally 
for the benefit of Swynfen to do it by one grant as by ſeveral. It 
is true that Sir Thomas Scawen had parted with the beneficial intereſt 
by that truſt term: but a dry naked freehold in notion of law till 


ſubſiſted in him, He by poſſibility might have outlived the 
term; and granting the annuities during his life was a grant 


out of the freehold to Swynfen pour auter vie, determinable by the 
death of Sir Thomas Scawen, and would iflue in the conſideration 
of law partly out of the freehold: but during the exiſtence of the 
prior term, the profits of the annuities and of the eſtate, which the 
truſtees covenant to apply for that purpoſe, muſt ariſe out of the 

ſeveral terms for years; which, though not deciſive, is an iogredient 

to ſhew how they tranſacted it, and that the terms were what they 
relied on. I agree that being by way of grant by the owner of the 
naked freehold during life, it will operate out of that, after deter- 
mination of the ſeveral terms: but undoubtedly the perſonal part 


and chattel intereſt was that out of which the annuities were to 
ariſe, | 4 = | 
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Then comes the great queſtion, whether they are real or per- The cout 
ſonal? which depends on the conſideration whether they are rc. leone agua 6 | 
deemable and as ſecurities for money: and they are clearly — 

There is indeed a diſtinction in the nature of the tranſaction, be- purchaſe 


where made 
at the lame 


| tween a power of redeeming and of repurchaſing, obtained by uſage, 
Vor. I. 1 5 L. which 
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time as the which governs the ſenſe of words. But it is well known that the 
re er court leans extremely againſt contracts of this kind, where the li- 
to make it a berty of repurchaſing is made at the ſame time, and concomitant 
redemption. with the grant, as it muſt be conſidered in this caſe; being part 
8 of the ſame tranſaction; the court going very unwillingly into that 
diſtinction, and endeavouring if poſſible to bring them to be caſes 
of redemption. Although it is a different thing where the contra - 
for liberty to repurchaſe is after a man has been ſome time in poſ- 
ſeſſion of an eſtate, and acting as owner under a purchaſe; but 
this is clearly a power of redemption in Sir Thomas Scawen, from 
the words and frame of the deed itſelf, In the proviſo, which in 
oint of law is in Sir Thcmas Scawen, repurchaſe and redeem are 
uſed ſynonymouſly : afterward it is called an equity of redemption, 
though before it is a legal condition. As, to the objection that no 
mortgage (which imports a ſecurity) is without a debt, and that 
| | | theſe debts are declared to be paid and diſcharged: it is true thoſe 
| words are uſed in the beginning of the deed, and afterward in the 
| proviſo of redemption: but that was in reſpect of the diſcharge of 
3 the perſon of Sir Thomas Scauen, ſo long as the truſtees ſhould receive 
| | | the profits to apply to the annuities, as appears from the clauſe im- 
| mediately preceding the proviſo. As to there being no debt, be- 
| | In a Welch cauſe no remedy: I agree there is no remedy for it by Swynfen 
| mortgage or his executor; but that does not differ from the caſe of a Welch 


1 * mortgage; which is a perpetual power of redemption, ſubſiſting 
| of redemption for ever, and the mortgagee cannot compel a redemption or a fore- 
1 a cloſure; in which Lord Couper declared there was a debt, and as 
4 cannot compel ſuch determined it ſhould be paid out of the perſonal eſtate of the 

| 2 a redemption mortgagor in exoneration of the real. If a perſonal thing on 

| or forecloſure. 1 | | I 
F one fide, it mult be ſo on the other, and muſt be due to the mort- 
| | | gagee or the repreſentatives of his perſonal eſtate; for there is no 
FF | poſſibility in the law of England to make a debt real, though in 
EI the law of Scotland there is ſuch a thing as an heritable debt: 
BY therefore it muſt be a perſonal debt on the other fide: nor will it 
E | differ, that the mortgagee had not taken an actual poſſeſſion. It is 
| | true this court conſiders length of time even in theſe caſes to avoid 

F | inconveniences; but ſtill from the nature of the contract they con- 
= tinue redeemable during the continuance of that condition. There- 
| fore the redemption of theſe annuities is properly compared to a 
| caſe of that kind, of a redemption of a Welch mortgage. The | 
| _ caſes of eviction are of a different conſideration. It is true in ge- 
| neral, that the court does not look for the perſonal repreſentative 
| 
| 


to be made party to a bill to redeem an old Welch mortgage: that 
is to excuſe the want of parties; the court leaving them to contro- 
vert the matter between themſelves. But that would not determine 
F the queſtion, which would remain the ſame, whether not to be 
| * cConſidered as perſonal eſtate: and I think in the caſe of a _ 
1 | | | | | * 15 13 . * Welch 


20 * * . 
3 eee eee n 2 — 

* . CN RET A. 8 1 2 En Id . 
- q PK = Lo ens 3 ns e 2 & 8 


in the Time of Lord Chancellor HanDwicks. 407 


TPelch mortgage the nile in he , power ought to 


be reciprocal; but that is anſwered by the caſe of the Welch mort- 
gage; Lord Cowper holding that there is no power in the repre- 
ſentative of the mortgagee to compel mortgagor to redeem or fore- 
cloſe, the contract being of a different nature. Suppoſe the grantor 
had in the life of Swyrjen given notice, and paid the money; 
undoubtedly that money would have been part of the perſonal 
eſtate of Swynfen, and gone under the direction of the will, Then 
whether the money was paid in his life, or to his executor or heir, 
that will not vary the right, which will. be {till the ſame: and 
there is weight in the argument that otherwiſe it would be in the 
power of Sir Thomas Scawen the mortgagor to determine the queſ- 
tion between the executor and the heir, whether this ſhould be 
conſidered real or perſonal eſtate of Swynfen. As to the allowing 
10 per cent. that queſtion is not material between the preſent plain- 


tiff and defendant: it may come to be material between Sir Thomas 


Scawer and the repreſentative of Stoynfen, when he comes to re- 
deem; but the queſtion as to theſe is, whether redeemable or not? 


If redeemable whether it belongs to the real or. Tae eſtate? and I 
think the latter, and to be accounted for As as ſuch, 


I will not enter into the other queſtion relating to the condition i in 


the will; which is capable of a good deal of argument. But I may 
fay on that part of the caſe, that what the heir at law contends for 


is contrary to the teſtator's view. 


Brown verſus Pring, March 12, 1749-50. Caſe #79. 


SUSANNAH BROWN by Jeed poll depoſited in the hands Iatereft, in 
of the defendant 400/, which, after ſome particular directions, —— a 
ſhould be for the uſe and accommodation of the plaintiff her grand- not Zar 
ſon, if he ſhould not be ſufficiently provided for by his truſtees du- < 

ring his minority, in fuch manner as the defendant pleaſed; with PR. nr des 3 
clauſe that the defendant, his executors or adminiſtrators, ſhould not cruſt money. 


be chargeable with intereſt 


The grandſon, n now of age, by his bill prayed that the defendant 7 
ſhould account for the intereſt of this 0908! : 


It was inſiſted that the repreſen tatives of Suſannah Brown could 
not demand intereſt in contradiction to the conti which was not 


Amps for fraud. 


It appeared chat FA: part of this was the plaintiff's own money 


ich had been recovered in a cauſe wherein the defendant had acted 
a8 ſolicitor for Suſannah Brown, and in which decree there was 


a par- 
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a particular direction for placing out the eſtate, part of which this 


was, at intereſt for benefit of the infant, the now plaintiff. 
LORD CHANCELLOR, 


I never ſaw ſuch a deed as this. It is in the nature of a teſtamen- 
tary diſpoſition; the meaning was to make the defendant a truſtee 


in nature of an executor: and the eſtate of the teſtatrix is put into 


the hands of the executor during her life, and to lie without intereſt: 
which indeed may be done, if perſons will, with their eyes open, and 
no fraud or impoſition: but it is an extraordinary tranſaction, 
and ſpeaks an extraordinary influence. As the deed is not im- 


peached for fraud, I cannot carry it farther than to make him an- 


{wer intereſt for 2001. truſt money; for which I think he ought, 


as he knew it to be ſuch; and though it is objected that an execu- 


trix or truſtee, as Suſanna Brown was with regard to this money re- 
covered, may pay it as they pleaſe, making themſelves liable : that 
is true in general. But wherever I find a ſolicitor in a cauſe, in 
which an infant is concerned, and in which there is a direction for 
placing out that infant's money at intereſt for his benefit, who re- 
ceives the money from the executor or truſtee; J will make that 
ſolicitor pay intereſt for that money, let his contract with his client 
be what it will. He knew that 200/7. was part of the eſtate of the 
infant, which he knew (for he muſt know what the decree. was) 
his client ought to have placed out at intereſt, and yet takes it to 
lie without intereſt: for that 2 00 J. therefore he ſhall anſwer intereſt 
at 4 per cent, 1 8 5 | 


The bill alſo prayed an open account of all the tranſactions between 
the plaintiff and defendant after the grandmother's death, and to ſet 


aſide ſeveral accounts. 
LoRD CHANCELLOR, 


Here was a continuance of the ſame influence over the grand- 
ſon, obtained and preſerved by very wrong means. Nothing tends 
more to the deſtruction of young perſons, than being ſupplied with 
more money than what their parents, who have the proper authority, 
or guardians, or this court if none are appointed, allow, If his 
guardians were niggardly, there ſhould have been an application to 
this court to increaſe his maintenance, which is very frequent. But 
the firſt account is ſaid to be an agreement or compoſition of a cauſe; 
which indeed the court favours; and will not, upon the queſtion 

whether either party is in the right or wrong, overhaul an agree- 
ment by parties with their eyes open and rightly informed. But 
here was clearly impoſition in ſtating this account: however the 
moſt beneficial way to all will be to let this account ſtand, with 
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5 general liberty to the plaintiff to ſurcharge and falſify, But all the o- 


ther pretended accounts, mult be ſet aſide from the objections to the 
Items therein; which are ſuch as to induce the court to go farther 


then to ſurcharge and falſify. Here is one Item for all law charges.“ 


Another, what you pleaſe for bill of fees and diſburſements”; with- 
out any bill brought in; and a groſs Item it is; ſuch as I would 


have ordered to be ſet aſide, if done with one of advanced age. ten 


* for the riſk run in money laid out:“ whercas there was no riſk, 
Had he advanced his own, he had run great riſk, and would 
have deſerved to have loſt it. This is miſrepreſented to the plain- 
tiff on his coming of age; which infects the whole; and from that 
time a general account mult be directed, | 


Wright ver/us Wright, March 15, £749- 50. | Cale 180. 


RIGHT deviſed to his two daughters Mary and Sarah, and Deviſeof land 


their heirs and aſſigns, lands in Downbam; but if either of them to two filters 
= andtheir heirs: 


ſhould marry without conſent of his executors, the daughter ſo jf either mar- 


marrying ſhould have only an eſtate for life therein: if either of them ried without 
ſhould die unmarried, his ſon Robert, or his heirs, ſhould take it to er Sag 


him and his heirs; paying 500 J. to the other daughter. only an 


—_— — eſtate for life: 
Robert in 1728 in the life of both his ſiſters made a conveyance — 


that, whereas his ſiſters were intitled to the poſſeſſion and rents and Robert or his 
profits thereof during the lives, and immediately after their death he >*irs ſhould 


take it to him 


was under the ſame will intitled to the reverſion thereof to him and and bis heirs, 
his heirs, in conſideration of natural love and affection and advance- paying 500 /. 


to the other. 


ment to his ſon George, he conveys and grants all that and all other 
| : _— Robert in life 
lands, &c. whatſoever, whereof he, or any one in truſt for him, has of the two ſiſ- 


any eſtate either in law or equity in poſſeſſion, reverſion or remain- ters conveys 


der, and which he had any right title, claim, or demand to under 3 
the will of his father in Dounbam. r 
No, | ; younger ſon 


in conſiderati- 


Robert died in 1731, Sarah died unmarried in 1744. This bill on df log and 
was brought by the eldeſt ſon and heir at law of Robert to have this affection and 


eſtate on payment of 500 J. to the other daughter Mary, who had for his ad- 


vancement, 


married with conſent. | | and dies: one 


; | | i | ſiſter dies un- 
For plaintiff. The intent upon the will was, that if either ober u be 
daughter died unmarried, in order to preſerve this eſtate, the pro- with conſent ; 


220 . 100. rned into a . en the heir at law 
viſion before intended ſhould be turned into a pecuniary portion; to 3 


the benefit of which contingency Robert ſhould be intitled, if alive pot claim chis 


when it happened : if not, his heir ſhould ; taking by deſcription _ 2 of 
the 500 J. in 


of the perſon, not by deſcent as deriving through his anceſtor. 02> Pin 
So that Robert had not even a poſſibility during the life of his ſiſters. tothe convey- 
But if he had, he could not diſpoſe of it. 2 Roll. Ab. 48. A. and ance. 
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Biſhip v. Fountain, 3 Lev, 427. The only inſtance where the af. 


ſignment of a poſſibility in equity has been fully eſtabliſhed is only 
the poſſibility of terms : but even that is not allawed but for valu- 


able conſideration: Thomas v. Freeman, 2 Ver. 563. But as to 


a poſſibility ariſing on a freehold eſtate, it is never allowed. Be- 
ſide, he was deceived in his grant, not knowing how his intereſt. 
ſtood; ſuppoſing bis fiſters were but tenants for life. But though 


a court of equity might make this good in the caſe of a purchaſe 
for money ; yet not in the caſe of a child. | | 


For defendant, Whenever that contingency happened, it was 
given to Robert and his heirs; for or means and: which con- 
tingency deſcends; and the plaintiff can only claim it by the limi- 
tation to him and his heirs; and then Robert might diſpoſe of it. 
Springing uſes could not exiſt at law before the time of H. 8. 


the rule of law was that cho/es in action ſhould not be affignable, 
to prevent conteſts, and -to preſerve the poſſeſſion of the terr- | 


tenant; all which doctrine appears in Lampet's caſe. But when 
executory deviſes and ſpringing uſes came to be ingrafted in 
the law, the court has leaned to ſupport the diſpoſition of con- 
tingent intereſts, In Hobſon v. Tre: or, the ſon of the late HAI. 
ter of the Rolls contracted to ſettle what ſhould deſcend to him 
from his father; Your Lord/trp decreed that he ſhould perform it: 
though that was not zz e//e; and much leſs than a contingent in- 
tereſt. So was Beckly v. Newland; which ſhews this court con- 
fiders even mere poſſibilities on the foot of contracts, ſhould be per- 
formed, and will carry aſſignments into execution, as it will 
contracts. If then a court of equity will do this for a legal con- 
ſideration within the Statute of E/z. it will for that which is a 
conſideration in equity only, vi. a natural confideration; for no 
aſſiſtance is given in this court to a purchaſer that is not given to a 
wife or child, againſt the heir eſpecially, executor or volunteer. 
As in a deviſe of copyhold ; the want of ſurrender whereof makes 
it as void a deviſe at law, as this aſſignment is void at law. So in 


powers defectively executed ; and whether provided for or not, is 


immeterial here, the father being the judge of it. In Harvey v. 
Harvey, where Mr. Harvey came to have the execution of a power 
for the addition of her jointure; Your Lordſtip decreed ſhe had a 
right to have it ſupplied whether provided for or not, againſt a re— 
mainder man under a ſettlement. VN 


Lord CHANCELLOR. 


This is a claim by an heir at law againſt the act of his anceſtor, 

done for what this court calls a valuable conſideration in the ſecond 

degree, by way of proviſion or advancement for -a younger child, 

There are two queſtions. Whether Robert had ſuch a contingent in- 

tereſt, or right, o. pcflibility, in the lands in queſtion as by any act 
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in the conſideration of this court he could convey, aſſign or diſ- 


pole of ? Secondly, ſuppoſing he had ſuch a contingent intereſt as 
a poſſibility is properly deſcribed to be, whether in fact he has con- 
veyed it by the deed he has executed ? ] 


As to the firſt : I think he had ſuch as he could diſpoſe of under 
certain terms and circumſtances, though not in all events whatever. 
Whether this poſſibility was in him, depends on the disjunctive 
words in the will: and I am of opinion he mult take as through 
his anceſtor, and as heir. It is a miſwiritipg therefore; and or 
ſhould be conſtrued and; which is a frequent conſtruction ; as in a 
deviſe or grant to one or his heirs; to hold to him and bis heirs : 

it is a fee. As to the nature of the intereſt here given; the will 15 


very odly worded : what night miſlead them into tizat recital in the 


deed was, that if the eſtates were turned into eſtates for life, he 
would have a veſted remainder, But it was ſtill an executory de- 
viſe, not a remainder on a fee given before; and in a reaſonable 


compaſs of time, of the life of the daughters, will thereby go to Poſlbility a(- 


Robert and his heirs : in which caſe if the firſt perſon dies before pum — 


the contingency happens, his heir takes by deſcent through him, able coofder- 


not by purchaſe. But that is till in notion of law a poſſibility; ation; and love 


which though the law will not permit to be granted or deviſed ; n ng n 


ſtill it may be releaſed, as all ſorts of contingencies may,. to the conſideration 
_ owner of the land. The reaſons of the law's not allowing ſuch a in the ſecond 
diſpoſition, which this court will, are moſtly very refined : 


and degree, and 

. : operate by 
Lord Cowper ſays in Thomas v. Freeman, theſe ſort of notions would way of agree- 
not have prevailed now. But however the law muſt be taken as it ment, and 


. Cu a : . . Il 
is. There was a wiſe reaſon in the law's not allowing a right to wad Fog 


ſue to be aſſigned : that it tended to champerty and maintenance, to caſe of defec- 
paſs dehts into the hands of the more powerful to oppreſs lower peo- tive execution 


| ane bes x 5 : of a power, or 
ple. Yet it is now eſtabliſhed in this court, that a choſe in ac- e 


tion may be aſſigned for valuable conſideration and this may be copybold 


without ſur- 


releaſed, as a choſe in ation may: and then why may not it be put nder 


into ſuch a ſhape as to be diſpoſed of to a ſtranger, or to make him 


truſtee for a ſtranger? This court admits the contingent intereſt of 
terms for years to be aſſigned for valuable conſideration, though 
the law does not; and farther permits them to be diſpoſed of by 
will: as in WMynd v. eb , 1 Will. 572. But that depends on the 
ſame reaſon as a bequeſt oi a choſe in action, viz. that the court will 
not ſuffer an executor or adminiſtrator with the will annexed, to 
claim in contradiction to the will; and beſide will make it good 
in the caſe of a conſideration: as in Theobald v. Defay, in the Houſe 
of Lords 1729, which was the ſtrongeſt caſe; being an act of a 


eme covert; and yet it was eſtabliſhed : and I ſhould not doubt in 


the caſe of an aſſignment of a term for years, not for money, but 
for a younger child, this court would make it good againſt the 
other children, and the executor or adminiſtrator. But this is 
ſaid to be a contingent intereſt or poſſibility of an inheritance, 
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and that there is no caſe of making that good: as to which, there is 
no difference in the reaſon of the thing between that and the allow- 
ing of an aſſignment of a poſſibility of a perſonal thing or chattel real: 


the heir muſt take by deſcent and ſucceſſion from the anceſtor. 


Then conſider how far the caſes have gone of Beckley v. Newland 
and Trevor's caſe. The latter goes a great way. There was an agree- 

ment on marriage to ſettle all ſuch lands as ſhould come by de- 

ſcent or otherwiſe from his father; which this court carried into 
execution, notwithſtanding an expectancy of an heir at law in life 
of his anceſtor is leſs than a poſſibility. It is ſuch as he may bind 
himſelf: in law, the heir may levy a fine of lands in the life of the 
anceſtor, which will bind by ftoppel after deſcent to him. So 
there is a method of conveying, that is preventing a claim againſt it ; 
and fo here he may releaſe. In that caſe it was made good by way 
of agreement for valuable conſideration : then how does an aſſign- 

ment differ from it? An aſſignment always operates by way of 
agreement or contract; amounting in the conſideration of this court 
to this, that one agrees with another to transfer, and make good 

that right or intereſt; which is made good here by way of agree- 

ment. So was Beckly v. Newland, which was as little to be 

favoured as any caſe whatever. I agree that to ſome purpoſes, 
the preſent conſideration is not ſo ſtrong. as that for money. If 
the queſtion came to be between the child ſo advanced for love, 
Sc. and a creditor hond fide, the equity of the creditor will be 
ſuperior to that of the child : but as againſt any claiming volun- 
tarily from the father, as executor, adminiſtrator, or heir at law, it 
is a conſideration, and only made ſo in the ſecond degree, where 
the queſtion is with a creditor who 1s a purchaſer, Then why does 
not this operate by way of agreement? Suppoſe the father had 
entered into a contract with his ſon, that in conſideration of natural 
love and affection, and the advancement he was naturally bound to 


make for him, he agreed for himſelf and his heirs this younger ſon 


ſhould have the lands when the event ſhould happen, the heir 
would be bound; and upon a bill brought againſt him the court 
would have decreed it on the foot of the equitable conſideration, 
and within the caſes of making good defective executions of powers, 
and a deviſe of copyhold without ſurrender. This is the ſame 
thing, though not in that ſhape? the court not laying weight 
on the manner, but the ſubſtance. If that was the conſideration 
in Harvey v. Harvey, there was a much ſtronger objection thereto ; 
for there was not a colour of an attempt to make it good. But I 

agree with the plaintiff that this would not have been good by a 
will and I think all theſe cafes of perſonal things differ from cafts 
of real eſtate; in which, if not well deviſed in point of law for 
want. of a legal manner of executing the inſtrument or of power in 
the deviſor, the heit may claim in contradiction to the anceſtor, in 
a different manner from executor or adminiſtrator, who muſt claim 
according to the will. 3 - „%%% 
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Ihe next queſtion is, ſuppoſing this ſo whether he has in fact 
aſſigned or conveyed? That he intended it is no doubt; although 
it-is aukwardly drawn: it was taken for granted that Sarah would 
die unmarried. He has taken upon him to convey every thing : 
though he has unluckily left out the moſt proper word poſſibility. 
It is true, he has no immediate claim or -demand ; but the word 
claim may deſcribe in in preſent: or futuro; and there is a covenant 
for further aſſurance. This therefore is well deicribed; and it is 
incumbent on this court to make the moſt liberal conſtruction for 
its taking effect, becauſe it is in the caſe of a younger child. 


The plaintiff therefore has no right to this redemption for 500 l. 
as he claims by his bill: but it muſt be diſmiſſed with coſts. | 


Attorney General vers Scott, February 23, 1749-50. Caſe 181. 


Two bills were brought relating to the election of a miniſter Preſentation 
for the pariſh of Leeds. CO to a living. 


u a decree of Lord Chancellor Bacon, twenty-five of the principal 
inhabitants of the pariſh were to preſent and elect a proper perſon ; 
being thereby appointed truſtees to meet for that purpoſe within four 
months after the death of the incumbent ; with directions to keep 
the truſt filled up: and. this preſentation by them er the major part 
of them was to be approved of by certain aſſiſtant preachers. | 


The laſt incumbent died in February 1745, but it happened that 
by the death of Sir William Miner, one of the truſtees, a ſhort 
time before, there was then an equal number of truſtees, who, upon 
notice given in the church to conſider the method of proceeding, 
met 22 March 1745. The candidates propoſed were Mr. Scott and 
Mr. Kirgſbarxv. They were equally divided, twelve againſt twelve, 
ſo that then there was no election. Thus it reſted till the latter end 
of July 1746; when one of the truſtees who voted for _ Kirk/haw 
died: upon notice of which Auguſt 6ih, the friends of Scott de- 
termined to meet on the 7th; at which meeting ſeven of them were 
preſent in perſon; and five more by proxy, and ſigned the preſenta- 
tion of Scott; which they ſent to the other truſtees, who did not 
think fit to ſign it. | 


The firſt bill was by Scott, as principally concerned, and the 
truſtees voting for him; the end af which was ſingly to eſtabliſh 
his election, and to compel. the other truſtees, who differed, to Join 
in the preſentation of Scott, to make an effectual legal preſentation 
30 the Archbiſhop ordinary of the dioceſe, to compel an in- 
duction. 1 * 
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The ſecond. was an information at the relation of K:rk/haw, and 
ſeveral other inhabitants of the pariſh, to eſtabliſh an election ſet up 
for him in the inhabitants of this pariſh at large, and for a regula- 
tion of the charity. | = Ws | 


Loxp CHANCELLOR. 


| The firſt bill muſt be firſt determined; for if Scott had gained a 
right under his election, it puts the other out of the caſe. 5 


This is one of thoſe caſes, which proves the wiſdom of the ge- 
neral Eccleſiaſtical conſtitution of this country in veſting the right 
of collation to a living in general in the biſhops of the ſeveral dio- 
ceſes, or in the patron of the particular church; which is ſuppoſed 
to ariſe from endowment; which may be by accident. And it ap- 
pears that when people to amend in particular caſes to go out of that 
general rule, it is commonly attended with inconveniencies. In 
ſpeculation, the election of miniſters by the people ſounds well, but 
it is not to be ſo conſidered as in Republic Platonis; and it is plain 
that ſome inconveniencies ariſe, either with bad effects in the man- 
ner or cireumſtances of that election, or with law ſuits, as in this 
caſe, by going out of the general rule, to create a particular benefit 
to the pariſh. N **V Pens? 


ö 


"Truſtees ha- As to the election of Scott, that depends upon.-what was done at 
ving rig 


| elec and pre- the two meetings: and on the beſt conſideration. I can give, I ſee no 
ſent; all not ground in law or equity to ſuppert his election. It may be un- 
joining the 5 

preſentation, FE g | | F 5 
Bot valid in there is no objection, might have made a very proper miniſter. But 


ortunate for this pariſh, when either of theſe, to: whoſe character 


point of law. the court muſt conſider the queſtion of right. It is:admitted on 
| all ſides, : that in point of law the preſentation of Scatt has been in- 
valid; and the law is certainly ſo; and therefore a quare impedit 
brought on that foundation could not be maintained; all the truſ- 
tees being in point of: law jointenants of this advowſon : and then 
the ordinary is not compellable to accept the preſentation ; for he 
may refuſe or accept it. This bill therefore is brought to ſupply 
the defect of that preſentation in a court of equity, inſiſting that 
there is ſufficient ground for that, and to compel the other truſtees 
to join in the preſentation. If the election is not good in point of 
law, it is incumbent on a court of <quity to ſee that every thing 
was rightly tranſacted in that election. There may be a caſe in 
which an election might be in ſtrictneſs of law regular, and yet 
ſuch circumſtances. might be in it, as would not induce a court of 
equity to compel the other truſtees to join in it ;. for whoever 
comes into a court of equity to fupply legal defects, muſt come on 
cquitable grounds, and ſhew every thing to be fair, which I do not 
ſee here, This brings it to the queſtion whether here has been a 
TREE _ ſufficient 
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ſufficient valid election of Scott? What J ground myſelf upon ie, 
that the decree requires not only a preſentation, but election; which 
puts an end to what was inſiſted upon, that this being but a pre- 
ſentation, if any one or two of the truſtees had met and ſigned an 


inſtrument or repreſentation, they might have ſent it about to the 


' houſes of the others: But the decree requires a previous election; in 
order to which there muſt be a meeting and aſſembly. It happen- 


ed - unfortunately for the pariſh, that at the death of the laſt in- 


cumbent the number of truſtees, which it was intended ſhould be 
odd, was then equal: the duty of the electors at meeting was 
to ſee and here the propoſal of any candidate that ſhould offer; 
and to judge of their merits, and offer reaſons as to their 
fitneſs. I conſider what was done ſubſequent to the death of 
the truſtee who voted for K:rk/baw, and the meeting on ſeventh 
of Auguſf, really and in fact as carrying on the former: election; 
and ſeveral objections have been made to this meeting and this 
act. * 7 ; 


As to the firſt objection, that the meeting was held after the 
four months: that I am of opinion is not ſufficient; for though 
zit is true there is ſuch a direction in the decree, yet is that only 
directory; and if all the ſurviving truſtees had met after the four 
months on a proper ſummons, it would be very good; and pro- 
. per to be compared to the caſe of the Borrougb of Landſdown in 


was to be by a ſelect number within eight days, and they did not 
meet till long after: it was held only directory, and that by their 
conſtitution they had a, general power of electing. So here, the 
truſtees having the advowſon in them, it was incident to that legal 


« 


415 


Truſtees hav- 


ing an advow- 


on, with di- 
rection to pre- 
ſent in ſuch a 
time, that is 


- only ditec- 


tory ; and they 


Roll. Abr. which has been ſince held to be law, where the election may do it af. 


terwards, a 
General diſ- 

uſage is an 
evidenee of 


conſent to lay 
-afide a part of 


eſtate weſted in them, it was not intended to take away that right; their conſtitu- 


and the ground was in. that caſe, that the words were affirmative 
and not negative. x ES 


The next objection is, that there was no approbation of aſſiſtant 
preachers, as required by the decree; but I am of opinion that is 
not an obje ion to this election. It is true, that it is a direction 


tion that aroſe 


by conſent. 


by conſent in that decree: But is has not been obſerved for a long 


time; and plain that from the Re/foration to this day there has 
been no regard to it, This was a truſt, à right, a patronage, veſt- 
ed in them for benefit of the pariſh ; not fo as to create a devo- 
lution to the pariſhioners in general; for the ſenſe of the decree 


was to avoid that. As this direction was for the benefit of the 


pariſh, and aroſe by conſent, it may be laid aſide by common con- 


ent: and the general diſuſage is an evidence of ſuch conſent to lay 


aſide that part of the conſtitution as uſeleſs. It is to be compared 


therefore to the cafe of a perſumed by-law. Where in a corpora- 


tion the election is yeſted in. the corporation in general, on particular 
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- Eircumſtances annexed, and afterward that election veſted in a 
ſelect number, and thoſe particular circumſtances diſcontinued ; 
A by-law may the courts of law will preſume an ancient by-law to. vary. the 
be preſumed, conſtitution; the law allowing a preſumed by-law in writing, 
which does not appear, in order to ſupport it. So here will I pre- 
ſume a common conſent of the truſtees and -pariſhioners to lay 
aſide that cuſtom, and will not throw that imputation upon all 
the elections made in this pariſh ſince that time, and on the ſeveral 
Atchbiſhops who have inducted ſince, as being invalid and con- 
trary to that truſt; for that I muſt ſay, if I ſay this election 1s void 
for want of theſe aſſiſtants. And indeed very unneceſſary was it to 
have them: nor does it appear to have ariſen from the opinion 
of Lord Bacon, but by common conſent ; and may be laid aſide by 
_ conſent, of which this. long uſage is evidence. FO 


The next objection is from the nature of the thing, that what 
was done then was no election; and it does not appear that it was; 
the evidence reſulting only to be a meeting agreed to be had by 
theſe twelve, including their proxies, to confirm thoſe votes given 
before, not to conſider of new candidates, and to go to a fair regular 
election, but by taking advantage of the death of that truſtee. And 
it has not the nature, quality or appearance of an election. 


But ſuppoſing it had; the next objection is, that there was not 
meeting to au ſufficient notice of this meeting; to which two anſwers are given-: 
election, that none was neceſſary; and next that if it was, there was ſuf- 
where neceſ- ficient. I am clearly of opinion, that in order to an election under 


_— this conſtitution and truſt, notice of the meeting for election was 


neceſſary: from the nature of an election, which muſt be free, and 
at which all perſons who have a right to appear ought to have an 
opportunity to be preſent, to effectuate the ends of it. It is ſo in 
all elections in corporate bodies, whether to be made by the cor- 
poration at large, or by ſelect numbers: unleſs where an election 
is to be at a charter day, fixing a particular day; for there every 
member is bound to take notice of that day. But if no charter- 
day notice muſt be given; and that, whether the perſons who are 
to meet and act are all on a par, and of equal authority; or whether 
there is a preſiding perſon or not. It muſt be given, either a ſpecial 
notice, or a general, eſtabliſhed by uſage ; it is not material which,; 
for if it is ſuch an act as amounts to notice, it is ſufficient, It can- 
not be ſaid the major part of theſe twenty- four could have met 
where they pleaſe, and gone to an election, and bound the reſt: 
the major part may meet indeed, and bind the whole; but not 
without notice, at any time or place; for the conſequence then 
might be, that thirteen might meet, and ſeven of thoſe thirteen 
would bind the whole twenty-four, But it is ſaid, that by this 
:decree,. there is no direction. concerning notice; no perſon whoſe 


particular 
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particular duty it is to give it; which is true: and for that a caſe in 
Carter 1s Cited. Püt it is not to be compared to the caſe of a 
condition, which ſtands on a different foundation; for wherever 
there is a condition in a will or ſettlement, it is a quality of the 


right, of which the perſon taking under it is bound to take notice. 


O 


Ir is true that a caſe may be put in which they may differ ; and 


fore be for meeting at one time and place, and others at another. 
I think thoſe truſtees who firſt give notice ſhould take place; and 
it is hard to ſuppoſe their notice ſhould be given at the ſame inſtant, 
It is properly compared to an arbitration : ſuppoſe a reference to 
five arbitrators ; the major part of whom are to meet and determine; 

they may meet and bind the reſt. But that muſt be upon the 


others having an opportunity to meet, Yet in that caſe all theſe 


objections ariſe; none having more authority to give notice than 
the others: the firſt notice ſhould take place. But the law re- 
quires it ſhould be given; and ſeveral caſes have been before this 


court, where fuch an election of miniſters, or for any other pur- 
poſe, being veſted in a number of truſtees, it is always required. 
Next the evidence inſiſted on of a ſufficient notice taken in its far- 


theſt extent, is not ſufficient : the law preſumes perſons meet to 
elect the act reaſonably ; and that the reaſons and arguments of- 


fered by one would influence the others : therefore the not giving 
an opportunity to one to meet, avoids the election, as has been fre- 


quently determined, Other candidates might be propoſed ; which 


ought to have been taken into conſideration ; and the majority of 


the whole number might have agreed therein ; for I am not to pre- 
ſume they all intended to adhere to their former opinion, 
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Another otjeltion; which deſerves conſideration as I may be o- Trutee can- 
bliged to give ſome directions about it, is as to the proxies : firſt that not make a 


by law no proxy ought to be admitted to vote. Next, that if they; 
ought, there was not a ſufficient number to give Scott a majority, truſt requi- 


Proxy to vote 
in a perſonal 


by making up the number twelve; for that one of the proxies * 
n 


vote was void, as the perſon who gave him a letter of attorney ap- 


| peared himſelf. There is no evidence that proxies were admitted 
before in this election: but the truſtees agreed among themſelves 


to vote by proxy; and if it reſted on that, and they had met re- 
gularly, they might, I doubt not, have made proxies to ſign the 
preſentation ; for it is true that a truſtee who has a legal eſtate 


_ veſted in him, may make an attorney to do legal acts: and I ſhould 


have been unwilling to avoid the election upon that head, if it had 
been in purſuance of that agreement ; but it was not ſo. Here is 
a perſonal truſt ; the decree has directed the election ſhould be by 


the truſtees or the major part : if then the truſt muſt be executed by 


the major part, which requires judgment, there is no inſtance 
where a truſtee is allowed to make a proxy to vote in a perſonal 


truſt of this kind : the truſtees were themſelves to judge of the 
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quaiifications of the candidates and could not delegate that judg- 
ment to others, but ought to exerciſe it themſelves, Then as to 
the next, I doubt whether that proxy did ſubſiſt to give a vote, 
and ſhould have thought it was determined by the party's meeting, 
but it is not neceſſary to give an opinion about that. I think theſe 
proxies, ſo far from being the better for the name of the pa ticular 
perſon for whom they are to vote being given, they are the worſe 
for it; the truſtee, who does fo, determining himſelf without hear- 
ing his brother truſtees. On theſe reaſons the election of Scott is 
not to be ſupported: conſequently that bill muſt be diſmiſſed 
abſolutely. | 1 „ gh 


te the information, that is not to be diſmiſſed, whether 
ti n vot to be What is prayed is properly prayed or not; for though the particular 
* kagge relief prayed is wrong, the information by the Attorney General 
e pape is not to be diſmified, if that charity wants any direction. Then 
is wrong, if it prays the eſtabliſhing the popular election of K:ri/haw ; which 
any ditectiens J cannot do, being contrary to the ſenſe of Lord Bacon's decree; 


ous: - which is, that for the more orderly and peaceable election, it ſhould 


Auorney Ge- be in this manner, the cure being great, and the pariſh large; 


on v Far- pointing out the reaſon of veſling the election in a particular num 
ber, and direQting that the truſt ſhould be kept filled up; this inſtitu- 
tion being merely to avoid a preſentation at large. Then a court 
of equity will not ſay that celui que truſt ſhall preſent, contrary to 
this truſt; nor unleſs compelled to it by a plain abſolute right, 
eſtabliſh a popular election of a miniſter in this large pariſh ; which 
is the worlt way of nominating ; and what all courts ſhould avoid 
Where the if poſlible : there is no ground, at leaſt in a court of equity, to ſay 
>, +5 tag there is a devolution upon the pariſh at large. My opinion then is 
ſhould not de- to do what the truſtees ſhould have done; to direct the number of 
volve on the truſtees to be filled up properly, and then to go to election: agree- 
Farah atlarge ble to the caſe of the Attorney Generdl at the relation of Kinver 
pariſh in Staffordſhire v. Foley, in the Houſe of Lords, in which I 
was of counſel, Foley had from the heir of the ſurviving truſtee 
got a conveyance to himſelf of the term: the queſtion was whether 
the advowſon of the pariſh was not in truſt for the pariſhioners? 
and it was ſo held by Sir Joſeph 7ety!, and by Lord Maccuesfield on a 
rehearing ; the court taking it that by the extinction of the truſt there 
was a devolution to the pariſh, and directed an election to the pari= 
ſhioners ; which was had, as popular elections are, with great con- 
fuſion. There was after that election an appeal to the Lords, Decem- 
ber 1, 17 21; who reverſed both decrees, and were of opinion, that 
though it was originally a truſt for the pariſh, an abſolute power 
was veſted in the truſtees of nominating ſuch a miniſter. as they 
or the major part ſhould think fit, in order to avoid the inconve= 
niencies of a popular election; and would not ſuffer upon the no- 
tion of a reſulting truſt that thoſe inconveniencies ſhould aciſe 


in the Time of Lord Chiaticetior FLARDWICKE: 


again; declaring that the ſurrender to Fele was a breach of truſt; 
and therefore, the old term being merged in the inheritance, a new 
term ſhould be created, and veſted in thirtcen new truſtees to te 
approved of, by the court, who ſhould go to the election of a mi- 
niſter. This was to avoid the inconvenience this pariſh is now 
running into: it was admitted throughout that it was a purchaſe 
by the pariſh by contribution, as it is in this; and though all the 
truſtees, were extinct, yet to preſerve the intent the Lords gave thet 
direction. That was a very ſtrong caſe, and a very reaſonable and 
right one; and the reaſon of it falls in with this, though this is 
rather ſtronger, as the decree provides for the continuance of the 
truſtees; which was not ſo there, The election of Kirifhaw there- 
fore alſo is void, and the information, ſo far as it prays that, ought 
alſo to be diſmiſſed. 


As to the remaining regulations : get as to the aſſiſtant preachers, 
I ſee no reaſon for them ; next as to a direction for a ſubſequent 


election, I will direct two meetings of the truſtees ; the firſt to fill 


up the whole number to twenty. five, and to appoint a ſubſequent 
meeting, and give notice thereof in writing to all the truſtees. If 
I make an order that the miniſter ſhould read ſuch notice after 
prayers, I cannot compel him to do it : hereafter therefore, for the 
more regular election, the truſtee named firſt in ſuch deed of truſt 
ſhall, within 14 days after On ſend ſuch notice to every one 
of the reſt. 


In the argument for Kiri/haw was cited Attorney General v. 
Day, January 24, 1740. where three perſons being to 
chuſe a chaplain for Sanford near Crediton, the queſtion was 

whether two could nominate without all concurring ? and 
that his Lord/hip held in general the three ſhould concur. 


But the uſage might be different: that though it ſhould. 
come out, that the choice by two might be good on the 


foot of the uſage ; yet the third having a right to be pre- 
ſent muſt have notice, which he did not appear to have 
had. | 


In the preſent caſe NIE was an appeal to the Houſe of Lord. 


from this decree, which was affirmed by conſent. And February 
18, 1750, it was moved to make the judgment of the Lords a ſtand- 
ing order of this court. 


Tord Chancellor ſaid, it was neceſſary to do ſo, where the Lords. 
vary or reverſe a decree of this court, becauſe it is to be carried into 


execution here : but he never knew it ſo drawn up, when the 
decree was affirmed by conſent : and defired the Regiſter to ſee if 
he 
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4 20 
he al fad 1 precedent of that kind, and if fo, to draw it up in 
that manner. 

Caſe 182. Avelyn verſus Ward, March Ig, 1749. 


Deviſce on FE: ſeant Urling deviſed his real eſtate to his brother Goddard Urling 


condition of and his heirs, on this expreſs condition, that within three months 
£1Iving a re- 


Tale i thite after his deceaſe, he ſhould exccute and deliver to his truſtee, a 
months after general releaſe in full words, of all demands which he might claim 
1 on his eſtate or any part, for what cauſe ſoever. Eut if his brother 

over, ſhould negle& to give ſuch releaſe, the ſaid deviſe to him ſhould 


to go over, 
dies in life of be null and void to all intents; and 4 in ſuch caſe he deviſed it to 


ſte h 
Lind mall rhe Richard Ward and his heirs and all] ligus for ever. 


deſcend to 


1 He gave ſome be Gueſts to his Gſter : 1 in the end of the will 
but go to 
6eviſce over; there was a clauſe, that what was given to Geddard Urling and his 


it not being a ſiſter ſhould be . in full ſatisfaction of the claims and demands 
eee, which they or either of them could make on any part of his real 
conditional or perſonal eſtate; and upon this expreſs condition, that the ſiſter 
and her huſband and the brother, within three months after his 
deceaſe, executed a general releaſe of all manner of actions, cauſes 
of action, debts, claims, challenges and demands whatſoever, in 
law or in equity, againſt his truſtee or his repreſentatives, of, in, to, 


and out of his eſtate, real and perſonal, 


Goddard Urling the fiſt deviſee upon this condition, who hap- 
pened to be heir at law, died 1 in life of the teſtator. 


For defendant ae Ward. The teſtator by expreſs werds in- 
tended nothing ſhould deſcend to the heir at law; and the eſtate 
never veſting in Goddard; the queſtion is, whether the limitation 
cover can take effect? Which will depend on the diſtinction, if it 
is on a precedent limitatiop, which by what means ſoever being 
ſet out of the way, the limitation over may take effect: or upon 
a preceding condition or contingency; for then it cannot, unleſs that 
Condition firſt happens or exiſt; as in deviſe of an eſtate if A. 
goes to Rome. That it meant the former, appears from the nature 
of the deviſe, as well as from general obſervations of the will : 
and in that caſe, if the precedent eſtate determines any other way, 
| the limitation over always takes effect; as in a limitation for life, 
remainder in tail to the firſt and every other ſon, remainder over: 
though the firſt ſon never came in de, the remainder takes 
effect. Suppoſe a gift to one for life, and after his death remain- 
der over, if forfeiture, c. Jowrnbinny it, it goes over: A gift to 
a Monk, and after his death over: it goes over immediately. So 
khat it is immaterial whether determined on the event in view of 
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the grantor, by death, or being void ab initio: nor is the order of 
the words of giving a precedent or ſubſequent limitation con- 
ſidered. In Janes v. Meſicamb, Lord Harcourt held the deviſe over 
good, though the firſt contingency never took effect. *The ſame 
will came in queſtion again in Andrews v. Fulbam, upon the term, 
June 20, 1738, in B. R. when Lee C. J. delivered the opinion of 
the whole court, © that the limitation over to the ſiſter was good, 
, and that the deviſe to the infant being ineffectual was out of the 
« caſe, and the law the ſame, whether the deviſe immediately pre- 
"_ ceding the limitation over was originally void, or became ſo by 
* non-exiſtence or non-entity of the perſon; for that ſince the law 
4 << allows ſuch a limitation over, it allows the waiting for it: that it 
"M © was an executory limitation, which are all on ſome contingency 
© on the failure of a preceding limitation, and none of them takes 
«<< in all the ways of failing, yet it was the ſame thing. Nor was 
1 <<< 1t neceſſary the deviſe to the ſiſter ſhould take effect immediately, 
2 and that the caſe of Glaſcock v. Warren in Comberbatch was diſ- 
7 tinguiſbable from that caſe,” But in Fonnereau v. Fonnereau 
Y Your Lordjhip {aid the record of that caſe could not be found; and 
3 therefore it is of ſuſpicious authority. This being the determina- 
tion upon the leaſehold part of the eſtate, an ejectment was brought 
in C. B. on the real eſtate between Roe v. Wicket, where the opi- 
nion of 7/:/ſes C. J. and the reſt of the court, except Forteſcue J. 
(who differed, but did not hear the argument) was,“ That it 
* might be either a limitation or a condition; but that the queſtion 
was, whether when an eſtate is deviſed on three contingencies, 
XS deviſec ſhall have it though none of them had happened; 
and this in diſheriſon of an heir at law; another contingency 
= *< having happened, that no child was born; as to which there was 
= © no direction in the will, which was caſus omiſſus ; and the rule 
Was, that an heir is not to be diſinherited but by expreſs words 
85 neceſſary implication: ſo that upon this ground the de- 
e viſe could not take effect; that it was given over on a contin- 
** gency not happening: and that Andrews v. Fulham, being a de- 
termination upon the leaſehold, was diſtinguiſhable: the plaintiff 
<< there had aſſented to the deviſe over, and therefore was concluded: 
and that there was a difference of conſtruction between the leaſe- 
* hold and freehold, becauſe of the favour ſhewn to an heir at law.” 
The parties not being ſatisfied with this determination upon the 
freehold, by which it was diſtinguiſhed out of the two former caſes, 
another ejectment was brought between Gulliver v. Wicket in B. R. 
Mich. 19 G. 2. when Lee C. J. gave the opinion of the whole court, 
That che ſubſequent deviſe was to be conſidered as a limitation 
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< ſubſequent; the firſt as a preceding limitation (not a condition 


or contingency) which whatever way it was laid out of the caſe, 
te the other took effect.“ A queſtion like this came before Your. 
Lordſhip in Fonnereau v. Fonnereau; where the teſtator limited 
over in caſe of iſſue all dying, without putting the caſe of there 
being no iſſue at all: and though there was no iſſue, it was _ * 
ſubſequent limitation ſhould take effect. In Lord Townſend v. 

May The 1745, two ſhares in the New River Company were ed 
on Aſhe for gg years if he ſo long lived, remainder to the children, 
remainder to A. B. and C. as Aſbe mould appoint, remainder over to 
uſes under which the plaintiff claimed. Theſe ſhares are real eſtate, 
and fines are levied of them: and though no appointment had been, 
the limitation over was held Hou: | 


For the heir at law it was inſiſted, that this was a ſtrict con- 
dition; out of which Richard Ward's intereſt is to ariſe: and before 
any breach could happen, the eſtate muſt firſt veſt in Goddard Urling, 
which would have been the whole fee: and therefore not like the 
caſes where ſomething particular is given before, as in a deviſe to a 
monk, or to A. for life; in which it depended on the antecedent 
eſtate; and whenever that determined, it lets in the unn inte- 
reſt, which aroſe out of the original deviſe. 


LoRD Lon. 
On this will the court is bound to make ſuch a conſtruction as 
to make good the plain intention of the teſtator, provided there are 
words in the will for it, or it can be done conſiſtent with the rules of 
the court. | ES, EC, 5 . 


The queſtion will very much turn on this; whether this deviſe 


over is to be conſidered, and the contingency on which it is given, 
as a ſtrict condition or a conditional limitation; for if the former, 
it would be very difficult to maintain that the ſecond deviſee could 
have the eſtate but upon a ſtrict breach or non- performance? If 


the condition had been performed, or it became impoſſible by act 
of God, that cannot be: but if it be a conditional limitation, the 
conſideration is different; and I know no caſe of a remainder or 
conditional limitation over of a real eſtate, whether by way of par- 
ticular eſtate fo as to leave a proper remainder, or to defeat an ab- 
ſolute fee before by a conditional limitation; but if the precedent 
limitation, by what means ſoever, is out of the caſe, the ſubſequent 
limitation takes place: and I am of opinion, this muſt be ſo con- 
ſtrued. If it is a condition ſtrictly, it is ſubſequent; becauſe the 
eſtate would veſt in Goddard Urling, and to be defeated by what 
might happen afterward, But that is not the conſtruction in this 


caſe, and never is; for if there i is a | deviſe to a ſtranger, not the 
„ 


in the Time of Lord Chancellor Hardwicks: 


heir at law, upon a condition ſubſequent; the deviſee over cannot 
take advantage of the breach; for the benefit thereof is not deviſe- 
able, but muſt go in privity to the heir at law of the grantor, who 
muſt enter for the breach, not the deviſee: though in ſome caſes 
perhaps a court of equity might make the heir a truſtee for the de- 
wiſee. Therefore where an eſtate is deviſed paying a ſum of money; 
and if not paid, over to another: it is a conditional limitation to ef- 
fectuate the deviſe, not a condition, according to C. Lit. But this 


is ſtronger, becaule the deviſe is to the heir at law; who being the 
only perſon to take the advantage, and if he ſurvives the teltator, 


muſt be ſuppoſed to be in poſſeſſion by the deviſe, muſt enter on 
himſelf: then how could this condition be made effectual ac- 


_ cording to law? It will be conſtrued therefore a conditional limi- 


tation: and it ought to take effect, notwithſtanding the words ? hat 


I be gave not ſuch releaſe it ſhould be null, &c. If it is to be con- 
ſtrued as a ſtrict condition, what is infiſted on for the plaintiff, 
that there muſt be a ſtrict breach or forfeiture in fact agreeable 


to the words to make the ſubſequent eſtate take effect, would be 
the rule. But as it is a conditional limitation, it comes to the queſtion 
whether it is neceſſary every particular fact ſhould take place; 


or whether it is not to be conſtrued according to the ſenſe and in- 


tention of the teſtator, that if in any event the firſt cannot take place, 
the ſubſequent ſhould; if ſo, the ſubſtance of this was, the intent 
of the teſtator that if no ſuch releaſe was executed, whereby the 


demand againſt his eſtate would exiſt, the eſtate ſhould go over, 


And I think the determination of Lord Harcourt, and of the court 


of B. R. in the firſt caſe upon the terin, that it was a good limi- 
tation though no child born, conſidering it the ſame as if the teſ- 
tator had ſaid that if no iſſue ſhould be of ſuch child; is in point: 


but more ſtrongly the determination of B. R. in the laſt caſe upon 
the freehold, The caſes put of a remainder on a particular eſtate 


are admitted: but it is ſaid they differ from a conditional limitation, 


to introduce an executory or ſpringing deviſe after a fee. I do not 
find any authority to warrant that diſtinction; for Jones v. Weſtcomb, 
is a ſtrong authority, that the conſtruction ought to be the fame, 
whether it is on a remainder ſo limited on an eſtate which never 


lakes effect, or whether it is a contingent limitation after a fee; 


for in that caſe it was fo in reſpect of the freehold, notwithſtanding 


the deviſe for life which was precedent to the limitation in fee to 
the child and his heirs, after which comes the limitation to the ſub- 
ſequent deviſees. As that fee to the child ſtood before the limitation 


over to the perſons claiming, the precedent eſtate for life did not 


alter the caſe; becauſe there was a complete diſpoſition of the fee 


before the deviſe over, if the child had been born. Therefore, 
with all deference to the contrary opinion of the court of C. B. 


Fones v. Weſtcomb is in point; concurring with the reſolution in B. R. 


eſpecially the laſt, which has therefore the advantage, againſt that 
| 2 ER e N 85 ſingle 
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ſingle reſolution in C. B. and agreeing with the opinion given by 
me in Fonnereau v. Fonnereau. But this cafe is ſtronger, from the 
clauſe expreſsly excluding the ſiſter, now heir at law, in all events 
from taking any other benefit than what was given by the will; 
which is an injunction upon her to releaſe every other claim, aQtion, 
Sc. and this is to be recovered by action. 


The teſtator having alſo bequeathed ſome legacies of South Sea 
flock, it was inſiſted they were not ſpecifick, but general legacies z 
conſiſting only in quantity, and muſt on a want of aflets abate in 
proportion with pecuniary. He uſed no words applying it to the 
ſtock he then had; and if he had none at the time of making the 
will, the executors muſt have bought it. In Pierce v. Snaveling. 
R. Roland deviſed two legacies of 5000/7. in old South Sea annuities, 
and the reſidue to his nephew Snaveling; making Pierce, one of 
the legatees, ſole executor: the teſtator at the time of making the 
will and his death had but 5000/7. the reſiduary legatee inſiſted he 
was not bound to make good the deficiency, but that the ſtock of 
which the teſtator died poſſeſſed ſhould be equally divided: the dif- 
ficulty was whether it was a ſpecifick legacy; for then this 5000/7, 
ſtock alone could be applied, and none could be bought. Sir 
Foſeph Fekyl held that the 5000 J. ſhould be equally divided between 
the two legatces, becauſe it was a ſpecifick legacy, and nothing more 
could be added to it, and becauſe one would be defeated entirely. 
As in a deviſe to 4. and his heirs, and in another part of the will 
the ſame eſtate to B. and his heirs, the better opinion is they 
ſhould be jointenants. When it came before Your Lord/hip you 


held it not a ſpecifick deviſe, but that each ſhould have 50001. 


itock out of his eſtate; he not giving his South Sea ſtock he had at 
that time, but ſo much: there being a great difference in the civil 
Jaw, where a thing 1s given by the name of ſuus: but the principal 
diſtinction was between a ſpecifick legacy, which is a gift of the thing 
the teſtator has, and a legacy of a ſpecies of things; which is the 
giving only ſo much of the ſort of goods the teſtator has, and can 
be made goed out of his eftate by purchaſe; the other cannot. 


Therefore you directed 5000/7. ſtock ſhould be bought, to enable 


the executor to make good both legacies: this is in point; the only 
difference being, in that caſe there was this natural objection, if to 
be conſidered as a ſpecifick legacy, vig. the abſurdity in the teſtatoi's 
giving the thing he had not. But that was not the only, nor the 
Principal argument. Suppoſing the teſtator had fold any part, the 


executor muſt have purchaſed to have made it up: and the teſtator 


might have had this in view, not to tie himſelf down from ſelling 
this ſtock; on the other fide not to let the legatee ſuffer by having 
it liable; for if it was a ſpecifick legacy, the teſtator's ſelling out would 


have eln an ademption. Aſhton v. Aſhton, November 24, 1735, 


was cited in that caſe againſt the opinion Your Lordſhip was of; 
Lord 
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Lord Jalbot holding it a ſpecifick legacy, not in quantity only: but 
there appeared plainly the intent of the teftator was fo, from th 


words in the truſt, zo fell as ſon as may be. 


F: ORD CHANCELLOR, 


In this caſe notwithſtanding Pierce v. Snaveling theſe are foes: L enacies of 
cific legacies, It is true I determined there contrary to the Mater as 
, the Rolls, that they were to be conſidered as general legacies, con- ral legacies ac- 
fiſting in quantity only, and not to be referred to the ſtock the co: ring 0 the 
teſtator was poſſeſſed of; it appearing he knew all the circumſtan- a he 3 
ces of his eſtate, and could not make a miſtake in computation, will and the 

circumſtances, 
nor intend to give 10, oog. out of 5000 /. but plainly intending tber be 


to give each legatee 5000 J. and therefore it ſhould be made up meant to con- 
out of the perſonal eſtate, But I did not thereby determine five it to the 
that every legacy of ſtock or annuities muſt be conſidered not mn TDs 
as ſpecific, but general and conſiſting in quantity only. It is ſaid 
the teſtator had not faid in that caſe he gave ſo much of his South 
Sea annuities : which was a reaſon relied on in that determination, 
infiſted upon at the bar, and taken notice of by me: I will repeat 
what I then faid by way of caution, It was obſerved that the 
teſtator had not deſcribed the annuities by the word my, and did not 
intend to confine it: and though this obſervation was treated with 
little weight, and in many caſes is too flight to have weight, and I 
Cited an authority i in the civil law, which lays perhaps too much 
on the inſerting my or ſuus, I went not upon that deſcription or 
words being neceſſary: but that if it appeared by any hint that 
the teſtator intended to give out of that, it would confine it: where 
nothing of that ſort appeared, it was to be conſidered as a general 
legacy. And I endeavoured to avoid making uſe of that which is 
now endeavourcd to be made uſe of; and by way of caution ad- 
ded, I do not intend, nor lay it down as an invariable rule, that 
in all caſes of deviſes of ſtock they are to be conſidered as general 
© legacies : but always according to the will and the circumſtan- 
ces; and therefore if there is any thing ſhewing the teſtator in- 
e tended to confine it to the ſtock he had at the time of his death, 
« jt ſhall be ſo, and will turn it the other way, that the intent 
t may be complied with; and for this I agree perfectly with the 
© reſolution of Aſgton v. Aſhton,” Conſider therefore how the pre- 
ſent caſe differs from Pierce v. Snaveling. Here the teſtator was 
poſſeſſed, at the making the will, of a ſum in South Sea annuities 
equal to what he gives and more: and can the court conſtrue him 
to intend that his executor ſhould purchaſe out of the perſonal 
_ eſtate in general? It ought to be taken, that he intended to give it 
out of that he had: and to rely on the word my is laying too great 
a ſtreſs upon it. It is true that in Ajhton v. Aſhton there was 
another circumſtance attending, of abſurdity in ſuppoling the teſta- 
tor meant a circuity: but it is equally abſurd in the preſent cafe, 
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to ſuppoſe that the teſtator did not intend to give out of what be poſ- 
ſeſſed, though he had to the value and more, but that the executors 
ſhould purchaſe, But it is objected, that ſuppoſe the teſtator had 
ſold out before his death, whether that would have made an ademp- 
tion of the legacy, or whether it ſhould be made good out of his 

general aſſets ; for if ſpecific, it would have been an ademption ? 
There is no neceſſity to determine that; but the court has been 
looſe in reſpect of redemptions of legacies by a diſpoſition in the 
teſtator's life: and it was ſo held in Partridge v. Partridge, that if 
the teſtator gives part, and ſells out, and before his death purchaſes 
other ſtock, this ſhall not be an ademption, but the other ſtock 
o purchaſcd ſhall paſs by the will: which, if compared to the 
caſes of land, would not be fo, That depends on the difference 
between real "and perſonal eſtate: that the perſonal acquired at any 
time before the death of teſtator will pals by the will; but of 
Jand the teſtator muſt be ſeiſed at the time of making the wall. 
But here the teſtator had more thin to anſwer it; made no alter- 
ation; and intended therefore to give the quantity of ſtock out of 
that he was poſſeſſed of; which is a ſpecific legacy, which ſhall 
not abate in proportion. with the reſt. 


Caſe 133. Plummer ver ſus May, March 22, 1749-50. 


HE bill was brought by an heir at law, to diſcover the cir- 
tumſtances of the execution of a will, againſt the- ſubſcribing 
witneſſes; one of whom demurred to the bill. | 


TLokp CHANCEL LOR 


-One merely a The principle i Is right, that you cannot make one a defendant 


Pee. 0 a bill who is merely a witneſs, in oider to have a diſco- 


Gefendant for very of what he can ſay to the matter, though he is properly 


ane 1. examinable as a witneſs; which would be ve ery miſchievous, and 
Nhat he 18 


. give an opportunity to collect evidence any way to contraditt and 
unleſs inter- encounter that: and if that was barely the preſent caſe, I ſhould 


eſted; but he at once allow the demurrer. Bat as againſt a party intereſted: the 
ought to plead 
thereto and . Plaintiff is intitled to have a diſcovety from him, if he is charged to 


ſupport it by be concerned in the ſraud in obtaining i it: and it is not his being made 


an anſwer diſ- 


een witneſs, that will prevent this diſcovel y. 


tereſt, and not | 
.demur. But you ſeem to have miſtaken your way, and ſhould have plead- 


ed inſtead of demurring; for here is an expreſs charge that the 
defendants pretend to ſome right or intereſt under the will. If you 
had pleaded to theſe matters, and ſupported that by an anſwer, 
denying the claim of any ſuch intereſt, it had been a good plea. 
But a dequrrer mult be admitting every thing well charged to be 
| true. 
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true. You have endeavoured to ſupport the demurrer by a diſclaim 
'by an anſwer: but a demurrer cannot be fupported by an anſwer 
as to the matters demurred to; becauſe that is bringing into it ſome- 
thing ſaid on the part of the defendant to ſupport an allegation, 
that the charges in the bill are nct ſufficient; which is called a ſpeak- 
ing demurrer. | | | | 


There is ſometimes a demurrer for want of parties; ſometimes Where a plea 

a plea, A demurrer, where it appears on the face of the bill; but Pe de. 
where it appears by way of averment, you muſt plead for want murrer. 
of parties: every thing neceſſary to ſupport the demand in the bill 
muſt be taken to be true by the demurrer; and this charge in the 

bill, that he is a party intereſted, is neceſſary, As to the general dan- 

ger from ſuch a precedent there is no difficulty; for by the diſtinc- 

tion before mentioned there is a plain way, if the truth of the caſe 

will bear it. Any witneſs may defend himſelf to ſuch a bill by 
pleading, and ſupporting it by an anſwer; which cannot be in a 
demurrer. This particular caſe does not appear under ſuch cir- 
cumſtances that I will make any ſtrain to allow ſuch a demurrer, 

and ſhut out the plaintiff from having all the lights conſiſtent with 

the rules of law and equity. I am of opinion, there is not ſuffi- 

-cient ground on the face of the bill to allow the demurrer, 


The only thing offered deſerving an anſwer is, that this is ſuch 


a matter, that advantage might be taken of it by the plaintiff 


by examining him as a witneſs-: that this amounts to an examina- 
tion upon wvozre dire: and it is true, ſuch an examination may 
be; which puts him to his own oath, But the plaintiff is not 
bound to examine on voir dire: and that queſtion is aſked di- 
verſo intuito, to have another relief; for this charge in the bill 
is ſuch, as if proved, may intitle the plaintiff to have a de- 


cree againſt him for an account, &c. But another anſwer is, an exa- 


mination upon voir dire can only be where produced as a witneſs by 


the adverſe party; for a man cannot examine on a voir dire his own 


witneſs produced by himſelf. 5 0 
As it ſtands now therefore the demurrer muſt be over- ruled. 
Stapleton ver /us Conway, March 39, 1750. Caſe 184. 


8 Sum of 2000 J. being charged by ſettlement upon an eſtate 
in Nevis, the queſtion was, what rate of intereſt ät ſhould 


It being inſiſted that where it was diſcretionary in the court, in- Money charg- 
tereſt different from that of England, may be given, and this being ute ane 
| 2 _ 


ſtate in News? 
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_ cry 2 ſum of money to be raiſed out of an eſtate, it muſt be conſidered 
_ as coming out of a fund in that iſland, and to bear the rate of inter- 
eſt there, viz. 10 l. per cent. for io much is the money worih there; 

and this not being a debt or loan, ſtood clear of any objection upon 


the ſtatute of ulury. 


On the other fide it was ſaid, this was like a common legacy car- 
rying common intereſt ; ſuppoſe it was a legacy given in England, 
and the teſtator had charged it on an eſtate in Nevis, the court could 
not Foro 101, per cent. yet that i is no doubt. 5 


15 CHANCELLOR. 


I am of opinion there is no ground to direct We 72 E inter- 
eſt: where it has ariſen by contract in America, by force of that 
contract, agreeable to the laws of thoſe countries, the court has 
been obliged to follow it: but where it is a voluntary diſpoſition 

by will or deed, and nothing ſaid about intereſt, and the court is to 
act according to its diſcretion, it has never given higher than the 
legal intereſt in England, not even upon a mortgage made in England 
on an eſtate in the Wet Indies: as that' would be a method to e- 
vade the ſtatutes of ꝝſury in ſeveral inſtances. For if there is an 
eſtate in the plantations, out of which there could be good ſecurity, 
and the courts here thouid ſuffer a mortgage to be made at the in- 
tereſt money carries there, that method might be taken to e- 
vade the ſtatutes of wſury ; for the contract made in England would 
be as much againit the ſtatutes as any other contract againſt what 
the law allows. But that is not the queſtion here, but being to 
act according to Ciſcretion, the court will direct intereſt at 5 per 


Lent, 


Another queſtion was whether intereſt ſhould be given for ar- 
rears of an annuity, | 


Intereſt ſome - Lord Chancellor ſaid there had certain nly been 3 ha that has 


times given 2 
ee as been given: eſpecially to a jointreſs for a long and obſtinate delay 


of an annuity Of payment, and frequent demand cf the money; but it not ap- 
where fre. pearing here what demands were made for the money, he could 


quent demand not direct intereſt for it; the utmeſt was to reſerve it till after the 


ade. 
28 account taken. 
Caſe 185. Verney verſus VER April 2, 1750. 
A leaſe for | ADY YE RNEY being tenant for life, and her ſon remain- 
ied pe der man in tail, under the will of The late Maſter of the Rolls; 


truſt for J. upon a Petition, preferred merely for the direction of the court, a 


r- 


"as 
ay 


Pp 
d 


the 


in the Time. of Lord Chancellor HaRDPWIck E. : 


a queſtion was made whether a proportion of the fine, upon the re- 
newal of a leaſehold eſtate in truſt, ſhould be paid by the tenant for 


would not compel her to pay any part of the fine: the teſtator ha- 
ving left this leaſehold to the one for lite, remainder to the other, 
without ſaying any thing of the renewal, or any direction ſhewing 
an intention that. this leaſehold ſhould be kept in the teſtator's fami- 


ly; and nothing in the will that ſhews the tenant for life ſhould con- 
tribute as the lives dropped. If the tenant for life was one of the lives 
the court would certainly never compel it: for no renewal would 
then be an additional advantage. Ia the caſe cited, the court held 
the renewed leaſe muſt be ſubject to the former truſt: but did not 


lay it down as a rule that that ſhould be the proportion, let the other 


lives be. what they would. 


LoRD CHANCELLOR, 


| er has ſuch a leaſe for lives of a church or college, 
which is originally renewed, he always thinks upon his ſettling or 


deviſing it, that he is ſettling a continuing intereſt, longer than the 


lives in that leaſe: and in that light the court conſiders it; and 


therefore conſiders all renewals arifing out of that leaſe to be part 
of it, and upon the ſame truſt, Firſt conſider how this would 


be if it was a deviſe of the legal eſtate, If there is ſuch a 
leaſe in which the life of the deviſee or grantee for life is one 


of the lives upon which the leaſe is held, and it is a deviſe 
of the legal eſtate, that tenant for life will not be compelled 
to contribute to a renewal, becauſe his intereſt is only for life, 


and that life is in the leaſe: the original intereſt given muſt be 
cotemporary and commenſurate with the intereſt deviſed and 
ſettled; and conſequently that tenant for life need not look out 
for a renewal, becauſe it cannot be for their intereſt : ſo that ha- 
ving nothing to do with it, the fine and charges of renewal muſt be 
paid by the remainder man. Eut the preſent is a deviſe to truſtees, 
which I think differs in circumſtance ; for ce/iuy que truft can take 
nothing but in the conſideration of this court; and the truſtee has a 
power at law to enter on the eſtate, and may ſeil it. And yet in 
ſuch caſe if ceſtuy que ts ft for life was one of the lives, I ſhould 


doubt whether ſuch ce/luy que truſt could be compelled to contribute. 


But that is not the preſent caſe ; all theſe lives being ſtrangers to 


_«cftuy que truft for lite; and therefore as all may die during the con- 
tinuance of her eſtate and intereſt, the has a chance for a benefit 
ariſing from this rene wal, and ſo has her ſoa only a chance; for if 


WOE ii): ET | s.R- he 


B. in tail, J. 
5 hai 885 F : > not being one 
life: for which was cited Limbroſo v. Francia, where his Lordſhip of the lives 
directed tenant for life to bear one third of the fine. bn NG 
| | of the fine on 


On the other hand it was faid that if this was adverſe, the court renewal. 
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he ſhould die without iſſue in life of the mother, he has no be- 
| | nefi of that leaſe, The intent -of the teſtator certainly was, that 
the leaſe ſhould continue and be kept on foot ; and it muſt be ſo 
in ſome way: and what method is there, but by making all who 
| have a chance for a benefit contribute? This queſtion ariſes from 
the ſhortneſs of the penning the will, and the not providing for a 
renewal; which is often done in wills of leaſchold eſtates held of 
a co lege or church, leſt the college or church ſhould take advan- 
tage of its being otherwiſe. Yet ſomething muſt be done for a re- 
newal, though not mentioned. But there is a particular reaſon in 
this caſe for the court to direct a renewal, and that the mother 
and ſon ſhould contribute, from the direction for payment of debts, 
for if it was neceſſary to apply this eſtate for payment of debts, 
in that caſe the leaſe muſt be renewed; which could not be out 
of the creditor's intereſt, who muſt de paid out of the teſtator's 
eſtate; nor out of the rents and profits, which would bring the 
whole burthen on the tenant for life. It muſt be done in an equi- 
table way, by a contribution of every one who is to take a chance 
in the benefit of the ſucceſſion provided for by the will. The pro- 
portion muſt be by the mother's paying one third of the fine and 
charges of renewal : the other to be paid out of the rents and pro- 
fits of the ſon's eſtate: and that computation of tenant for life 
bearing one third, the court has ſaid, particularly Lord Macclesfield 
to be a wrong rule, as being too low. 


Cale 186. Lord Portſmouth verſus Lord Effingham, May q, 1750. 
Vide Strange 1207. 


F Earl of Suffolk in 1687 made a ſettlement to the uſe 

of himſelf for life; remainder to his firſt and every other ſon; 

remainder to Earl Henry for 99 years, if he ſo long lived; re- 

mainder to truſtees to preſerve contingent remainders; remainder to 
his firſt, Gc. ſon; reverhion to his right heirs. 


Bill of review Two recoveries were ſuffered by. Earl Henry and his ſon in 1714. 


en new mattrand 1721; but the truſtees did not join therein The plaintiffs 


ſince it could 
have been _ Claimed as heirs at law to Earl James: Lord Effngbam under the 


made uſe of in recoveries. It was directed to be tried, and that upon a confirma- 


e former} tion of the jointure of Lady Sf the deeds ſhould be produced 


cauſe: with a 
probability of which however was not done till after the hearing upon the equity 


being rele- reſerved. A verdict was for the plaintiffs againſt the recoveries. 


vant. 


Lord Efgingham now petitioned for a bill of review, upon new 
matter diicovered fince the decree upon the production of the 
\ deeds, viz. a diſcovery of two deeds, one in 1649, the other in 

1654; with an affidavit that theſe deeds came to the petitioner's : 
knowledge ſubſequent to the time of the trial, The firſt was a 
| .conveyance 
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conveyance by the ſame Earl James, creating, ſubject to portions, 
a contingent truſt for himſelf in fee, if alive at the determination 
of the ſpecial truſt; if not alive, a truſt to the heirs-male of his 
body: if none, to the heirs-male of the body of a prior anceſtor. 
The other deed in 1654, in which the truſtees in the former deed 
joined with Earl James, was by bargain and fale for a particular 
truſt, for the benefit of one of the daughters, who had one of the 
_ portions (the other being then dead) and then to the truſtee's own 


ule, | h 


For the petitioner. The bill being brought by the heirs at law, 
ſuggeſting that all the previous limitations were at an end, Lord 
Effingham, a ſtranger to the deeds, reſted his title on the facts then 
| diſcovered, the recoveries; as to the objection to which for want 
of the truſtees joining, a court of law preſumes every thing poſ- 
ſible in ſupport of common recoveries; as a good tenant to the 
pracipe, unleſs the contrary ſhewn. 1 Ven. 257. 2 Luf. 1549. 2 
Mod. Ca. Webber. v. Lord Montruth, which was carried farther in 
a late caſe of Mr. Greenvil in B. R. where the: jury preſumed a 
ſurrender by a jointreſs to make a good tenant to the præcipe. In 
a caſe on the will of Elias Turner, who had deviſed a large eſtate 
to a charity, there was a verdi& in favour of the will; and upon 
2 ſecond information for a perpetual injunction to quiet the truſ- 
itees for the charity, a final decree was made ; and on application 
by Mr. Montgomery the heir at law, for another trial, it was re- 
fuſed: it happened that before the filing the ſecond information 


he had married the daughter of Jaceh Saubridge, and fo diſcovered \ 


ſeveral letters written by the teſtator's clerk, relative to the inſanity 
of the teſtator, and therefore begging not to be examined; who 
was notwithſtanding examined on tre trial, and the material wit- 


neſs, upon which the jury found their verdict. Though the inti- 
mation he received from his wife was ſufficient to put him on the 
ſcent, yet as he had not the uſe of thoſe letters at the trial, 
that was not thought an obſtacle to his having the benefit of that 
new diſcovered evidence, But here the petitioner had not the 
leaſt intimation before the time of the trial, Had this diſcovery 
been made, the plaintiffs could not have recovered in the ejectment; 


For at the time of the ſettlement in 1687, the legal eſtate was 


out of Earl James. There was no neceſſity for the truſtees join- 
ing, as appears from the deed in 1649 ; for the legal eſtate con- 
tinuing in the truſtees, Earl James by the ſettlement in 1687 con- 
veyed nothing but a truſt eſtate: and there is no occa ſion for truſtees 
to ſupport- contingent remainders, where the ſettlement is merely of 
a truſt eſtate; for though there are none, the original truſt may 

be ſufficient to ſupport the inheritance; as held by your Lordſhip 
in Hopkins v. Hopkins, and Chapman v. Blifjet, fo that this being 
an Equitable eſtate, they are good equitable recoveries. The new 
. | | matter 
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matter therefore is relevant and material, and ſuch as probably 


might have * a different rem 0d. 


Far plaintiffs, Two » things are neceſſary for the petitioner ; fir l, 


that this is a new diſcovery, not only to himſelf, but to any agent 


of his, ſince the time he could have made uſe of it; for the know- 
ledge of agents is as ſtrong as that of the party: ſo held by the 
Lords in Norris v. Le Neue. Secondly, that this would be relevant, 
ſo that if brought into the cauſe, it would vary the decree ; for a 
bill of review muſt be on error apparent in the body of the 
decree; or new matter, which could not be taken advantage of 
before. 1 Chan. Ca. 43. The petitioner nad ſeveral opportunities 
of reading the deeds; which if not done, it was their own fauit; 
and the verdict muſt be taken to he right, for no objection thereto 
can be a ground for a bill of review. But ſuppoſing this a new 
diſcovery, there is not ſufficient probability that it will be relevant. 
If theſe two deeds had been produced, they could not have non- 
ſuited the plaintiffs.; they were made with a view to the troubles 
at that time, and notwithſtanding them, the legal eſtate muſt be 
underſtood to be in the ſeveral parties claiming under the ſettle- 
ment in 1687. It cannot be ſuppoſed in the truſtees; for a court 
of law or a jury will preſume there was a conveyance of the 
legal eſtate to Earl Fames, The tiuſts of the deeds were all exe- 
. cuted before 1687, upon the portions being paid: he might have got 
the eſtate by diſſeiſin of the truſtees, for it is ao honeſt diſſeiſin by 
ceſtuy que truſt of his own truſtees, for a particular purpoſe. T hele truſ- 
tees could not have brought any kind of ſuit for recovery of the poſſeſ- 


ſion: could not maintain an eje&ment even independent of the ſtatute 


of limitations. So that aſter this length of time, the court will pre- 
ſume a reconveyance. In Greenville's caſe there. was a Couble pre- 
ſumption : firſt of a ſurtender; next of a deed to make a tenant to 
the pracipe. Ven. 2 57. ſhews how ſtrong preſumption goes after length 


of time; for there the court preſumed a licence, though abſolutely 


neceſſary by an act of parliament. A mortgagee never in poſſeſſion, 
has his intereſt paid him; his right is thereby. confidered as kept up 
for many years: if he enters into poſſeſſion, and continues twenty 
years, the ſtatute of limitations runs againſt the mortgagor at law and 
in equity. So of a truſt if kept up, but the truſtee never enters. It 
is otherwiſe where the truſt is at an end, and not meant to be kept 


up: and the preventing keeping up titles is the ground of this pre- 


ſumption of their reconveying the eſtate, from their ſufferiug others 
to eu it: and thetefore in a fine conve yancers take no notice. of 5 


— 
E 


* Mr. /b-0ba foi he had the book in which was entered in Lord Harcourt's own 
hand a note of a caſe of Lewis v. Sir Thomas II iljenghby, Mich. 4 Anne, where the like 
_ preſumption Wes allowed after 49 years, | | 
I 1 
truſtees. 
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truſtees ſo remote: for how can the heir at law of a truſtee who 


died ſo long ago be found? Here is time enough to bar a writ of 


right; and conveyancers never inquire into a title farther than ſixty 


years. The acts of the parties are all upon a ſuppoſition that they 
were the legal owners ever ſince the ſettlement by Earl James, who 


alſo took himſelf to be ſo. The authority of the caſes of Hoptins 
and of Chapman muſt be admitted, that where a truſt eſtate is created 


in fee, and limited for life, remainder to the firſt, &c. ſon, there 
is no occaſion ſor truſtees to ſupport the contingent remainders; for 
if any gap, the original truſt will be ſufficient to ſupport it. But 


that can not be applied to the preſent caſe ; which is not a queſtion 


| whether truſtees to ſupport contingent remainders are neceſſary, 


but whether it is not neceſſary to make the truſtees of the freehold 
truſt, tenants to the præcipe in order to ſuffer a recovery. It is a 
rule, to which there are few exceptions, that a truſt eſtate in the eye 
of this court, as to the rules of property, ſhall be conſidered exactly 
in the ſame light, as legal eſtates would be in a court of law; and 
the court is ſorry to ſee an exception thereto, One there is in the 


caſe of dower; the reaſon of which is ſuppoſed to be, that it got 
into practice in too many-caſes before. But as to tenant by courteſy, Caſburn v. 
your Lordſhip has eſtabliſhed that the truſt eſtate thereof ſhould be 722% 
juſt, as of the legal eſtate. Then eſtates tail, and remainders of a Sede 
truſt eſtate, are barrable in the ſame way as of legal eſtates, upon Ante. 
the principle that equity follows the law: ſo that it is as neceſſary 
to have a tenant to the præcipe of a truſt, as of a legal eſtate: if 
otherwiſe, a court of equity would ſuffer it to be barred by bargain 
and ſale. Though it was formerly doubted, it is now ſettled that 


this court will not ſuffer tenant in tail of money to be laid out in 
land to bar it, but by a recovery. If there is a jointreſs of a truſt 


.eſtate, remainder to her ſon in tail, the court would not let the ſon 


ſaffer a recovery without the conſent of the jointreſs: had the court 
been applied to before the recovery, to have the truſt executed ac- 


cording to the uſes in 1687, the court would have directed truſtees 


to preſerve the contingent remainders to be inſerted; then a recovery | 


could not be ſuffered without making them parties: ſo muſt it be 
nov it is in feri; otherwiſe that tenant for 99 years would have a 


better title to bar than if it had been executed. 
Lox D CHANCELLOR. 


Suppoſe as things then ſtood, before the recovery, a bill had been 
brought for a conveyance of the legal eſtate. Earl Henry being te- 
nant for 99 years, if he ſo long lived; his ſon born, and ſo the 
contingent remainder veſted: in decreeing that conveyance, would 


the court have decreed truſtees to preſerve contingent remainders to 
be inſerted ? 2 T 


Vor. I. e Fr 
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For plaintiffs. According to the nature of this, it would have 
been ordered ; the intent being to ſupport all the remainders over, 
and not only the next immediate. Laion v. Lawton, 2 Wil. 379. 
Winnington v. Winnington, and Tipping v. Pigot, Eq. Ab. are all 

authorities that theſe truſtees are inſerted that it ſhould not be in 
the power of the tenant for 99 years, and the remainder man, his 


ſon, to bar it. 


LoRD CHANCELLOR, 


I cannot ſay but that I am in ſome fort of doubt in my own 
mind what is proper to do. But conſidering this application is 
within a reaſonable compaſs of time, but a year and a half after 
the final decree, and that upon a title, on which the right to this 
eſtate has never been conſidered either in Jaw or equity ; it would 
be too hard, provided the petitioner has brought himſelf reaſonably 
within the rules of the court, to refuſe it. I ſhould be forry if the 
conſequence of it ſhould occaſion much more expence in this fa- i 
mily: but if it does, that is not a reaſon why the court ſhould cut 
matters ſhort, and prevent the bringing the right to the proper me- 
thod of being . conſidered, which has not yet been tried. As to 
what paſſed at the trial, I do not know that they could bring a bill 
of review; for if not ſatisfied with it, they ſhould apply to this 
court for a new trial; which upon conference with the judge, 

might have been directed, 
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There are two points, which are always proper to be attended to 
on ſuch a petition. Firſt, whether it is ſhewn that this new matter, 
upon which ſuch a bill is ſought, has come materially and ſubſtan- 
tially to the knowledge of the party or bis agents, which is the ſame 
thing, ſince the time of the decree in the former cauſe, or ſince ſuch 
time as he could have uſed it to his benefit and advantage in the for- 
mer cauſe ? Secondly, whether or no there is probable cauſe made, 
that that new matter may be relevant to it? N 


| As to the firſt, I think it is ſufficiently made out to my fatiſ- 
faction: and if in a caſe of this fort, relating to an eſtate in a great 

family, where there are a vaſt number of deeds relating to the title 
of that eſtate, the court ſhould hold by la ſtricter role, it may be 
attended with great inconvenience. And I ſhall the leſs chuſe to go 
| by a ſtrict rule, becauſe the parties, particularly the plaintiffs and 
| the defendant Lady Suffolk, bave not purſued the direction in the 

| decree, and the intent thereof; but poſted on this cauſe to a trial 
without it. That intent and direction was, that the jointure ſhould 
be confirmed before the deeds were produced, and conſequently be- 
fore the cauſe ſhould be tried ; for it muſt by the decree be aſcer- 

 eained by aflidavit, which has not been done, but the plaintiffs * 


as YO PR Re — K 3333 . 
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by, not executing the deed of confirmation ; which the was ſo com- | 

laiſant as not to inſiſt on. But an affidavit is produced, importing 
in itſelf an admiſſion by Lord Efingbam, that there was ſome in- 
ipection of ſome deeds at leaſt. But then it is poſitively ſworn by 
bim and his two. ſolicitors, that until a conſiderable time afterward 
they had not notice or apprebenſion that any ſuch deeds were in be- 
ing, as theſe mentioned. And though the affidavit is liable to ſome 
exception and cavil, I will not refuſe a bill of review upon nice ex- 
ceptions thereto. Then this is anſwered only by information and | 
belief; for her ſolicitor has made no affidavit that there was ſuch an 
inſpection as was deſired ; nor can I compel him, or examine him 
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is vid voce. But taking it together with that information and belief 2 
ter and ſuppoſe in ſuch a noble family, and ſo many deeds, which all 
is * want to be turned over to ſee what they are, agents, not very fully 
d informed, happen to paſs over particular deeds that may be mate- 
ly rial to the title: if that ſhould be conſtrued ſuch preſumptive notice | 
he to the client, againſt his being let in, to have the benefit of his title, 
6” it would be fatal. In the caſe of Jacobſon, a bill of review was 
ut allowed by Lord Harcourt, upon letters and writings that were in 
NM the cuſtody of the party praying it; yet it was granted on the foun- 
10 dation of its being loked upon as old box, containing immaterial | 
Il writings. Conſidering therefore all the circumſtances, this affidavit | 
5 ſtanding unanſwered otherwiſe than by information; there is a 
e, ground for it. | 

| Which brings it to the merits : as to which it is impoffible to ſay 
50 — mee are clear points; which is a ſufficient ground to 
S grant it; forif a bill of review is applied for upon new matter 
8 changing the title, it is juſt it ſhould be brought, and let the party | 
Ns have the benefit of it at his peril, | It is therefore ſufficient, if a 
1 probable cauſe of relevancy. Firſt conſider it upon the legal title. 
* Suppoling there was fuch a title ſtanding out againſt Earl James 
5 when he made the ſettlement under which the plaintiffs claim, this 
* is certain, that upon this queſtion concerning the title, it has never 

yet been tried; for it was tried on a ſuppoſition that the legal 

2 eſtate was in Earl James. Neither of theſe deeds then appeared; 
is they are of different natures; and that in 1654 is upon the face 
ſe of it to the truſtees own uſe. I do not ſay this, as believing this 
5 was the intent of the parties: but ſpeak only now as to the frame of 
> the deed. As to what is inſiſted on either fide, conſider how the 
q deed in 1654 operates in a court of law. It is thirty-three years 
x between that and the ſettlement in 1687, that is no very great 
1 length of time to induce ſuch a preſumption. I agree that if it 


J 1 ſhould appear in a court of law that there never was ſuch a poſſeſ- 
1 ſion in the truſtees, and that Earl James did alone (which probably 
Was the caſe) continue in poſſeſſion, and did acts of ownerſhip 
throughout, that may be ſtrong evidence to induce the court to be- 
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lieve it, or that he had difſeiſed his truftees ; but 1 am not to ſay 
that bete. It is to be tried by a jury, who are to judge whether 
there is ground to make ſuch a preſumption: and it would be | 


a great way to ſay that all the circumſtances of the diſſeiſin. &c. 


ſhould be laid before a court of e equity. They are to be left to a 
iary ; Who take the Tiberty to judge one > Way Or the other, as theſe 
Sreumſtanc fe: cad : and there is no certain rule; for they often pr n pre- 
ſume one way or the other : and it would be making the court take 
upon itſelf the office of a jury. There is a very great length of time 
from the decd in 1654 to the recovery in 1714; will the court 
preſume a reconveyance to the uſes of that ſettlement ? If Earl Henry 
diſſciſed the truſtees, he would gain an eſtate in fee: for he cannot 
difleiſe to gain a particular eſtate. . This is not giving an opinion 


upon this; but to ſhew under what uncertainty I am preſſed to re- 


fuſe this bill, where it is impoſſible t to infer, what a court of law and 
a jury would infer. | 


This is ſuppoſing the 1950 eſtate in the ne in the deed in 
1654. Next as to the equitable eſtate. The plaintiffs inſiſt the 
recovery is void for want of a good tenant to the præcipe. The 
general rule is, that equity is to follow the ſame rule the law does, 
as to the limitation of legal eſtates, though not ſo as to enable 
a perſon owner of the particular eſtate to deſtroy the ſubſe- 


quent limitations by wrong. Nor do I know that the courts of 
Jaw have gone fo far as to preſume truſtees to preſerve contingent 


remainders were made tenants to the procipe in breach of their truſt. 
It is ſaid that, as in caſe of a legal eſtate, ſuch a recovery would 
not be good, becauſe no owner of the freehold joined; therefore if 


of an equitable eflate, it would not be good. No particular caſe 


has been cited where chat has been determined: and in a queſtion 
of this kind, even upon that, it is hard to refuſe a bill of review. 


But to conſider the reaſon upon which it is ſupported ; becauſe the 


court ſtrictly follows the rule of a recovery in legal eſtates, and 
conſiders the truſtees as ſufficient truſtees to ſupport the remainders: 


it is true in Hopkins v. Hopkins, I was of opinion, that where 


a perſon ſeiſed of the legal eſtate made a ſettlement to truſtees and 
their heirs, and all the ſubſequent limitations were declarations of 
the truſt, that the truflees ſo appointed by the ſame deed would be 
ſufficient to ſupport it. That came not before Lord Talbot; but 
it appeared in Pobam v. Bamfield, 1 Wins, to have been the opinion 


of Trevor C. J. in Penbay v. Hurrel. But this is different; for here 


it is not by the ſame deed : certainly, where there is a tenant for 
life in jointure, the court would not let the fon ſuffer a recovery, 
becauſe there would be a plain freehold ſtanding out, But the 


point is here, theſe truſtees in the ſettlement in 1687. on a ſuppoſi- 
tion Earl James had only a truſt eſtate, had no eſtate either in law 


or equity in them. At the making the ſettlement they were truſ- 
tees, 


IF 


in the Time of Lord Chancellor HARD WICKE. 


tees, ſuppoſing them truſtees at all, for Earl James and his heirs : 
even after making that ſettlement, and declaring the truſt, theſe 
truſtees interpoſed between the eſtate for 99 years to Earl Henry 
and the remainder to his ſon, could take nothing either in law or 
equity: in law nothing, becauſe the g:antor in the deed had no 


legal eſtate in him: in equity nothing, becauſe not intended to 


take any equitable intereſt, but only to ſupport contingent re- 
mainders, It will deſerve to be conſidered, upon what truſt 
the new truſtees in the deed of 1654, were to be truſtees; and 


whether they can be truſtees to ſupport_ contingent. remainders, of 


which truſt they had no notice at all : or whether they will not be 
truſtees in ſuch a manner as that Earl Henry himſelf had the equi- 
table freehold in him at time of the recovery? This not an opi- 
nion: but it may be fo argued. Theſe therefore are new queſſ ions, 
for which there is no authority; and it is hard, when the petitioner 
comes within ſo ſhort a compaſs of time, to deny the having it 
conſidered in a regular legal way. It is clearly a new cale, of a 


title at law never yet tried; and a point of equity before the court 


never conſidered in this cauſe, and never in ſpecie in other cauſes. 


On the whole therefore I am of opinion, the petitioner ſhould 


be at liberty to bring a bill of review, to reverſe or alter the decree 
upon the new matter alledged, 


Potter verſus Potter. Rolls, May 7, 1750. Caſe 187 


| HE plaintiffs were Thomas Potter, ſecond ſon and deviſee in Pot. 


the will of the late Archbiſhop of Canterbury, and the other 25 Jure 
younger children and grandchildren of the teſtator ; the defendants 3 v.Cib- 


were John Potter, eldeſt ſon and heir, the executors, ſome annuitants /e. 


under the will, and Jſaac Hughes, with whom the teſtator had con- Lands con- 
trated for by 


traced for the purchaſe of a large real eſtate ; on the circumſtances teſtator con- 


attending which treaty carried on in the teſtator's life, and on his ſidered as his 
in equity, and 
Paſs by gene- 
; 5 - .ral words of 
The caſe on the pleadings and proofs was this. his al or 
EL | | Mo otheraviſe, &c. 


will and codicils, the queſtions aroſe. 


5 5 | : after namin 
Ihe teſtator, ſeiſed in fee of ſome manors and Lordſhips, and particulac N 


poſſeſſed of a large perſonal eſtate, 12 Auguſt 1745 duly made his + 


laſt will in preſence of three witneſſes; deviſing, ſubject to an 
annuity, his three manors of A. B. and C. and all his meſſuages, 
lands, tenements and hereditaments, in the county of Bedford or 
elſewhere in any part of England to the uſe of Thomas Potter for 
life without impeachment of waſte, remainder to truſtees to preſerve 
contingent remainders, remainder to his firſt and every other ſon 
in tail-male ; remainder in fame manner to his eldeſt ſon Jobn Pot- 

Vor. I. „ ter, 
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fer, &c. remainder to the daughters of the teſtator and grand- 
daughters as tenants in common, not as jointenants, then ſome ſpe- 
Cifick and pecuniary legacies ; and all the reſt and reſidue in truſt, that 
ſo much of the perſonal eſtate as at the time of his deceaſe ſhould 
not be placed out in any publick fund, ſhould be inveſted in Sourh- 
Sea or other publick funds; and, as ſoon as a convenient purchaſe 
could be had, all the ſtock ſhould be diſpoſed of therein, and {ſettled 
in the ſame way. © 5 8 


By a codicil on the back of the will he afterward gave additional 
legacies and annuities charged and payable in the ſame manner as 
the annuity in the will, and ratifying and confirming the will, dated 
Toth April 1747, and atteſted by three witneſſes in theſe words, 
« This will with the ſeveral additions and alterations above was ſign- 
ed, ſealed, and republiſhed, by the teſtator as his laſt will and teſta- 
ment in preſence of us the ſubſcribing witneſſes. | 


He afterward made another codicil on a ſeparate paper; which 
though not dated, was agreed to be about four or five days before 
his death, in preſence of three witneſſes : reciting, that having in his 
will appointed ſeveral limitations and remainders of his eſtate, ſome 

of which were not agreeable to his preſent intent, he revokes ſo 
much as ſhall be found inconſiſtent with that codicil ; ratifying 
and confirming the other parts which ſhall not interfere therewith, 
the atteſtation of which paper is, Sigred, ſealed, publiſhed and 
declared by the teſtator as a codicil to the laſt will and teſtament. 


October 10, 1747 he died, leaving this will and codicils, ſince 
proved and admitted by the defendant, heir at law, to be all duly 
executed ſo as to paſs the real eſtate to the deviſees to thoſe uſes. 


The main {queſtion was, whether the contract for the lands, 
treated for in the teſtator's life to be purchaſed, had at any and 
what time ſo far proceeded as to veſt an equitable title in the teſta- 
tor, though no conveyance was executed of the legal eſtate; the 
circumſtances of which were theſe. ES 1 


In 1743, there was a treaty between Brown, as agent for 1/aac 
Hughes, and the plaintiff and Weſily, as agents for the teſtator, for 
that purchaſe. The plan and particulars of the eſtate were delivered 
to Weiftly : and June 7, 1744, the parties met, a price was fixed, and 
agreed by parol, that the purchaſe ſhould be completed the Chr iff 
mas following. In July 1744, the title deeds were delivered to Hefty 
to abſtract and deliver. to the teſtator's counſel; which was done 
April 1745. Further proceeding was interrupted by the claim of 
William Huxley to part of this eſtate. A bill was filed; and refer- 
red to the Maſter to inquire into this contract; who reported in 
| Ng „ February 
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February 1746, that it was a beneficial contract, and the next day 
Weſtly received directions from the teſtator to draw conveyances; 


which he did by preparing a leaſe and releaſe to make teſtator te- 
| nant of the freehold and inheritance for ſuffering a recovery to uſe 


of teſtator and his heirs, and a deed of bargain and fale, which was 
approved on behalf of teſtator. September 17, 1747, they were car- 


ried to teſtator, who returned them to be ingroffed : and they 
were actually ingroſſed in his life, but by his death were not exe- 


cuted as was intended, The other intermediate occurrences were, 


that the agreement for the price being in 1744, application was 
made not to fell any wood that winter, becauſe the eſtate was con- 


tracted for, and the purchaſe would be completed: that as to 
Huxley's claim, plaintiff offered to advance money to complete the 
agreement, and gave a note, that whereas Brown, vendor's agent, 
agreed to pay 1200/. to Huxley for conveyance of hs title, plain- 
tiff agreed to pay 100/. part thereof, if Brown ſhould aflign the 
faid title to ſuch perſon as plaintiff ſhould appoint ; that plaintiff 
went down frequently, and let the eſtate as he pleaſed, becauſe it 
was looked on as contracted for. | 

The bill was to have an account of the perſonal eſtate, and this 
contract carried into execution, and the reſidue of the perſonal eſtate 
ſo applied, and the eſtate contracted for conveyed to the ſeveral 
uſes in the will and codicils. | 


The defendant contended for the validity of the contract; but 


inſiſted, the lands would not paſs by the will; the teſtator having 
no title to them before the will, becauſe no writing between the 
parties; and there being no republication of the will, the general 
words thereof would not reach this eſtate to the diſheriſon of an 


heir at law; who is favoured in equity fo as not to be diſinherited 
by doubtful, but by expreſs words, and clear intent; not even by 
clear intent withoht expreſs words; which holds at law, but 
ſtronger in this court; and holds both as to the perſon to take, and 


the eſtate itſelf. It was ſtrange, the teſtator ſhould not make 
particular mention of this eſtate any where, or ſhew an intent to 
paſs it, if he intended it: but he could not intend by that general 
{weeping clauſe to paſs a greater eſtate than what he had before 


particularly enumerated. The ſtatute of wills ſpeaks only of ſuch 


_ eſtates as the teſtator had at that time: indeed an agreement, though 
not in writing, yet if admitted between vendor and vendee, will 
be out of the ſtatute of frauds: fo where there are other circum- 


ances, as the party's paying the money, the court will carry 
at into execution. But there is no authority, where there is a 
waver of the firſt agreement, and a new one gone into, that a court 
of equity has ſaid, the new (hall have relation to the original agree- 
ment in order to diſinherit an heir at law, which is this caſe ; for 

the 
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CASES Argued and Determined 


the time of giving the note was the @ra of the valid contract to 
bind the parties. Although where the thing agreed on is to be 
carried into execution by ſeveral ſubſequent acts, as the former, is 
the foundation of the whole, the court will ſay, there ſhall be a 
relation to make it good: this is not ſuch a ſubſequent act as is 
neceſfary to carry the former into execution. Then as to the co- 
dicil, which may indeed be ſuch republication of a will, that lands 


| purchaſed after date of the will, if the words of the will are gene- 


ral enough, will paſs thereby; but it muſt be a codicil ſhewing 
neceſſarily ſuch an intent: otherwiſe the annexing the codicil and 

- confirming the will, will not do. In 1 Rol. Ab. 618. and 2 Ver. 
722, Hutton v. Simpſon, are inſtances, where though teſtator plain- 

ly ſhewed an intent his will ſhould ſtand, by the act he did, yet 


it was not a republication. The laſt codicil cannot be a re- 


publication; becauſe not by way of indorſement or annexed to the 
will, or ſhewn that the will itſelf was at that time before the teſ- 
tator. It is determined in this court, that the very will itielf muſt be 
re- executed; and therefore this may be a good codicil, and yet no re- 
publication of the will. In Litton v. Lacy Pa/kland, as cited in 
Acberly v. Vernon, Comyns 383, (where it is much better reported 
than in 2 Ver. 621) a codicil in a ſeparate paper was not a republi- 
cation of the will. In Martin v. Savage, Mich. 14 G. 2, the teſ- 
tator declared, his will was in cuſtody of Savage, and that it was, 
and would be till his will: the point was, whether this declaration, 
which was ſubſequent to a ſettlement by fine, which had revoked 
the will by altering the eſtate, was a republication of the will ? 
Lord Hardwicke Lord Chancellor held, the parol evidence ſhould not 
be admitted, as it would elude the ſtatute of frauds ; and that though 
a codicil has been held a republication, yet never, except the will has 
been before the teſtator. 3 | ES 


Plaintiff inſiſted, that even at making the will, teſtator muſt be 
conſidered in equity as intitled to this eſtate, and that it paſſed by 
the general words : but if not, he was ſo before the codicils ; each 
of which was a republication, and to be taken as a concomitant, 
not a ſeparate act. The ſtatute of H. 8. means, that teſtator ſhould 
be ſeiſed, if poſſible, but not of an eſtate in equity, which is im- 
poſſible. He did not intend to die inteſtate ; and it was prudent 
to leave it under ſuch general words. The contract was complete; 
the ſubſequent matter, as the ingrofiing, &c. being not conſidered 
as part; and the contract itſelf is different from the execution. Re- 
publication of wills are favoured (fo faid in Yer.) that a man may 
not die inteſtate ; which is not favoured, Martin v. Savage was 
only this; a huſband had declared the uſes of a fine levied by him 
and his wife, the uſes of which revoked the will: he afterward de- 
clared the will ſhould Rand. | 
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in the Time of Lord Chancellor HaRDwiIckk. 


ſider, now gave his decree. 


The queſtion ariſes on the general words after enumeration of the 
particular eſtares, on which it ſeems to be admitted (and if not, I 
ſhoutd have no doubt) that they will carry any other eſtate, he 
could be intituled to in law or equity at the time of the deviſe ; for 
which, if it was neceflary to cite authorities, there is 2 Ver. 679, 
P. C. 320, Eg. Ab. 211; which leads to the main queſtion between 
the deviſees and heir at law as to the contract. The vendor ſubmits 


to the carrying it into execution ; and both parties contend for it 


but with different views. On the beſt conſideration I am of. o- 
pinion, that this eſtate, ſo contracted for in life of teſtator, muſt be 


conſidered in equity as his eſtate, and well deviſed to the uſes in 


the will and codicils. As to the argument for defendant from be- 
ing heir at law, Sc. it is plain, that teſtator intended to die teſtate 


as to every part of his eſtate real and perſonal, and continued in that 


mind, What was his reaſon for ſo dealing with his ſon and heir, 
this court has nothing to do with, Here is a clear intent and 
expreſs words; and it is not pretended, that teſtator had any 
other lands, to which theſe general words could be applied, 


having particulariſed thoſe eſtates of which he was ſeized, His 
not mentioning theſe lands may be accounted for: by the will 
he had diſpoſed of all he had ; what would be at his death, was 


uncertain ; and therefore he uſed general words, that if completed 
it might paſs by the will; and inſerted the clauſe to lay it out in 


land, if not done before, To confider the inſtruments ; though 
there is no occaſion to reſt this on the will itſelf, yet I ſtrongly in- 


cline to think, that even were the codicils out of the caſe, the will 
itſelf would paſs the eſtate. One circumſtance indeed is wanting, 
the reducing this agreement into writing according to the ſtatute of 
frauds; which if done in June 1744, no doubt but this eſtate muſt 


Sir John Strange, Maſter of the Rolls, having taken-time to con- 
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be conſidered as his in equity from that time. But though an Parol agree- 


agreement 1s not reduced into writing and figned by the party, ye 


t ment confeſ- 
it . | I K h . if | f. fl d . ; . d 0 ſed, or in 
it is well Known, that if confetted, or in part carried into exe- part executed, 


cution, it will be binding on the parties, and carried into further binding. 


execution as ſuch in equity; and here is the fulleſt admiſſion there- 
of, It muſt therefore be decreed according to the caſe in Eg. Ab, 
19, and the conſtant doctrine in this court: it will be the ſame, 
where vendor comes for ſpecifick performance, and the agreement 
admitted, No doubt, but on ſuch admiſſion it will be conſidered 
as an agreement from the time of tranſaction; fo that on a bill 
by either party, the court muſt have decreed execution, the eſtate 


as teſtator's from June 1744, and the money the vendor's. As to 


any partial execution before the will, it is ſo far carried into 


execution as to ſupply the want of writing on that head. Plaintiff 
was agent to his father, who approved of the agreement: it 


Vor. I. 5 U would 
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would be ſuch a carrying into execution on their parts, as would 
have intitled vendor to have gone on with the purchaſe : but if 
that was doubtful, it is admitted for defendant, that the time of 
giving the note, when Huxley agreed to join with vendor in making 
a title, was the effectual time, from whence it was his eſtate in 
equity: and if the firſt codicil is a republication, the new purchaſed 
eſtate will paſs thereby. But I cannot conſider the taking that 
note, Sc. as waving the firſt agreement, and coming into a ne- 
one; but rather a further ſtep to carrying the original into exe- 
cution, as removing an unforeſeen obſtacle, and with a view of 
proceeding with the contract, But could the defendant lay all the 
Where a co- previous ſteps to that tranſaction out of the caſe, yet if this codi- 
ee cil is a republication, he muſt admit, the eſtate will paſs: and I 
1 N of am of an opinion, this codicil amounts to a republication, It an- 
ſwers their own idea of republication ; being indorſed on the will, 
and atteſted as the ſtatute requires. The word republiſhed is uſed ; 
which puts it out of doubt; but if not, it would have amounted 
to a republication, as operating by additional charge on the real 
eſtate, and then concluding by ratifying and confirming the will. 
No preciſe In all caſes of republication no preciſe form of words is neceſ- 
—_ es wh ſary; but any, denoting the continuance of teſtator's mind, ſo far 
ry ebereto. as he makes no alteration it will do. 1 Roll. Ab. 617, Z. 1. Theſe 
words therefore or elſewhere, Fc. muſt be conſtrued to take in all 
lands, to which he had a title in law or equity, wherever in Eng-. 
land; and the heir at law does not diſpute, but that before 10 
April 1747, this was in equity teſtator's eſtate, The next in- 
ſtrument relied on for the plaintiff is the codicil made a few days 
before his death. The iteps taken before the firſt codicil, brought 
the tranſaction to the drawing the conveyances, &c. which were 
actually ingroſſed, and would have been executed but for his death. 
The defendant is forced to admit, that if that codicil could be a 
republication, - the new purchaſed lands paſs; and I am of opinion 
it amounts thereto notwithſtanding his objections. It is an expreſs 
declaration, that the reſt of his intent, not inconſiſtent therewith, 
ſhould continue and be confirmed : it might be miſchievous to con- 
Need not be ſtrue, that no republication could be but by the teſtator's taking the 
indorſed or will in his hands, and republiſhing that by indorſement on it, or 
done to annexing the codicil to the will itſelf, The law in favour of the 
power of deviſing, bas diſpenſed with many forms of expreſſion, 
which would be abſolutely neceſſary in other inſtruments; and 
will infer republication from an act done: as in 1 Roll. Ab. 617 : the 
erſon intending to republiſh may be at a diſtance from the will 
itſelf; or may not have 1t in his power by its being in another's 
cuſtody, and might know the ſubſtance, though he cannot repeat 
the particulars. When the codicil in Litton v. Lady Falkland, 
reported at Jarge in 3 C. Rep. and this are compared together, 
there is ground to hold one a republication, though the other 
| | not, 
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in the Time of Lord Chancellor Hazpwicks. 443 


not. The codicil there was only an addition of ſome pecuniary 
legacies, and therefore not intended to operate on or affect the 


lands: but here the whole purport of the laſt is to vary the limi- 


tations in ſome -particulars, ratifying the will in all the reſt: in 
2 Ver. 62 5, no notice is taken of that objection in Comyns, of the 
not annexing the codicil: and this is the ground of that determi- 
nation in 1 Roll. Ab. 618, In Acherly v. Vernon, Comyns 381, the 


codicil was not indorſed or annexed to the will, and there as here, 


Was an alteration and ratifying the will in all other reſpects. It 


was objected there, that it was on a ſeparate paper, &c. but Lord 
Macclesfield held, the teſtator's ſigning and publiſhing the codicil 


in preſence of three was a republication of the will, and both to- 


ether made but one inſtrument ; ſo that the after purchaſed lands 


pall-d by the general words, although made by diſtinct inſtruments: 


and that is the later caſe, and confirmed in the Houſe of Lords. In 


Litton v. Lady Falkland, though the codicil had been annexed to 


the will, yet I ſhould think it not a republication as to the lands. 
Hutton v. Simpſon, 2 Ver. 722 ſhews, that republication depends 
on the ſubject matter, not the annexing. This laſt codicil was 


therefore a republication, and paſſed the eſtate under the general 


words of the will, if it had not paſſed before, as I think it had; 
and all three inſtruments muſt be taken together, and make but 
one will, : 


Samſun ver/zus Bragington, Rolls May 15, 1750. Caſe 181. 


A Maſter of a ſhip having pledged the ſhip for the expences, &c. A thip pledg- 


laid out upon her abroad, the queſtion was, whether the part- d abroad by 
the maller for 


owners were thereby liable; the defendants inſiſting that, this being expences; Ee. 
a contract abroad, by the civil law, or, as received here among mer- well hy pothe- 


* | 3 . X cated, and the 
chants, the maſter has no right farther than to hypothecate the — 


ſhip not to make his owners liable. | liable, 


Againſt which it was ſaid, that a captain of a ſhip has a power to Ante. 
charge his owners perſonally, as if it was money borrowed by the 1 
owners, in the ſame manner as where a debt contracted by a ſer- ber, 15, 1748. 


vant will charge the maſter perſonally; which perſonal obligation is 


not gone by, or inconſiſtent with, the pledging the ſhip. Thomas v. 
Terry, Eq. Ab. 139, Speering v. Degrave, 2 Ver. 64.3. and this is on 


a contract, laid out for the purpoſes of the ſhip, and for benefit of 
the owners. | 8 


Sir John Strange Maſter of the Rolls, ſaid, that caſe in Ver. ſeem- 
ed to be a tranſaction at home: and it was common, that if ma- 
terials were furniſhed by tradeſmen, they might bring an action 


againſt either. All the civil law ſays, is only on the general power 
of the maſter to hypothecate the ſhip, and make uſe of it as a fund 


or 


— 


. . ener np itn thts en 4 — 


— —— 


— 
* 


a Eee 


. e oder we; ADE” v6 


3 


— ä—ö—— ——— —— — 1 27 
8 —— 
— n 
Ou ve * * 
— 


„ 


* 
— 
— 
—— 


— pay 
—— — 


— 
3 


Pa 
* OO» OD — — 2 


— — 
* i 

— 

—— —— — —  —  — — ꝙ 2 


= 2 
— 2 


— I 


S eee 


4 2 0 


NE a — IEEE 
————— 


i — = — 


. * 
. T FS PEEL go _ 
* * * rr * 
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or credit in a place, where no other could be had. But there is no 
caſe, where the maſter of a ſhip being abroad takes up money for 
nece ſſaries, whether that can perſonally charge the owners, or 
whether the whole lien 1s on the ſhip. This power of hypotheca- 
ting has nothing to do with, nor is it by virtue of the common law, 
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but from neceſſity and the law of nations. In general to ſay, the 
maſter cannot bind the owners by any act, is going too far, 


His Honour took time to conſider af i it ; and afterward (as I was 
informed) determined, that the (ip was well 1 8 and 
that the part-owners were liable. 


Caſe 189. Pen ver/us Lord Baltimore, May 15, 1750. 


Specifick per- THE bill was founded on articles, entered into between the 

formance de- plaintiffs and defendant 10 May 1732, which articles re- 
e e be cited ſeveral matters as introductory to the ſtipulation between the 

in England parties, and particularly letters patent granted 20 June, 2 C. 1. by 

83 ox which the diſtrict, property, and government, of Maryland under 

two provinces certain refiriftions i is granted to defendant's anceſtor his heirs and 

in Americe. aſſigns: farther reciting charters or letters patent in 1631, by which 
the province of Pennſylvania is granted to Mr, William Penn and his 

heirs; and ſtating a title to the plaintiffs derived from James Duke 

of Tork, to the three lower countics by two feoffments, both bear- 

ing date 24 Auguſt 1682. Tbe articles recite, that ſeveral contro- 

verſies hid been between the parties concerning the boundaries and 

limits of theſe two provinces and three lower counties, and make a 

particular proviſion for ſettling them by drawing part of a circle 

about the town of Neucaſtle, and a line to aſcertain the boun- 

daries between Maryland and the three lower counties, and a pro- 

viſion in what manner that circle and line ſhould run and be drawn ; 

and that commiſſioners ſhould do it in a certain limited time, the 

final time for which was on or before 25 Decemter 1733. There 

was beſide a proviſion in the articles, that if there ſhould be a want 

of a Quorum of commiſſioners meeting at any time, the party, by 

default of whoſe commiſſioners the articics could not be carried into 
execution, ſhould forfeit the penalty of 5000/. to the other party : 

and a proviſion for making conveyances of the ſeveral parts from one 

to the other in theſe boundaries, and for exJogment of the tenants 


and landholders. 


The bill was for a ſpecifick performance and execution of the 
articles: what elſe was in the cauſe, came by way of argument to 
ſupport, or objection to > RINGER, this relief prayed. S 


When the cauſe came on before, it was ordered to ſtand over 


that the Attorney General ſhould be made a party; who now left 
I | | 8 it 


the crown: fo that at moſt they have but an equitable right, in 


* 


in the Time of Lord Chancellor HARD wWICEE. 


it to the court to make a decree, ſo as not to prejudice the right of 
the crown, | | 


The firſt objection for defendant was, that this court has not ju- 


riſdiction nor ought to take cognizance of it; for that the juriſdiction 
is in the King and council. 


Second objection, that if there is not an abſolute defect of juriſ- 


dition in this court, yet being a proprietary government and feu- 


dary ſeigniory held of the crown, who has the ſovereign dominion, 
the parties have no power to vary or ſettle the boundaries by their 


own act; for ſuch agreement to ſettle boundaries and to convey in 
conſequence, amounts to an alienation, which theſe lords proprie- 


tors cannot do: but ſuppoſing they may alien entirely, they cannot 
alien a parcel, as that is diſmembering; for which there is a rule in 
the feudal books concerning Feuda indivijibilia, 


Thirdly, this agreement ought not to be carried into execution 
by this court; as it affects the eſtates, rights and privileges of the 
lanters, tenants and inhabitants within the diſtrict, and the tenure 


and law by which they live, without their conſent, 


Fourthly, ſuppofing all this anſwered, | yet this agreement is not 
proper to be eſtabliſhed from the general nature and circumſtances. 


| Firſt, as it is merely voluntary, and the court never decrees ſpeci- 


fically without a conſideration, Secondly, as the time for per- 
formance is lapſed. Thirdly, that theſe articles are in nature of 


| ſubmiſſion to arbitration, which cannot be ſupplied by interpoſition 


and act of this court. Fourthly, that defendant was impoſed on 
or ſurprized in making this agreement, Fifthly, that if there was 
no impoſition or fraud, defendant groſsly miſtook his original 


right; and under that miſtake and ignorance, the articles were 


founded and framed, Sixthly, the agreement in ſome material parts 
is ſo uncertain, that it cannot be decreed with certainty according 


to the inteat of the parties, ſor that no center is fixed; without 


Which it is impoſſible to make a circle; nor is it ſufficiently de- 
ſcribed, whether it ſhould be a circle with a radius of twelve miles 
or only a periphery of twelve miles, Seventhly, there is a covenant 


for mutual conveyances; whereas the plaintiffs have no eſtates in 
the lower counties, ſo as to make an effectual conveyance to de- 


fendant; and an agreement muſt be decreed entirely, or not at all, 
on the plaintiff's own ſhewing the legal eſtate and property is in 
which the crown is truſtee; and then this court cannot decree a 
conveyance, In Reeve v. Attorney General, 1741, lands were de- 


vited to a wife, and after her death to be ſold, and the money 
to be divided among the plaintiffs: the teſtator died without heirs ; 
Vor. I. 5 | ſo 
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446 CASES Argued and Determined 
ſo that the legal intereſt in the eſtate deſcended to the crown, but 
with a truſt to be ſold, On a bill to have the will eſtabliſhed, and 
to hold againſt the crown, or the lands fold, His Lordſhip difmifſed 
the bill; and ſaid, where the crown was wulſiee, the court has no 
juriſdiction to decree a conveyance; but they moſt go to a petition 
of right. Eighthly, this court cannot make an effectual decree in 
the caut. nor enforce the « execution of their. own judgment. 


LoRD CHANCELLOR. 


I directed this cauſe to ſtand over for judgment, not iſo much from 
any doubt of what was the juſtice of the caſe, as by reaſon of the na- 
ture of it, the great conſequence and importance, and the great la- 
bour and ability of the argument on both ſides; it being for the 
determination of the right and boundaries of two great provincial 
governments and three counties; of a nature worthy the judicature 
of a Roman ſenate rather than of a ſingle judge: and my .confolation 
is, that if I ſhould err in my judgment, there is a judicature equal 
in dignity to a Naur ſenate, that will correct it. 


It is unneceſſary to ſtate the Caſe on all ht b circumſtances 
of evidence; -which will fall in more naturally, and voy integer, 
under the particular points ariſing 1 in the cauſe. N 


Decrees in The relief prayed muſt be admitted to be the common and ordi- 
Hate prefer- nary equity diſpenſed by this court; the ſpecifick performance of 


able to dama- 
ges at law. agreements being one of the great heads of this conrt, and the 


moſt uſeful one, and better than damages at Jaw, fo fir as relates 
to the thing in /pecze; and more uſctul in a caſe of this nature 
than in moſt others; becauſe no damages in an action of covenant 
.could be at all adequate to what is intended by the parties, and to 
the utility to ariſe from this agreement, vg. the ſettling and fixing 
theſe boundaries in peace, to prevent the diforder and - miſchief, 
which in remote countries, diſtant from the teat of government, 
are moſt likely to happen, and moſt miſchievc'1s, Therefore the 
remedy prayed by a ſpecifick performance is more neceſſary here 
than in other caſes; provided it is proper in other reſpects: and the 
relief ſought muſt prevail, unleſs ſufficient objections are ſhewn by 
deſendant; ; who has made many and various for that purpoſe. 


Juriſdiction of Firſt, the point of Juriſdiftion ought ; in order to be conſidered:: 


ee $9944 1] though it comes late, I am not unwilling to conſider it, To be 


ſubmitted to 
by anſwering, {ure a plea to the ju: riſdigion mult be offered in the firſt inſtance, 
yet if a want and put in primo die; and anſwering ſubmits to the juriflictionz 


of it a 
ere much more when there is a proceeding to hearing on the merits, 


at hearing, 0 


decree. which would bz coneluſive at common law.: yet a court of 


equity, 
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equity, which can exerciſe a more liberal diſcretion than common 
Jaw courts, if a plain defect of jurifdiction appears at the hearing; 
will no more make a decree, than where a plain want of equity 
appears. | = rig 
kind relating to boundaries between Provinces, the dominion, and ee mn 
proprietary government, is in the King and council: and it is proprietary 
rightly compared to the caſes of the ancient Cem notes and Loraſhips governments 
 Merchers in Wales; in which if a diſpute is between private par- 3 en. 
ties, it muſt be tried in the Cammotes or Lordſbips; but in thoſe gut by che 
diſputes, where neither had juriſdiction over the other, it muſt be contract of 
tried by the King and council; and the King is to judge, though Pronght 3 
he might be a party; this queſtion often arifing between the in this juriſ- 
. crown and one Lord-Proprietor of a province in America: fo in diction. 
the caſe of the Marches it muſt be determined in the King's courts, Marches ia 
ho is never conſidered as partial in theſe caſes; it being the judg- Fa. 
ment of his judges in B. R. and Chancery. 80 where before the 
King and council, the King is to judge, and is no more to be 
preſumed partial in one caſe than in the other. This court therefore 
has no original juriſdiction on the direct queſtion of the original 
right cf the boundaries; and this bill does not ſtand in need of that. 
It is founded on articles executed in England under ſeal for mu- 
tual conſideration; which gives juriſdiction to the King's courts 
both of law and equity, whatever be the ſubje& matter. An ac- 
tion of covenant could be brought in B. R. or C. B. if either ſide 
committed a breach: ſo might there be for the 5000/7. penalty with- 
out going to the council. There are ſeveral caſes, wherein collate- 
rally, and by reaſon of the contract of the parties, matters out of 
the juriſdiction of the court originally will be brought within it. 
Suppoſe an order by the King and council in a cauſe, wherein the 
King and council had original juriſdiction; and the parties enter 
into an agreement under hand and ſeal for performance thereof: 
A bill muſt be in this court for a ſpecifick performance; and pet- 
haps it will appear, this is almoſt literally that caſe. The reaſon is, 
becauſe none but a court of equity can decree that. The King 
in council is the proper judge of the original right; and if the 
agreement was fairly entered into and figned, the King in council 
might look on that, and allow it as evidence of the original right: 
but if that agreement is diſputed, it is impoſſible for the King in X. in council 
council to decree it as an agreement, That court cannot decree in cannot decree 
5 . . 3 : an agreement 
Ferſenam in England unleſs in certain criminal matters; being re- not ding ;» 
ſtrained therefrom by ſtat. 16 Car. and therefore the Lords of perſenam, as 
the council have remitted this matter very properly to be determined tis court can. 
in another place on the foot of the contract. The conſcience of the 
party was bound by this agreement; and being within the jutiſdic- 
tion of this court, Which acts in perſonam, the court may properly 
dlecree it as an agreement, if a foundation for it. To go a ſtep 
-farther: as this court collaterally and in conſequence of the agree- 
ment judges concerning matters not originally in its juriſdiction, it 
| : | would 


* 


It is certain, that the original juriſdiction in caſes of this Original juriſ- 
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CASES Argued and Determined | 


would decree a performance of articles of agreement to perform a 
ſentence in the Eccleſiaſtical court, juſt as a. court of law would 
maintain an action for Gamayges 4 in breach of covenant, | 


Proprietors of As t to the hv objection: if it was ſo, it nk be very 1 un- 
N fortunate; for ſuits and controverſies might be for that reaſon end- 
ſettle bounds leſs; and this has ſubſiſted above ſeventy years. This objection is 
between inſiſted on at the bar, and not by the anſwer. The ſubordinate 
452208 B proprietors may agree, how they will hold their rights between 
themſelves: and if a proper ſuit is before the King in council on 
the original right of theſe boundaries, the proprietors might pro- 
ceed therein without making any other parties except themſelves, 
Asinthe Jn this reſpect allo it is properly compared to the caſe of Loraſhips 
—_— * Marchers and to counties Palatine, When the Marches ew 
tix, there might be a ſuit in B. R. concerning their boundaries; and the 
Lord of each March in queſtion need be the only party. If a 
matter of equity aroſe, either of the Lordſhips Marches might have 
ſued in equity to ſettle, becauſe this is the King's court of general 
Juriſdiction as to matters of equity; and an agreement between the 
parties relative to theſe boundaries, if proper in other reſpeQs to carry 
it into a ſpecifick performance, is a matter of equity. The court 
might indeed by reaſon of their tenure require the Attorney General 
to be made a party, to know, if be had any thing to object; 
but then might hold plea of the cauſe. Suppoſe, both counties 
Palatine were in ſubject's hands (as both have been formerly), 
and ſubſiſted ſo; and a queſtion had ariſen concerning the 
boundaries of theſe two counties Palatine; and the reſpective 
Eails Palatine had entered into articles concerning theſe boun- 
daries: this court wouid have held plea of ſuch articles as well as 
concerning the boundaries of manors, ſeignioties, and honours; for 
Which is not theſe are honours, only a franchiſe of a higher nature, To ſay that 
an alienation. ſuch a ſettlement of boundaries amounts to an alienation, is not the 
true idea of it; for if fairly made, without colluſion, (which cannot 
be preſumed) the boundaries ſo ſetiled are to be preſumed to be the 
true and ancient limits. But ſuppoſe it ſavours in ſome degree of 
an alienation, why ought it not to be? There is no occaſion 
to determine that nor —_ I; but it is a new. notion, that the 
Lords proprietors of theſe provinces may not alien to natural born 
They may a- ſubjects. This is no opinion: but the grants themſelves are framed 
ry ſub fo as to be moſt open to alienation; being grants to them and their 
heirs to be held in common ſocage; not in capite of the crown, but 
If part aliened as HVindſ/or Caſtle is. What rule of law is there, that lands or a 
the renure ang franchils granted to be held in common ſbcage, not in capite, but 


ſervices would 
remain on the 45 Of a particular honour or manor, cannot be aliened without li- 


whole, and cence? All the objections concerning #night's ſervice or capite 


N low lands are out of the caſe, and the act 7 and 8 Will. z. Cap. 22. 
Seck. 16, ſuppoles, the proprietors _—_ alien to a natural born ſub- 
a ject, 


in the Time of Lord Chancellor Harpwicks, 449 


je@. The firſt words of the clauſe there are, that they and their 
aſſigns may be reſtrained from alienating without Iicence, which 
ſuppoſes that it was aſſigned; and this appears in the caſe of Carolina. 
As to the not alienating a parcel, the rule cited out of the Feudiſis is 
not applicable; thoſe books treating of different tenures: but I 2d- 
mit, neither of theſe propiietors could diſmember their provinces, 
ſo as to alter the nature of the thing granted, and thereby bind the 
crown, of whom they held; for the tenure and ſervices would ftill . 


remain on the whole, and the crown might demand the whole ſer- 
IO vices from either. It is therefore ſomething like the caſe of the 8 
ves. office of high conſtable of England, held by tenure of grand /er- Like office of 
Dips jeaniy; which was very extraordinaiy, to hold the manors by tenure high coa- 
ted, of ſuch an office. In Kel, 170, and Dy. 285, the judges reported 288880 
the their opinion to K. H. 8, that the tenure * not extinct by the, ing. 106. 
If a diviſion, but that the King had a right to inſiſt on the performance 149. 165. 
ave of that office from the Duke of Buckingham by reaſon of his moi- 
eral ety: but this exacting the performance of the ſervice from either 
the ſubject 1 is at the king's pleaſure to do or not. This is an inſtance 
Ty that in honours and tenures of this kind, the king cannot be pre- 
urt judiced by any alienation, diviſion or ſeverance between the parties; 
ral and if material ſervices are reſerved on the grant (though here it is 
ct; by fealty only in lieu of all) the entire ſervices might be exacted 
ties from either, not being apportionable. But the ſettling limits is not 
Y). a diſmembering ; ; and if a licence to do this was neceſſary from the 
the | crown in-law and policy, it ſufficiently appears, there was ſuch ; for 
ive it appears by orders of council made in 1685 and 1709, the crown 
In- has not only recommended, but ordered, this diviſion to be made 
| as ſo far as reſpects the three lower counties; as to which there is no 
for diſmembering; for the dividing line is thereby exactly the ſame: 
hat indeed the circle is not within theſe orders: but as to that no dif- 
the Leun can ariſe. | 
10t | 
he As to the third objection : : the tenure of the planters, &c. remain Tenure of the 
of juſt the ſame as before, and is preſerved by this agreement. The Fon Fre 
ON proprietors could not prejudice them by there agreement; but if the agree- 
he they could, care is taken by the agreement to preſerve them. The ment; 
rn King of Eagland is ſtill their {overeign and ſupteme Lord; both e 
ed charters: require, the law of the reſpective piovinces ſhould be con- | 
err formable to the law of England, as near as could be. Conſider, to 
ut what this objection goes; in lower inſtances, in the caſe of manors 
2 and honours in England, which have different cuſtoms and by-laws 
ut frequently: yet though different, the boundaries of theſe manors 
i- = may be ſettled i in ſuits between the lords of theſe manors without 
e making the tenants parties; or may be ſettled by agreement, which 
8 this court will decree without making the tenant parties: though in 
b- caſe of fraud, colluſion or prejudice to the tenants, they will not 
. 1 be bound: but notwithſtanding it is binding on the parties, and to 


be eſtabliſhed as to them, Suppoſe, two bordering manorg had 


been granted out in tail in recompence of ſervices, the reverſion in 
Vol. 5 * fee 
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fee to the cpown: in a ſuit between the lords concerning the boun- 


daries it is not neceſſary to make the king or tenants parties to this 
ſuit. Iadeed the crown would not be bound by that agreement or 
decree ; but it is ſtill binding between the parties. But in this caſe 
the ſame final anſwer occurs, that does under the other objection; 


viz. that if there is no fraud or colluſion, it muſt be preſumed to 
be the true limits being made between parties in an adverſary inte- 


reſt; each concerned to preſerve his own limits and no pecu- 


niary or other compenſation pretended, And (abſtracted from 
the general queſtion of want of juriſdiction) ſuppoſe, either par- 


ty inſiſted, there was ſuch a breach of the Proviſo here, as 


incurred the penalty, and brought Debt in B. R. for that penalty, 


and the defendant there brought a bill here to be relieved (which pro- 


bably would have been done: ) the court muſt have relieved againſt 


the penalty on performance of the articles; judging on the terms of 
the relief, and diſpenſing with the point of time, the court could not 


have avolled it. Then how does this caſe differ ? For it will not 
be pretended, the King i in council would haye had plea i in that caſe: 

it muſt have come into the King's courts of equity, which muſt 
have Judged of the manner of performing that agreement, 


The next head of objection i is taken from the e nature and 


circumſtances of the agreement. 


Agreements Firſt it is true, the court never decrees ſpecifically without a con- 
1 ſideration; but this is not without conſideration; for though no- 
ſideration. thing ee is given on the face of the 2 as a conſidera- 


tion, the ſettling boundaries, and peace and quiet, is a mutual con- 


Settlingbounds ſideration on each fide ; and in all caſes make a conſideration to ſup- 


—_ port a ſuit in this court for performance of the agreement for ſettling : 


the boundaries. 


| Lapſe of ume The objection of the time for performance being lapſed may be 


= anſwered ; for it is the buſineſs of this court to relieve againſt lapſe of 


nonperformance has not ariſen by default of the party ſeeking to 
have a ſpecifick performance ; as it plainly does not here. 


This agree-« Next, theſe articles are not like ſubmiſſion to arbitration. In 
went not like thoſe caſes generally the time is conditional, ſo as determination be 


. by ſuch a day; here the line and circle are agreed on by diſ- 
tinct, independent, covenants, and that they ſhall form the boun- 
daries of theſe tracks of land: this therefore is a particular, certain, 


ſpecifick contract of the parties, that theſe ſhall be the boundaries 3 


nothing leſt to the judgment of the commiſſioners, ho are merely 


miniſterial to run the line, &c. according to the agreement, and ſet 


the marks, Therefore it is not like an award, but is an nent. 
which this court will ſee purſued, 


7 | PR 


time in performance of an agreement; and eſpecially where the 


| famed: and in caſes of this kind after an agreement, and plain 


& 
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As to any impoſition or ſurpriſe, the evidence is clearly contrary No fraud or 
thereto. It would be unneceſſary to enter into the particulars of Pn: 
that evidence; but it appears, the agreement was originally pro- 
poſed by defendant himſelf : he himſelf produced the map or plan 
afterward annexed to the articles: he himſelf reduced the heads 
of it into writing, and was very well aſſiſted in making it: and 
farther, that there was a great length of time taken for conſideration 
and reducing it to form. But there is ſomething greatly ſupporting 
this evidence, viz. the defect of evidence on the part of the de- 
fendant, which amounts to ſtronger negative evidence, than if it 


was by witneſſes; for it was in his own power to have ſhewn it, 


if otherwiſe. Then am I to preſume, he was impoſed on, in a 
plan too ſent to himſelf by his own agents: as to the plan itſelf, 
it was in his own power; with regard to the original of theſe mi- 
nates of the agreement wrote by himſelf, though ordered by the 
court to be produced, they are not produced ; which negative evi- 


| dence ſupports the evidence of the fairneſs of carrying on this agree- 


ment on the part of the plaintiffs. 


I admit, that, though no impoſition or fraud, yet a plain miſtake Nor miſtake. 
contrary to the intent would be a ground not to decree ſpecific per- 


formance. But conſider the evidence thereof: the defendant and 
his anceſtors were converſant in this diſpute about 50 years, before 


this agreement was entered into, and had all opportunites ; there- 
fore no ignorance, want of information of miſtake, are to be pre- Not neceſſary 

to reſort to the 
: 5 : | OY original rights. 
miſtake contrary to intent of parties not ſhewn, it is not ne- * 


ceſſary for the court to reſort to the original right of the parties: 
it is ſufficient, if doubtful. To conſider the points in diſpute, and 


firſt upon the defendant's charter; in which it is inſiſted, the whole 

40th degree of North latitude is included; and if ſo, that it is Former com- 
not to be limited by any recital in the preamble. There is great Pann - | 
foundation to ſay, the computations of latitude at the time of the from the — 


grant, vary much from what they are at preſent; and that they ſent. 


were ſet much lower anciently, than what they are now; as ap- 


_ pears by Mr, Siti's book, which is of reputation: but I do not 

rely on that; for the fact is certainly ſo. But whatever that was, 
does it take it in by the deſcription? It comes to the queſtion, 
whether the zue ad is incluſive or excluſive; therefore however 
_ deſcribed, the ſame queſtion remains, But there is another argu- 


ment uſed by the plaintiffs to reſtrain the defendant's charter from 
taking in the whole 4oth degree, v:z. the recital of it, for the plain- | 


tiffs ſay, the information, given to the crown by Lord Baltimore, The King de- 
was, that this part was land uncultivated and poſſeſſed, by barba- beived in his 


rians: whereas it was not ſo, but poſiefled by Dutch and Swedes ; **"" 


and tberefore the King was deceived in his grant. There is con- 
fiderable evidence, that Dutch and Swedes were ſettled on the Eaſt 


part 
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part of that country; but this is ſaid to be no deceit on the crown; - 


for though ſome ſtragglers were ſettled there; yet if not recogniſed 
by the crown, that is not a ſettlement, I am of a different opi- 
nion; for in theſe countries it bas been always taken, that that 
European country, which has firſt ſet up marks of poſſeſſion, has 
gained the right, though not formed into a regular colony; and 


that 1s very reaſonable on the arguments on which they proceeded. 


Then will not that affect the grant? If the fact was ſo, that would 


be as great deceit on the crown in notion of law, as any other mat- 
ter ariſing from the information of the party; becauſe fuch grants 


tend to involve this crown in wars and diſputes with other nations: 
nor can there be a greater deceit than a miſrepreſentation tending 
to ſuch a conſequence; which would be a ground to repeal the let- 
ters patent by ſcire facias. Next conſider the diſpute on Penm's 
charter, which grants to bim all that track of land in America from 


| twelves miles diſtance from Newcaſtle, to the 43d degree of North 


ot ũ 4 — — 
F . 


As to uncer- 
tainty of the 
agreement, 
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latitude, &c, under which the plaintiffs do not pretend a title to 


the three lower counties, which relate to the two feoffments in 1682, 

Upon that charter it is clear by the proof, that the true ſituation 
of Cape Henloten is as it is marked in the plan, and not where Cape 
Cornelius is, as the defendant inſiſts; which would leave out great 
part of what was intended to be included in the grant; and there 
is ſtrong evidence of ſeiſin and poſſeſſion by Penn of that ſpot of 
Cape Henlopen, and all acts of ownerſhip, But the reſult of all the 
evidence, taking it in the moſt favourable light for the defendant, 

amounts to make the boundaries of theſe countries and rights of the 


parties doubtful. Senex who was a good geographer ſays, that the 
degrees of latitude cannot be computed with the exactneſs of two 


or three miles: and another geographer Jays, that with the beſt in- 
ſtruments it is impoſſible to fix the degrees of latitude without 
the uncertainty of ſeventeen miles; which is near the whole ex- 
tent between the two capes. It is therefore doubtful ; and the moſt 
proper caſe for an agreement, which being entered inte, the parties 
could not reſort back to the original rights between them; for if ſo, 
no agreements can ſtand : whereas an agreement, entered into fairly 
and without ſurpriſe, ought to be encouiaged by a court of Juſtice, 


The objection of uncertainty ariſes. Principal on the queſtion 
concerning the circle of twelve miles to be drawn about Newcaſtle, 
it was infiſted on in the anſwer, and greatly relied on in America ; 
but is the cleareſt part of the cauſe. As to the center, it is ſaid, 
that Newcaſtle is a long town, and therefore it not being fixed by 
the articles, it is impoſſible that the court can decree it; but there is 


no difficulty in it: the center of a circle muſt be a mathematica] point 


(other wiſe it is indefinite) and no town can be ſo, I take all theſe fort 
of expreſſions and ſuch agreements to imply a negative; to be a 
circle at ſuch a diſtance from Newcaſile, and in no part to be far- 
ther. Then it muſt be no farther diſtant from any part of New- 
cafile, Ihus to fix a center, the middle of Nercaſtle, as near as 
| | can 
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can be computed muſt be found; and a circle deſcribed round that 
town ; which is the faireſt way; for other wiſe, it might be ſour- 
teen miles in ſome parts of it, if it is a long town. Then what 
muſt be extent of the circle? It is given up at the bar, though 
not in the anſwer. It cannot be twelve miles diſtant from New- 
cal le unleſs it has a ſemidiameter of twelve miles: but there is one 
argument deciſive without entering into nice mathematical queſ- 
tions: the line to be the dividing line, and to be drawn North from 
Henlopin, was either to be a tangent or inter ſecting from that circle, 
and if the Radius was to be of two miles only it would neither 
touch or interſect it, but go wide. There is no difference as to 
the place or running of the line from South 1 North, though there is 
as to the cape, from which it is to comuence. 


As to the ſeventh head of this objection, it is truly ſaid, that a- The tie to 


greements muſt be decreed entire, or not at all. As to the plain- convey. 


8 | A ts 
riffs eſtate and poſſeſſion, this muſt concern only the three lower , Sdecreed en. 


counties, which plainly paſſed by the feoffment. I will lay aſidetirey. 
the queſtion of Eſloppel; which is a nice confideration ; for the Efloppel. 


Dake of Nr, being then in nature of a common perſon, was in 


a condition to be eſtopped by a proper inſtrument. In 1683 the 
Duke of York takes a new grant from the crown; and, having 
granted before, was bound to make further aſſurance ; for the im- 
provements made by Penn were a foundation to ſupport a bill in 
equity tor forther allurance, The Duke of 7rk therefore while a The King a 
ſubject was to be confidered as a truſtee ; why not afterward as a royal trultee. 


royal truſtee ? I will not decree that in this court: nor is it neceſ- 


| fary : but it is a notion eſtabſiſhed in courts of revenue ty modern 


deciſions, that the King may be a royal truſtee ; and if the perſon, 
from whom the King takes by deſcent, was a truſtee, there may 


be grounds in equity to ſupport that; and if King 7. 2. aſter co- 
ming to the crown was a royal truſtee, his ſucceſſors take the legal 


eſtate under the ſame equity; and it is ſufficient for plaintiffs if they 


have an equitable eſtate. Then conſider this in point of poſiciſion 


of the Penns; the proof of which is very clear : they have been 
permitted to appoint governors of theſe lower counties; which have 
been approved by the crown according to the ſtatute of King Vil- 
liam. Indeed all the acts of poſſcſſion are with a ſaluo jure to the 
crown ; but the evidence for defendants amounts to this: not of a 
real poſſeſſion or erjoyment, but of attempts to take poſſeſſion 


ſometimes by force, ſometimes by inciting people to come there; 


otherwiſe why ſhould Lord Baltimore grant here, for half what he 


granted in other places? which ſhews plainly it was an invitation 


to get ſettlers there under their title. Now I am of opinion, that Poſſelion lob 


full and actual poſſeſſion is ſufficient title to maintain a ſuit for ſet- fcient in a 


tling boundaries: a ſtrict title is never entered into in caſes of this ſuit to ſet- 


kind; neither ought it. But what ends this point of want of title 


tle bounds. 


to convey is, that no part of the lower counties is left to be con- 
Vo. I. FF veyed 
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deyed. by plaintiff to defendant ; ſo that nothing being to paſs by 
plaintiffs it is not material whether they have title to convey or not. 

But now in caſes of this kind, of two great territories held of the 
crown, I will ſay once for all, that long poſſeſſion and enjoyment, 

peopling and cultivating countries, is one of the beſt evidence of 
title to lands, or diſtri of lands in America, that can be; and fo 
have I thought in all caſes ſince I have ſerved the crown; ; for the 
great beneficial advantages, ariſing to the crown foom ſettling, &c. 
is, that the.navigation and the commerce of this country is there- 
by improved. Thoſe perſons therefore, who make theſe ſettle- 
ments, ought to be protected in the poſſeſſion, as far as law and 
equity can: and both theſe proprietors appear to have great merit 
with regard to the crown and the publick; for theſe two provinces 
have been improved in private families to a great degree to the 
advantage of their mother country : this regards the three lower 
countries ; the ſtrength of which is vaſtly on the fide of the 


plaintiffs. 


Agreement As to the court's not inforcing the execution of their moet; 
if they could not at all, I agree, it would be in vain to make a decree; 


decreed, 


though it and that the court cannot inforce their own decree in rem, in the 
could not be 
preſent caſe : but that is not an objeQion againſt making a decree 


inforced iꝝ 
rem. in the cauſe ; for the ſtrict primary decree in this court as a court 


The 5 primary of equity is in perſonam, long before it was ſettled, whether this 
decree in e- court could iſſue to put into poſſeſſion in a ſuit of lands in England; 
guity iz per. which was firſt begun and ſettled in the time of James I. but ever 


8 ſince done by injunction or writ of Sſiſtant to the ſheriff: but the 


court cannot to this day as to lands in Jreland or the plantations. In 
Lord King's time in the caſe of Richardſon v. Hamilton, Attorney 
General of Penſylvania, which was a ſuit of land and a houſe in 
the town of Philadelphia, the court made a decree, though it could 

not be inforced in rem. In the caſe of Lord Anglef of land lying 

in Treland, 1 decreed for diſtinguiſhing and ſettling the parts of the 
eſtate, though impoſſible to inforce that decree in rem, but the 
party being in England, I could inforce it by proceſs of contempt 
in perfonam and ſequeſtration, which is the proper juriſdiction of 
this court. And indeed in the preſent caſe, if the parties want 
more to be done, they mult reſort to another juriſdiction ; and it 
looks by the order in 1735, as if that was in view; liberty being 
thereby given to Felort to that Won 2 


Salvo Jure to This opens a way to that part of the caſe relating to the crown. 

the crown. The Attorney General acts a very im partial part; and I ſhall expreſs 
in the fulleſt words, that this decree is entirely without prejudice 
to any prerogative, right, or intereſt in the crown. I will go far- 
ther; that, as I do not know how far that intereſt of the crown 


may be, I will reſerye liberty * either party to apply to cor, 
cour 
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court, if by any act or right of the crown, execution of this ſhall 

be obſtructed; for the court is at liberty to ſuſpend its decree, if Liberty's 
a difficulty to perform it is ſhewn: and I will reſerve further di- ſuſpend the 
rections as between the parties as to that matter ſo de novo ariſing, decree. 
Judgments have been at law with a ſalvo jure of the crown; as in 

Raſtal and Coke's entries in the title of intriſion and quo Warrants; 

which particularly in the caſes of lands relating to intruſion, is very 
analogous to the preſent. | 
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I am of opinion therefore to decree a ſpecifick performance of 
this agreement without prejudice to any right, &c. of the crown. 


Eo 8 


AS 


Next as to the point of coſts: for which muſt be confidered, 0,1... 
«what paſſed in America and in England. As to what paſſed ante- defendant. 
cedent to granting the commiſſion, it is very fair on both ſides ; 
all the objection, ariſing from that, is the defence againſt the perform- 
ance ; and that there are no grounds for the defence from fraud, im- 

poſition or miſtake, which are made the heads for it. But in Ame- 
rica the defendant's commiſſioners behaved with great chicane in the 
point they infiſted on, as the want of a center of a circle, and the 
extent of that circle, viz. whether a diameter of two or of twelve 
miles : the endeavouring to take advantage of one of plaintiffs 
commiſſioners. coming too late, to make the plaintiffs incur the 
penalty. It is plain, from the articles, both ſides ſhould be 
anſwerable for default of their commiſſioners: the penalty 
ſhews the intent; though I own, this is not that caſe ; but I do 
not go en that. The defendant has been miſled by his com- 
miſſioners and agents in America, to make their objections his de- 
fence; which brings it nearer to himſelf; and though he would 
not at all have thought of it as from himſelf (ſo that I impute no- 
thing in the leaſt diſhonourable to him), yet I muſt take it as his 
oon act; and then ſhould not do complete juſtice, if J did not 
2 give plaintiffs the coſts of this ſuit to this time, to be taxed, reſer- 
ving ſubſequent coſts. : 


4 His Lordſhip, having directed that the plaintiffs and defendant 

'F  Nhould quietly hold according to the articles, altered that, for it 
1 would be improper to have a decree in this court for quiet enjoy- 

ment of lands in America; which would occaſion continual appli- 

_ cations to this court for contempts, &c. and that it ought to be the 
proper juriſdiction. 


Mr. Solicitor General in his argument cited the Mafſachuſſet Bay 
7 company, againſt the King, in 1746, in the council, as to ſettling 
2] boundaries ; where on petition by the plaintiffs to rehear, the com- 
mittee reported, that there was no inſtance of rehearing on an ap- 
peal ; which would be miſchievous, unleſs on ſome very particular 

| circum- 
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circumſtances, as new diſcovery or fraud Tacenled x ;- and therefore 


the petition was ee. | ENS” 
Caſe 190. Weſt WO Skip, May 16, 17 50. i 
Ante, HIS now came on upon the point reſerved till after the deter- 
May 1740. mination of Ryal v. Roreles: Ante 27 January 1749-50, and 


the queſtion was, whether there was any viltiaQion between this and 
that caſe either on the foot of the Elegit, taken out by the ſiſters of 
Ralph Haræocod on a judgment confeſſed by him, againſt his leaſe of 
he brewhouſe, Ec. (which the fiſters inſiſted, the commiſſioners 
of the bankrupt were not intitled to ſeiſe and ſell under the act of 
parliament,) or on the foot of the officers of exciſe, whom the liſters 
had paid off, and infiited, that having paid a debt to the crown, 
the e ond of. the crown ſhould avail them. 


LoRD CHANCELLOR. 


The ſtatutes oe bankruptcy Fr certainly not extend to the right 
effects firſt ap- of the crown; but as to the partnerſhip-debts ſubſequent to 2 
Pun coſy aſſignment, the ſiſters are conſidered as partners; and the partner- 
a ſbip- effects muſt be applied to pay the par tnerſhip- de bts, before any 

other partner can claim any thing out of it either for his ſhare or- 
debt, Suppoſe, a ſubſequent judyment-crediter had taken theſe. 
effects in execution: it has been determined over and over at Guild 


Judgment cre- þg//, that one cannot come againſt theſe goods, which he had left 


© 


dior | 
el in the bankrupt's hands, and ſay, he is a prior judgment-creditor. 
bavkrop:t's Then a queſtion will be, whether any thing will be coming after 


hands, cannct 
come againſt pay ment of the par tnerſhip- debts ! 


another, who | 
has taken exe- Put firſt Jet the Maſter inquire, whether, at the time of the judg- | 


nm _ ment confeſſed by Ralph Harneced to his filters, any ſum was due 
| to them, or either of them? what was the confideration of the 
judgment: and if the matter (hall find any debt due, then take an 

account t! hereof. | | | | 


| Caſe . Baker verſus Pa aine, Nlay 21, 1750. 


Aigle or J ; HE plaintiff captain of an India Ship, by 1 of agreement i 


preement rec- bargained and fold to defendant, all his China ware and 


tified by the "merchandiſe, which he brought home in his laſt voyage; covenant- 
M2: :NULES. 


ing that he was the real *proprietor, and had a right to ſell, and 
ſhould allow, deduct or pay to defendant, all the cuſtoms, dutics, 
allowances and charges, that ſhould be taken out of the faid 
bargained premiſſes. Thoſe allowances amounted in the whole to 
forty- fix and a half per cent, paid to the company on the captain's 
I Private 
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private trade in reſpect of warehouſe room, Gc. or of the duties to 
the crown. Two ſhips having been taken on return home, the 


goods happened to ſell for a much higher price than they had agreed 


on. The captain brought this bill, for an account of what was due 


on this contract. 


The material queſtion was, whether the plaintiff ought to bear 


all deductions and allowances, that were to be made, to the extent 
only of that ſum he was to receive on his private contract with de- 
Fendant ; or whether he was to bear it on the whole price, the 


goods ſhould ſell for at the company's ſale by inch of candle? 


Plaintiff's counſel admitted, the articles, as penned, were a- 
gainſt him ſo as to oblige him to pay on the whole ſum, but the 
real contract and intent was, that he ſhould pay the forty-ſix and a 
half per cent. only on the price, he was to receive by his private 


contract with defendant who ſhould bear the deduction on the ſur- 


plus price, for which the goods ſold becauſe that was all profit to 
himſelf ; and it appeared by the minutes and the calculations made 


by themſelves at the time, that this was contrary to the intent, and 


a miſtake by the drawer ; which is a head of relief in this court: 
and to this parol evidence was offered to be read. | 


Objected to for defendant; for by this means the mere allega- 
tion of miſtake will let in parol evidence in contradiction to any 
agreement, and defeat written adts. The preſumption is, the whole 
agreement was compriſed in that deed ; therefore though the court 


leans againſt objections of this kind, which prevent information, 


et this would contradict the rule of evidence, always adhered to 


unleſs there is fraud in the deed. The court will not add to the 
written agreement. In a caſe, Mich. 1746, on an agreement about 


a leaſe, which the defendant agreed to let at ſo much clear of taxes : 
the defendant was an unlettered perſon who added his mark; the 


tenant drew it, but omitted to inſert that clauſe, and brought a 


bill to carry it into execution: the defendant proved, that it was the 


intent it ſhould be clear of taxes; but the court ſaid, that if the 
bill had been brought by the defendant to carry into execution, the 


objection would be more material, as that would be to add to the 


agreement. 


Lord CHANCELLOR. 
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How can a miſtake in an agreement, be proved but by parol evi- Parot evi- 
dence ? It is not read to contradict the face of the agreement which dence to prove 


Vol. I. 6A For 


the court would not allow, but to prove a miſtake therein, which auen 


| ; agreement. 
cannot otherwiſe be proved: it may therefore be read. 


7. 
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For Plaintiff, It was then urged, that by ſuch an agreement as 
this, the more his goods fold for, the leſs he ſhould receive; nay 
they might ſell at ſo high a price that he ſhould be money out of 
pocket; and parol evidence was read to ſhew the uſage ; vig. that 
the buyer uſually paid all the charges on the ſurplus price, above 


what was contracted for. The defendant bid for the goods himſelf, 


and nodded to the auctioneer; and ſince offered plaintiff money by 
way of compromiſe. „„ e N 


For Defendant, Though by this agreement the more plaintiff's 
goods ſold for, the leſs he would receive, he could not be out of 

ocket ; for though the word pay was inſerted in the articles, (which 
would indeed be a foundation for an action of covenant to compel 


payment of the whole deductions) it was by miſtake of the drawer, 


for in the minutes it was only deduct, and equity would relieve. 


But this is a contract on a riſk or chance on both parties; and its 
having fallen out in favour of defendant is no reaſon to vary the 


agreement, which muſt be taken as at the time, unleſs fraud appears. 
If in all contingent contracts the riſk maſt be equal, it would bring 
more buſineſs than the court could know what to do with: had a 
ſmall advantage been gained, it would not be ſet aſide, and the 


quantum will not vary it. Suppoſe a ſhip, inſured at a great price 


is miſſing, had never failed, but was ſaſe in port all the time, fo 
that the under-writer ran little riſk : yet on a bill to have the 


_ premium returned on foot of miſtake the court would not relieve, 
No fraud js proved: and little weight is to be laid on the offers to 


plaintiff, 
LoxD CHANCELLOR, 


It is impoſſible to ſay, this caſe is free from obſcurity ; and every 
caſe of this kind will be attended with ſome. Plaintiff may be 
intitled to a decree for account; but it myſt be according to what 
was his real agreement, To be ſure it is very extraordinary, that 
an agreement ſhould be made for ſale of goods, which goods muſt. 
by law be fold at another publick ſale to aſcertain the real price; 
and that the more the goods ſold for, and the greater profit the 


g buyer ſhould make, the leſs the ſeller ſhould receive for thoſe goods. 


Such an agreement might indeed be made; but it is extraor- 
dinary; though it is not likely to happen, yet peflibly the goods 


might ſell ſo high, that the ſeller might be obliged to pay money 
c 


out of his pocket beſides loſing the whole price of the goods. 
is admitted, there is a miſtake, by drawing it ſo as that an action 


of covenant would lie; and then the queſtion is, whether equity 


would relieve? Put I do not think the drawer of the articles 
has purſued the intent of the minutes in other parts befides the 
inſerting the word pay. In the minutes it is not ſaid, that all 
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Hall be charged on the bargained premiſſes, which imports the goods 
ſold, but charges, &c. that may be taken out of the account of the 
produce of the ſaid china ware; which is an ambiguous expreſſion, 
not ſo determinate as the other ; as it might refer to the account 
the parties made up themſelves, which was to be regulated de no; 
and, this is a- great variation in the words and ſenſe. Then I am 
of opinion, theſe minutes muſt be taken to be the agreement of the 
parties; and if any material variation (as is admitted for defendant) 
the articles muſt be rectified. The queſtion then is, what is the 
true ſenſe of the minutes? 2 | | 


All contracts of this kind depend on the uſage of trade, and are Gontreges ex- 
ſo allowed, not only in this but in common law courts. On mer- pounded by 
cantile contracts relating to infurances, c. courts of law examine 4 of wade. 
and here witneſſes, of what is the uſage and underſtanding of mer- 

chants converſant therein; for they have a ſtyle pecular to themfelves, TM 

which is.ſhort, yet is underſtood by them ; and muſt be the rule of 

conſtruction. The material evidence to afford a rule from facts 
and uſage would be to ſhew how the accounts had been made up, 

and the allowance made by the captain on one ſide, and the buyer 

or dealer in china on the other. And the plaintiff has proved by ſe- 
veral witneſſes; the amount of which is, that ſuppoſe the captain pre- 

vious to the ſale, agrees to ſell part of his private trade for x00 J. on 

which all the charges amount to 50 J. the ſeller is to pay that go /. 

but if the ſale ſhould amount to 200 l. the buyer uſually pays the ad- 

vance: whereas the evidence on the part of defendant amounts to 

nothing in this caſe, not ſwearing to a queſtion of fact, what allow- 

ances, or in what manner accounts are made up (which is material) 

but only to the form and expreſſion of the contract. 


As to the objection of the riſk; it is truly ſaid, in all contracts Oontrads on 
gl ritk, that is no reaſon to vary or put a different conſtruction on rik, taken as 
the agremeent; which muſt be taken as at the time: but here that * time of 2. 
argument is not ad idem; for the riſk in this caſe is not at all to bee? 
applied to the deductions or allowances; which was a known and 
certain charge of 46 and a half per cent, 8 


As to the ſubſequent miſbehaviour of defendant, no intentional fraud 
is to be inferred; but it is ſufficient for this purpoſe, that to make 
another conſtruction would put it in the buyer's power to play ſuch 
ttikes; and it is not material, to inquire, whether it was done or 
not. The offers by defendant are material, though generally ſpeak- 
ing, offers by the parties by way. of compromiſe are not to have Ogen of 
much weight in the merits of the caſe, nor to be made uſe of, yet compriſe, 
in caſes of this kind, where the contract is doubtfully penned and where materi- 
to be explained by uſage, thoſe offers may have weight, But as to 


— 
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1 the riſk of the two ſhips being taken, that, I ſuppoſe was a riſk not 
| conſidered by any party. 25 | 


The minutes muſt be taken to be the agreement; the articles are 
not penned agreeable thereto ; therefore the minutes ought to be 
. expounded according to the uſage of trade; which is proved to be, 
as plaintiff inſiſls, defendants's evidence proving nothing of the fact, 


Caſe 192. Rook verſus Warth, May 23, 1750. 
Copyhold te- Copyhold eſtate intailed, conſiſting principally of a houſe, 
ne ment intail- having been burnt down, the ſum of 96/7. was collected on 


cd being 


burnt, à col- briefs toward the rebuilding, and paid by the truſtees of the charity 


lection in into the hands of the guardian of tenant in tail who was an infant, 
briefstore- and died under age, without its having been ſo applied. A queſtion 


build is paid ; a 
to * ofaroſe between the perſonal repreſentative of the infant and his aunts, 
ESR tail, who claimed as iſſue in tail under the ſettlement of the real eſtate, 
who dies un- 
der age with · 
out being ſo purpoſe. 

applied; | | | 

Claimants un- | | Ss 
der intail in- LoRp CHANCELLOR, 
ticled tothe 


money, not. This is certainly a new caſe; of which there is no precedent; 


perſonal re- 


preſentatire. Yet in general there are authorities, the reaſon of which governs 


this. 


I was at firſt a little alarmed by this bill; becauſe u hat J generally 


90 on, is to diſcourage bills relating to money given in this kind 
of charity collected on briefs: and if the money had been in the 


hands of the truſtees, I would have diſmiſſed the bill; and they 
ſhould have come to this court by petition ; but that is not the 
caſe, the money having been paid by the truſtees, for the benefit 


of the perſon then taken to be the ſufferer : ſo that it is in the 


hands of his guardian, and in the ſame ſtate as if a particular ſum 


had been raiſed or given by relations or friends of the infant, and to 


come in lieu of that loſs he ſuſtained, and which would be ſo ap- 
plied. It is admitted, the only loſs ſuſtained by the infant was 
from the burning down the houſe; had it been a loſs complicated, 
partly conſiſting in the burning the houſe and deſtroying the goods 
and other property of the infant, it would have been very difficult 


to have made a diviſion and diſtribution of the money: and I ſhould 


have endeavoured to have avoided entering into that confideration ; 
but that is not the caſe. 5 | | 


There are two principal grounds for plaintiffs : viz, that this 
was an eſtate tail of one dying during infancy ; and that it was 
copybold, ETC Ss 

As 


in place of which this money came, and brought this bill for that 


fw 
7 
: 
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As to the firſt, ſuppoſing this had been the eſtate of one of full 
age ſeiſed in fee; and the money had been paid by the truſtees to 
tenant in ſee himſelf, or to ſome one for his benefit : I ſhould be of 


opinion, that on his death his heir at law could have no claim on 
that money; unleſs there was ſome act, declaration, or apparent cir- 
cumſtance, arifing from himſelf to appropriate this money to rebuild- 
ing the houſe. So if he had been tenant in tail of full age who 


had ſpent or mixed the money with his other perſonal eſtate with- 
out appropriation to the purpoſe of rebuilding: I ſhould have thought 
the iſſue in tail would have had no right to come to this court to 


have it ſo applied. Therefore it is rightly compared to the caſe of 


money paid on inſurance of a houſe from fire: the inſurance-money 
was a ſatisfaction for the loſs; and if tenant in tail or in fee of full 
age had died, before the money was paid by the inſurance offices, 


the heir at law or iſſue in tail would have a conſiderable right to 
come into this court to have the premiſſes ſo deſtroyed, repaired or 


rebuilt, and that caſe of the inſurance might be compared to caſes, 
where tenant in fee enters into articles to build a houſe, and before 


46 


it is bult, the party dies: the court has decreed as between executor 2 Ve. 322. 


and heir at law the articles ſhould be carried into execution, and the 


houſe rebuilt for the benefit of the heir at law; it partaking of the 
nature of the realty, There may be caſes, where tenant in tail or 


fee has done an act, for which he had a perſonal remedy only, as 


againſt the workman he had contracted with ; that ſhould be con- 
ſidered as ſo annexed to the realty, as that the heir at law ſhould 


have the benefit of the contract. There is a caſe for that purpoſe 
in Ver. ſo would it be in the caſe of one of full age. But this is 


a caſe of infancy, which operates in this manner: he was under 
guardianſhip ; and his eſtate ought to be taken care of, and applied 


according to the nature of it; and the court will always take care Infant pro- 


it ſhall be ſo, and will not ſuffer his real property to be changed perty 
into perſonal durirg his infancy, or his perſonal into real; in order“ 


that the perſons, who are to come into ſuccefſion, may find the 
property in the ſame ſtate without being altered by thoſe, who had 
not power to alter it : of which there are ſeveral caſes with regard to 


the timber part of the inheritance, and with regard to money di- 


rected to be laid out in land, which. the infant might have elected 


| to be taken as money, if he lived to full age. Then on a bill in 


the infant's life by his prochein amy in his name, the court would 
have compelled the guardian or truſtee to have laid this money out 


in rebuilding the houſe; and would not have ſaid, the money 


ſhould be kept till he dies, and then it ſhall be mere money, and 
the heir at law ſhall take the premiſſes without the application of 
the proper fund to put them in the condition they were. That 


right ſubſiſting during his whole life, his death will not change 
it; but it will be bound by the ſame equity, and under the ſame 


right. | 
Vo I. I, 6 B Then 


not to 


changed. 
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10 Copybold te- Then conſider the next diſtinguiſhing reaſon, that this is copy- 

1 _— hold ; which greatly ſtrengthens it. The copyhold tenant being ſub. 

F leſs by act of ject to ve by the general rule of law, (no cuſtom to the contrary 

4 God. being ſhewn) this might have been confidered by the lord of the 3 

| manor as waſte; for, unleſs it is a burning by lightning or the act 2 
| of God, the deſtruction of a houſe by fire, unleſs in convenient time 1 

4 | Andtenantfor repaired, is waſte. So as between landlord and tenant for years, 1 

19 bak — though no covenant to repair or rebuild, he is ſubject to waſle in 

1 though no co- general, and if the houſe is burned by fire, he muſt rebuild. But 

13 venant to te- this is ſtronger, for if there is any negligence in the copyhold tenant 

q a cnn guardian, as this is the caſe of an infant, the lord of the manor 

1 would have this right; which therefore ſtill ſubſiſts: and it would 

10 be fatal for the tenant in tail, if he ſhould loſe his eſtate for want 

] of the application of this money. This diſtinguiſhes the preſent 

caſe; and if it had been a queſtion between the heir at law and 

perſonal repreſentative, the heir at law would have this right to 

have the money ſo applied, as it ſtood ſo bound at. the death of the 


infant: ſo will the iſſue in tail. 


The only doubt I have, is as to this part of the caſe: the whole 15 
of the loſs, the infant ſuſtained, is computed to 148 J. the loſs to = 
him during his minority, as then he could not alien, was the loſs b 
of the profits of the eſtate, which muſt be conſidered as the loſs of 
the intereſt of that money, and a perſonal loſs to himſelf. Then E 
will the iſſue in tail be intitled to have the whole laid out in rebuild- — 
ing the premiſes? or ought not the infant tenant in tail to be allow- 
ed ſo much out of it, as the intereſt of the whole 148 J. would 
amount to during his life? It was agreed afterward that the plain- 
tiffs ſhould 801. as a reaſonable proportion of the 96 J. to the re- 
building under the circumſtances of the caſe: but without coſts on 
either ſide. As the plaintiffs were tenants in tail of full age, the 
court would not decree them to lay it out ; they might do as they 
thought fit. wy On 


= Caſe 193. Green ver ſus Rutherforth, May 23, 1750. 


Lord Hardwicke LoxD CHANCELLOR, Sir John Strange, 


Ma er of tbe Nn. 


Deviſe of a F HE end of this bill againſt the Maſter, Fellows, and Scholars 


2 E* | of St. Fobn's College in Cambridge, was to oblige Dr. Ruther- 


truſt (inter Forth to deliver up a preſentation made by the College of him to 
alia) to pre- the rectory and pariſh church of Barrow in Suffolk, to reſtrain 
ſent the ſenior . . — Bins: : q | | 

his having inſtitution and induction thereon, and to preſent the 


divine then har 
fellow. plaintiff | 
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laintiff under their common ſeal ; ſetting forth, that Margaret _ to jon 

- Counteſs of Richmond, mother of King Henry 7th founded this bo reer 

College; that Queen Elizabeth in her 22d year gave a new body ſtor, over- 

of ſtatutes to the College, which were accepted by them, and under rule. | 
Which they have ever ſince been governed: that by uninterrupted 
uſage of the College whenever a benefice became vacant, the ſenior 
Fellow on the divinity line was preſented, whether he had taken the 


i 1 degree or not: that Dr. John Bowton, a Fellow, by will in 1689 
= deviſed to the Maſter, Fellows and Scholars of the College and 
* their ſucceſſors, the perpetual adowſon of this rectory on truſt}, 
8 that whenever the church ſhould be void, and his nephew ſhould 
1 5 be capable to be preſented thereto, they ſhould preſent him; and on 
"Jp the next avoidance ſhould preſent one of his name and kindred, if 
5 there ſhould be any ſuch capable thereof in the College; if no ſuch, 
Y they ſhould preſent the ſenior divine then Fellow of the College; 
3 and on his refuſal, the next ſenior divine, and ſo downward ; and 
5 if all refuſed, they ſhould preſent any other perſon they ſhould think 
5 fit: but that whatever Fellow accepted it, ſhould be obliged to re- 


ſign his fellowſhip and place in the College within one year. The 
laſt incumbent dying in May 1759, it was offered to the ſenior 


oF Fellow, and on his refuſal to the next, till it came to the plaintiff's 
8 turn, as next ſenior on the divinity line, who offered to take it, and 


vat 
N 1 
3 
Mrs FO 
1 3 


they were deſired to pteſent him: but the defendant inſiſted, that 
he, being doctor in divinity, was to be conſidered as the perſon 
deſcribed by teſtator, and interpoſed by appeal to the Biſhop of 
0 Ely as viſitor; on hearing which the Biſhop was of opinion, that 
Dr. Rutherforth was within the deſcription of the will, and therefore 
required them to preſent him; and that to avoid being cenſured, 
they made a ſpecial preſentation under their common ſeal : but the 
_ plaintiff infiſted, that as the adowſon was deviſed to the College 
under particular truſt by a third perſon, not the founder, the viſitor 
had not juriſdiction to determine of the preſentation, or to interpoſe 


1 in execution of the truſt; and therefore prays, that preſentation may 
WL be cancelled, and that the College may be directed to preſent him 


as intitled under the truſt of the will. 


| Dr. Rutherforth put in a plea to the juriſdiction of this court; in 
25 Which he ſtates and ſets forth verbatim the will and ſtatutes; the 
frſt of which was de ambiguis et obſcuris interpretandis; wherein 
Queen Elizabeth reſerves a power of adding, diminiſhing, changing, 
and diſpoſing, inhibiting all others therefrom; and if the Biſhop 
of Ely or any other ſhould make new ſtatutes, ſhe abſolves the Col- 
lege trom obeying them on pain of perjury and amotion ; and if any 
doubt ſhould ariſe on her ſtatutes, they ſhould ſend to the Biſhop. 
of Eh, and ſubmit to his decifion on pain of amotion. The 
next ſtatute ſet out was de v:/itatore : the next de Collatione benefici- 
orum, that on a vacancy of any benefice they ſhould within a 
3 | month 


. 
— 


members or poſſeſſions; having ſolely a right to determine any con- 
troverſy about the fellowſhips, as Lord Hale has ſettled; and con- 
ſequently the incidents, as the emoluments, goods, and profits of the 
lands. Though an adowſon may be conſidered as a truſt, it 


2 
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[i month after confer the ſame Socio ſecundum gradum ſuum maxime 8 
1 ſeniori qui nullum ecclgfiaſticum beneficium habet. After which en- 
Ii |  ftendant ſays farther, that he has heard and believes, the Biſhop of 
[i Ely for the time being, and no other, has been. of right viſitor, and "IF 
4 | exerciſed all powers and juriſdiction over the Maſter, Fellows and op 
1 Scholars of the College, and all other matters within the juriſ . 
I | diction of a viſitor, in as ample a manner as may be lawfully exer- "0 
if Ciſed ; and that he, and no other court, has determined controverſie, 

i about the conſtruction of the ſtatutes and right of preſentation Ws 
iſ whether given by the original foundreſs or ſubſequent benefaQor.' A 
| Hie then ſet forth the will of Dr. Bouton, who had been long a 75 
| Fellow and well acquainted with the ſtatutes; then fiates the ſacts y 
i of his preſentation on his appeal; to which the Maſter, Cc. had 

Un +, put in an anſwer; then avers, that the plaintiff never appealed to 

li the viſitor to hear his right or claim : that the Biſhop has right to 

if | compel all the members to anſwer upon oath as to all matters touch- 

Wh | ing preſentation of a living, and to inforce the proſecution of all the 

1 ſtatutes; and prays judgment, whether he ought to be compelled to 

I anſwer plaintiffs bill, and whether this court ought to proceed far- 

6 | ther in the ſaid ſuit, e 

ll, | For defendant, This is a plea in its nature to the juriſdiction of 2 
— the court: that there is another judicature appointed excluſively to 5 
Fl take conuſance of matters of this kind, which has exerciſed its 

fl Juriſdiction, and pronounced ſentence in this cauſe ; which is bind- 

. ing. That the Biſhop of Ely is ſo appointed generally, appears by 

3 | expreſs words of the ſtatutes, «7/itatronem illi commendamus; and then 

i the particular directions ſubſequent will not take away that general 5 
oh viſitorial power, It is a queſtion of great conſequence to both un- 
1 | verſities; affecting that power they in general are all ſubject to. 0 
1 As theſe eleemoſynary foundations are ſubject to rules and orders of "mp 
Ii their own, ſome perſon ought to be ſuperintendant to ſee their body Ty 
if of ſtatutes, which is their magna charta, maintained; and that is the 8 
1 viſitor; the reaſon of which is, that they might not be drawn from 5 
| the College to Veſtminſter, but have a ſpeedy and final remedy. 3 
i His power in general extends to matters relating to the College, its 5 


— —ñ— d. 


{0 would be fatal, if under that notion the courts at Weftminfer ſhould 

__ draw adowſons of Colleges to them: and as the founder might ſub- 
| jet that as well as lands or goods, it is a proper object of the vifitor 3 
and would certainly be ſo, if it belonged originally to the College: Mu 


nor will its coming ſubſequent make it otherwiſe; the viſitor and 

founder having a right to put ſubſequent benefactions under the ſta- 

tute or correction of the viſitor : otherwiſe it would be a great diſ- 
I 


turbance 
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in the Time of Lord Chancellor Hazpwicke. 


turbance to College- poſſeſſions; for where one advowſon has come 
to a College by original foundation, many more have come lince; 


and all livings, given to a College or purchaſed ſubſequent to the firſt 


foundation, and by a private perſon, pay a bequeſt of goods or plate 


will thereby be excepted out of the vilitor's power: whereas they 
ſhould be conſidered part of the general property of the College, 


and reſt on the fame rules: nor is there an inſtance of an application 


to any other court, unleſs in a collateral queſtion of donor's right 


to give, Being given as an emolument to a fellowſhip, no parti- 


cular truſt can take it out of that juriſdiction, the Biſhop has over 
the perſon and the thing, and the ſtatute alone can determine, who 
is ſenior divine. There being various truſts in the will, in one of 


which the College is intereſted, it is no objection to the viſitor's 
power, that the reſt of the truſts are ſuch, as a court of juſtice 


would have conuſance of. The preceding truſts to the nephew, &c. 


are determined, and on a bill for eſtabliſhment of the charity muſt 
have been conſidered, as if they had never been in the will: fo 
that over the intermediate truſt among the members of the College 
the viſitor muſt have juriſdiction: like a gift to the College for a 


particular eſtate, remainder over; the College would have an un- 
certain duration of the property, but it would be no objection to 
the viſitor's juriſdiftion, that a truſt may happen, in which a per- 


ſon, no member, may be intereſted; for in mean time it would be 
the ſame, as if no remainder, But in reality the ſubſequent part 
of the will creates no truſt at all; for there cannot be a truſt with- 
out a particular object; as if the deviſe had been to the College, 


to give to whom they pleaſe; for if they will not preſent any one, 


this court cannot compel them: whereas the viſitor may under the 
ſtatutes direct them to preſent: it has been held in this court, that 


new ingrafted Fellows may be ſubject to viſitor's juriſdiction: and 


ſo new donations may: which was the caſe of Clare Hall in Cam- 


465 


bridge, March 21, 1747-8. Attorney Geueral at the relation of Ante. 


Mapletoft v. Talbot, None but the viſitor can compel a Fellow to re- 
ſign at the end of a year, as the will requires. By the anſwer to 
the appeal the viſitor's right is ſubraitted to: by the canon law 


an exprobratio judicis ſhould have been entered to object to the vi- 


ſitor's juriſdiction; and the court will. not grant prohibition after 
ſentence, | | 


For plaintiff. The College, not caring to controvert with the 
Biſhop the right of viſitation, choſe to make the preſentation he 
recommended. The plaintiff then had no other remedy than in 
equity to.compel an execution of the truſt, which was in the Col- 
lege; for no mandamus from a court of law could be for that pur- 
poſe, nor remedy by quare imp. or action. Over charities at large 


without incorporation, the King's court has conuſance by the ge- 


neral law of the land adminiſtered there, Corporations for charities 


muſt be conſidered in two views; as a corporation, and as eleemoſy- 
Vol. I. | S | nary: 
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nary: in the firſt they are mere creatures of the crown, who only 


can incorporate; they are capable to ſue and be ſued, contract 
debts, and purchaſe, and are governed by the law of the land in 


© 


the King's courts, In the laſt the conſequence is the founder, (he 


who firſt endows, endowment making the foundation whenever it 


happens, 10 Co. 33, it not being neceſſary that it ſhould precede, 


follow, or. accompany), and his heirs have by law a power to di- 


rect in what manner his charity ſhall be enjoyed, and may give 


permanent ſtatutes, delegate this power to another abſolutely (which 
makes a general viſitor, in place of the founder) or ſpecially, giving 


up part of his power only, as to viſit the head, or judge of one 


queſtion only : the perton in place of the founder has all his 
powers virtually, though not mentioned: the other has only that 
given him particularly, and he muſt ſhew it, Where the founder 


dies without heirs, the King's courts take conuſance of the 
charity: ſo where the founder appoints viſitors, who are intereſted 
themſelves in the queſtion; he having parted with his own 


power. Duke's charitable uſes 68, 69, 83, and 2 P. Wil. 325, the 


caſe of Birmingham School, that they ſhould not judge in their own 
\ cauſe, The preſumption being, that the King's courts have juriſ- 
_ diction, the party ſetting up a viſitor muſt ſhew preciſely, that he 


has excluſive authority; whether in return to mandamus, or plea in 


' prohibition, or plea to a bill in this court to the juriſdiction, which 


muſt be as preciſe as the others; for this court has certainly juriſ- 
dition, unleſs the contrary is neceſſarily ſhewn, This therefore is a 


caſe ricliſimi Juris, where nothing is preſumed; and being the 


ſingle juriſdiction in which there is no appeal, is to be leaned againſt 
by a ſuperior court; and often 1s complained of, becauſe property 


is arbitrarily put in power of a ſipgle perſon, The only reafon to 


be given for it is from the property, and the power every one has 


over that: for that reaſon patronage ariſes; to which viſitation is 
compared. This appears from what Holt ſays in Philips v. Bury in 


Skin, that donor's charity muſt be taken on his terms. None 
but the donor can make a viſitor; nor can the King make ſta- 
tutes on a private foundation without the donor's conſent. In Dr. 
Bland's caſe, B. R. Mich. 14 G. 2. the Chief Juſtice held, that 


the bare general ſuggeſtion of a viſitor would not preclude the juriſ- 


diction of this court, but it ſhould appear certainly, that the viſitor 


could do juſtice in the cauſe. On the plea itſelf he docs not ſtand 
generally in place of the founder; nor does it ſhew any ſpecial au- 
thority to judge of this queſtion, The plea ought to have averred, 
there were no other ſtatutes by Queen Elizabeth her predeceſſors or 
ſucceſſors; and the want of any averment will not be excuſed in 


ſupport of ſuch a juriſdiction, Helt in Philips v. Bury allows, the 
viſitor's ſentence would be a nullity, if contrary to his power : and 


there was a general viſitor, only the mode preſcribed : here not. But 
allowing he is a general viſitor, and has conuſance over their own li- 


vings, it follows not, he has authority over this deviſe ; for there is no 
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ing he ſhall not enjoy it but upon complying with the will, 


in the Time of Lord Chancellor Hazpwicks. 


caſe, that a new purchaſe to a corporation, originally eleemoſynary, 
ſnhould be ſubject to the foundei's firſt donation, The legal eſtate 
being in the founder's corporation will not give him that power; 
nor the uſes being among the members: for if a legacy is given to 
a ſenior Fellow, on a queſtion to whom to be paid, this court would 
not refer to a viſitor to determine: nor will both together give it. 
Though a corporation cannot be ſeized to a uſe, it may to a truſt; 
there being ſeveral informations againſt corporations to execute 


them. It may be a truſt not only for the members, but for a 


third peiſon; and there is no reaſon, why there ſhould be an im- 
plied intent in teſtator to give a power to viſit, only becauſe he 


gave it to the College. Reſignation within the year may be by the 
ordinary courſe of juſtice; for this court, though it might not de- 
cree ſyrrender of the fellowſhip, would do the ſame thing, by ſay- 
This 
court can conſtrue the ſtatutes, when brought before the court to 


judge, who is ſenior divine. Inconvenience is not to change the 


law. Teſtator is the proper judge thereof: the caſe of Clare Hall 
differs; that was the fame truſt carried throughout, though for dif- 


ferent perſons; in caſe of the nephew, this court had juriſdiction, 
would have decreed the College to preſent him; and would then not 
have decreed in part only, but the future truſt. 


The court, having taken time to conſider, now gave judgment. 


Maſter of the Rolls, On the caſe, as it ſtands on the pleadings, 
mult the opinion of the court be grounded; for nothing on either 


| fide, not contained in the pleadings, can be taken notice of. In 


the argument many things have been gone into as to viſitatorial 
power in general and the particular conſtitution of the viſitor of this 


College, of which there is no occaſion to deliver an opinion. But 


I ſhall confine myſelf to the merits of the plea on the general queſ- 


tion whether to allow it or not; and on the beſt conſideration I am 


of opinion to over-rule this plea, 
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Firſt to remove an argument much relied on for defendant on the Exempted 


head of inconvenience: that if this living falls not within the co- from viſitor's 


nuſance of the viſitor, all livings given or purchaſed ſubſequent r 


the firſt foundation of the College, and by a private perſon, and will. 
even a bequeſt of books, Fc. will be exempted from the viſitor's 


power. In anſwer to which, this is not a purchaſe or general be- 
queſt of an advowſon to the College without any particular truſt 
annexed; for then, though it came after appointment of viſitor, 
and from a third perſon (not the founder) or by purchaſe, it would 
fall under the general regulations controuling all the other property 
of that nature, and be equally the object of viſitatorial power, if the 


former were 10: but this is circumſcribed by particular, expreſs, 


truſt, 
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truſt, inconſiſtent with the regulations, by which the other property 
is to be governed; and therefore proper for the juriſdiction of this 
court; ſtanding on ſpecial circumſtances peculiar to itſelf; the de- 


591 „„ — 


ciſion of which cannot have ſuch extenſive conſequences, as is 
objected. | 


The merits of the controverſy depend on the conſtruction of the 
will, and execution of the particular truſts therein contained; both 
which are undeniably proper for the juriſdiction of this court. 
Though the will was made ſo long ago, yet it is neceſſary to take up 
the caſe, as it ſtands on the whole frame of the will and from the 
death of teſtator. It is not a general bequeſt of the living, like any 
other patron ſeized of an advowſon, but to particular intents and pur- 
poles ſpecified by the will. Defendant's counſel were forced to admit 
the words were ſufficient to create a truſt for benefit of thoſe parti- 
cularly provided for. At making the will the living was full; and 
therefore teſtator could only direct, what he would have done on 
the firſt vacancy, If on a vacancy the nephew, being capable, 
had offered to take it, and the College refuſed to preſent him, on 

his reſorting to a court of equity for an execution of that truſt, 


which was in them, the court would not have ſent him away with- x 
out that remedy, which is the ordinary and natural juſtice, A pri- 


Collegiate bo. vate perſon would undoubtedly be compellable to execute it; and 


meet conſidered as a truſt, it makes no difference, who are the traſtees; 
cute a truſt as the power of this court operating on chem 4 in capacity of truſtees: 


a private per- and though they are a collegiate body, whoſe founder has given a 


+652 wel viſitor to ſuperintend his own foundation and bounty, yet, as be- 


brought re- tween one claiming under a ſeparate benefactor and theſe truſtees 
cently. for ſpecial purpoſes, the court will look on them as truſtees only, 


and oblige them to execute it under direction of the court, They 
were compellable alſo in ſame manner to execute the next truſt in 


the will to one of teſtator's name and kin, Defendant's counſel. 
were ſo aware, this would be the conſequence ſo far, they endea- 
voured to ſeparate the caſes of the nephew and kin from the other 


proviſions in the will by ſaying, the two former were now at an 
end, and that it does not follow, becauſe the court might interpoſe 


in thoſe caſes, if applied to, they ſhould have juriſdiction in the 


eſent caſe; which comes ander the next proviſion, and is as ex- 
preſs and ſpecial a truſt as either of the other; with this only dif- 
ference that thoſe truſts were at an end, whereas this was perma- 
nent, to be executed on every Vacancy, and calls as loudly for di- 
rection of the court as either of the others. If a bill had been 
brought recently againft:the heir at law, it muſt have been for two 
purpoſes: firſt, to have the will declared well proved and eſtabliſhed 


againſt the heir, and all claiming under him; next to have the 
direction of the court for carrying the truſts of the will into exe- 
cution: the court would have taken into conſideration, what were 

| | the 
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the truſts, and the directions proper on them: and had this truſt 
for the ſenior divine come under conſideration, the court would 
have declared their ſenſe of the words, and who came within that 
deſcription; and if the College afterward executed other truſt, con- 
tradicting the judgment of the court in that inſtance, by preſenting 
a Fellow they thought came under that deſcription, the court would 
not have endured ſuch an oppoſition, but would have relieved the 


i injured party. So if the college were diſpoſed to have purſued the 
opinion of the court, but were intimidated by the viſitor, who 
9 put a different conſtruction on the will, the court would have car- 
_ ried its own decree into execution. If this would be ſo on a recent 
application, there is no alteration in the nature and reaſon of the 


Fo . 2 
3."£ a dt 


caſe, that the directions on this part of the truſts are not prayed 


oy 
, * 


till wanted in this particular inſtance. There are many caſes of plain 
truſts, of which there is no doubt, and which the truſtees execute 
without applying to the court: but when there comes a more re- 


mote truſt of a doubtful nature, and it is neceſſary to pray for the 
direction of the court, it would be equally proper to apply then as 
on the firſt: and this is the preſent caſe; wherein either the College, 
Who are truſtees, or the perſon thinking himſelf ſenior divine, 
for whom they are intruſted, may come into this court for direc- 
tions; which is the purport of the preſent bill. This is grounded on 
the ſpecial truſts in the will, allowing the Biſhop to be appointed 
general viſitor by the founder; for notwithftanding that, this being 


4 
: 
a, 
vat 


721 . | . | 3 | 3 : 
-— given on ſpecial truſt, the viſitor has no juriſdiction to determine, 
who ſhall be preſented to this rectory, or to interpoſe in the ex- 
c̃ution of the truſts of this will. This would be my opinion, The _ 
0 iucoſ ſiu ent 


were there no inconſiſtency between the ſtatutes of the College and 
the will: but when the nature, of thoſe ſtatutes are conſidered, and 
ſo far as relates to the College livings, are compared to the truſts of 
the will, it will appear, that to judge by the flatutes, which is 
the vilitor's rule, will be contrary to the intent of teſtator, and 
| defcating the will. The members are ſworn to obey the ſtatutes 
on pain of amotion : but if an advowſon is accepted by them on 
bother terms, that muſt be conſidered as not within the compaſs of 
the oath to the founder: or elſe it muſt be ſaid, one cannot be the 

regulator of his own gift, if there is a viſitor. And in all the in- 
ſtances the viſitor, whoſe judgment muſt be founded on the ſtatutes, 
cannot execute the truſts of this will; for that would be departing 
from the ſtatutes; and the adhering to the ſtatutes would be adding 
farther circumſtances to the truſt, than the teſtator preſcribed, and 
making it the founder's will, not his. J agree, that a {ſubſequent Subſcquent 
bene faction may be put under the fame power as the founder's ; donation may 
.and the viſitor will have an equal authority over them ; for being 13 
a co-founder in that reſpect, he will be ſo far conſidered as ap- the founder. 
pointer of the viſitor, In this caſe the teſtator is donor; has given 
rules in his will, which are his ſtatutes; has not made the Biſhop vi- 

Vo. I. Le oo ſitor; 


with the will. 


. 
r 
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Anſwering 
gives not vi- 
fitor juriſdie- court, or bind the parties themſelves. 2 Rol. Ab. 312. Pl. 14, 
that the party may pray a probibition againſt his own ſuit. The 
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viſitor; nor excluded this court from its juriſdiction by putting it 
elſewhere. The right of the viſitor is {aid to be ſubmitted to by the 
anſwer-to the appeal: but that admiſſion cannot give a juriſdiction 
the viſitor has not, or take away the ordinary juriſdiction of the 


objection, that this ſuit is between two, both ſubject to the viſitor's 
power, proves too much ; for none will contend, that in matters 
out of the juriſdiction of the College between two Fellows, the 
viſitor is to judge. Nor is it an argument, that becauſe an action 
for damages will lie againſt the viſitor for exceeding his juriſdiction, 
therefore this court will not interpoſe. It might be more for the 
party's benefit to have a ſpecifick execution of the truſt, and the 
living for life, than the action againſt the viſitor. So it might 


be ſaid, where the party proceeds out of his juriſdiction, an action 
will lie againſt him; yet in ſuch a caſe a prohibition will go not- 
withſtanding. I do not ſee, the viſitor has any ſuch power of com- 


pelling the preſentee to reſign at the end of the year, as the will 
requires. He may indeed proceed to a motion in many inſtances 


on the ſtatutes ; but then it muſt be for offences contrary to the 


ſtatutes ; having no juriſdiction as to breaches of the will: but this 


This court court can do it, in the ſame manner as it enforces performance of 


may inforce 
performance. 


its other decrees ; the nonperformance of which will be a con- 


tempt, and puniſhed as ſuch by the ordinary proceſs of this court. 
An obſtinate man may indeed in all caſes prevent a ſpecifick perform- 
ance ; but he does it at the expence of his liberty: nor was that 


ever an objection to the propriety of making the decree. This is 
a queſtion of mere matter of property, who ought to have this 


living under the ſpecial truſts of the will. I cannot ſay (and yet 
if the plea is allowed I muſt fay) the plaintiff is not intitled to the 


opinion of this court on the truſt in a queſtion of this nature, or 


may go higher-on any miſtake, .and not be finally concluded by any 


ſingle opinion. 
Loxp CHANCELLOR. 


As 1 entirely concur with the Maſter of the Rolls in the main 
queſtion, ſo likewiſe in his manner of treating it. The caſe is fully 


ſtated ; and the only queſtion now to be determined is, whether 


the plea is ſufficient in law and equity to ouſt this court of all man- 
ner of juriſdiction of the cauſe ? | 


Under the general queſtion two points are made. Firſt, whe- 
ther it is ſufficiently ſhewn by the plea, that the Biſhop is general 
viſitor of this College? Secondly, ſuppoſing that to be ſhewn, and 
that it ought to be ſo taken on this plea, whether the preſentation 


40 
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to the living under the will, ſet forth and admitted by the plea, is 
within, and a proper ſubject of, the viſitatorial power? | 


A third point was attempted for defendant : that the anſwer by No appear- 
the Maſter, Sc. particularly by the plaintiff before the viſitor, and auce, wen 
by ſeveral acts, there has been a ſubmiſſion to the juriſdiction of the Sis e 
viſitor, which is concluſive. But there is no colour for it; for in difion t 
caſe of a private, particular, limited juriſdiction, and of courts pro- nie. 
ceeding by rules different from the general law of the land, no 
appearance, anſwering or pleading of the party, will give a juriſ- 
diction to the court: but if there is a want of juriſdiction in the 
cauſe, it may be called in queſtion at any time, even after ſentence; 
which is the caſe of all prohibitions, granted every term by the 
common law- courts for a nullity of juriſdiction; ſo that it may be 
applied for even againſt the party's own ſuit; and the ſame holds 
in a collatteral action or ſuit. 


As to the firſt point I agree, that it is not neceſſary, and there- 
fore not proper to enter into a ſtrict determination, whether or no 
all the ſtatutes are ſet forth in the plea; it is not poſſible for the 
court to take notice of it; but on ſo much as is ſet forth, I 
think, it appears, the Biſhop is general viſitor: but he is by the ſta- The Biſhop 
tutes prohibited to give new ſtatutes, or put in execution thoſe — 
any other: if he does, the College are abſolved from obedience; Q. power may be 
Elia. reſerving the power of adding, &c. hence ariſes the difficulty ſuſpended. 
as a caſe may happen, in which the Maſter, &c. may be ſubject e 
:to be removed by.another -power different from the Biſhop's, and 
that even for obeying the Biſhop's ſentence, and how then can the 
Biſhop be ſaid to be general viſitor ? But I am ſatisfied on that head 
that the Biſhop for the time being is general viſitor, till ſuch a 
caſe happens. The grounds, on which, B. R. went in the caſe of 
Mancheſter College, The King v. Biſhop of Cheſter. Pas. 1 G. 2. go- 
vern that:queſtion : a Mandamus was iſſued to the Biſhop to admit 
fellow of that College; the Biſhop returned, that it was a royal foun- 
dation; that he was general viſitor; and ſet forth the conſtitution: 
on exception to the return, B. R. ordered a peremptory Mandamus 
on this ground, that it was clear, the Biſhop's viſitatorial power was 
then ſuſpended.; for he was warden of the College, and could not 
viſit himſelf: that powers of this kind might ceaſe and revive 
without inconvenience: and that at that time the juriſdiction was 
in the King's courts, becauſe no viſitatorial power was in force. By 
like reaſon as that court held, that a general viſitatorial power might 
ceaſe and revive, and that during the ceſſer the juriſdiction would for 
want of particular appointment or reſervation of power devolve on 
the King's court of general juriſdiction; ſo in the preſent, where 
| the 
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the power of legiſlation is reſerved to the crown: therefore I am 
ſatisfied on the doubt, I had. 8 


This leads to the ſecond and main point, on the merits of the 
lea. I agree, that the preſentation ſet forth by the plea, is not a 
8 proper ſubject of viſitatorial power. To argue this clearly the ori- 
Ong dee, ginal and nature of viſitatorial power muſt be conſidered. The 
ſitatorial pow- Original of all ſuch power. is the property of donor, and the power 
= every one has to diſpoſe, direct, and regulate his own property; 
roperty of kt th (of ne a e. therefore if either che 
g like the caſe of patronage ; cus eſt dare, &c. therefore if either the 
. crown or the ſubje& creates an eleemoſynary foundation, and veſts 
the charity in the perſons who are to-receive the benefit of it, ſince 
a conteſt might ariſe about the government of it, the law allows. 
the founder or his heirs, or the perſon ſpecially appointed by him 
to be viſitor, to determine concerning his.own creature. If the 
charity is not veſted in the perſons, who are to partake, but in 
truſtees for their benefit, no viſitor can ariſe by implication, but the 
truſtees have that power.; from which account it appears, the na- 
ture of this power is forum domeſticum, the private juriſdiction of the 
founder, and cannot extend farther, unleſs ſome other perſon grafts 
upon it, and by expreſs words or neceſſary implication ſubjects the 
_ eſtate or. emolument, given by him, to the ſame viſitatorial power, 
.and to be governed by the ſame rules; and then the former viſitor 
is as a viſitor .created by that ſubſequent founder or donor : the 
grounds of which 4ppear from Holt in Philips v. Bury, 1 Ld. Ra. 
5, more at large in Skin. Sho. Parl cafes 35. The topicks of Biſhop 
Stilling fleet are.drawn from foreign laws; to be governed by the Ec- 
, Clefiaſtical law, which the law of England totally diſclaims and 
rejects. The founder may give a general power; or may limit and 
bind by particular ſtatutes and laws; may give the vifitor power of 
altering or giving new ſtatutes; or may reſtrain from doing it, or 
from acting according to any other; as is done in the preſent caſe. 
It the power to the viſitor is unlimited and univerſal, he has in re- 
ſpect of the foundation and property moving from the founder no 
rule but his ſound diſcretion, If there are particular ſtatutes, they 
are his rule, he is bound by them; and if he acts contrary to or ex- 
ceeds them, acts without juriſdiction; the queſtion being till open 
whether he has ated within his juriſdiction or not, if not, his act 
is a nullity. Holt in Philips v. Bury, where the Biſhop of Exeter 
was undoubtedly viſitor generally. 


To apply this general reaſoping: I will lay down ſome propo- 
ſitions, Which I will afterward illuſtrate, Firſt, this rectory was 
no part of the property of the founder: but given by a ſubſequent 
donor on ſpecial truſt. Secondly, this truſt is limited by rules dif- 
ferent from, and in ſome parts - contrary to the ſtatutes of the 
;Foundreis. Thirdly, the. viſitor bas authority to judge only accord- 
Ing to the ſtatutes of the ſoundreſs, and is reſtrained from acting 
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otherwiſe; conſequently has no power to execute this truſt, 
Fourthly, the Biſhop cannot give remedy in many caſes, which 
may ariſe on this truſt. Fifthly, as a conſequence frou the whole 
here is a nullity of juriſdiction in the viſitor; and relief muſt belong 
to the King's general courts of juriſdiction. 


As to the firſt the fact is plain; and admitted to be a truſt, I agree This not 
in general, that if a ſubſequent donor gives the legal eſtate, or in 32 pro- 
truſt, for the College without a declaration of a ſpecial truſt — ter 
will fall under the power of the general viſitor to judge of the ward on ſpe- 
legal property in the one caſe, or the equitable in the other; troſt, 
becauſe by giving in truſt for the College generally, and neither 
creating a diſtinct viſitor nor a ſpecial traſt, the donor has by plain 
| implication intended, it ſhould fall under the general ſtatutes and 
rules of the College, and be regulated with the reſt of their pro- 
perty: although in the latter caſe indeed a bill muſt be in equity to 
compel the truſtecs, if they refuſed : but in the preſent, the teſtator 
has declared a particular, ſpecial truſt which muſt in ſome way be 
carried into execution, and the will obſerved, 


| The ſecond appears ſufficiently in many inſtances on comparing 
the truſts of the will with the ſtatutes. | 


The third alſo appears plainly from the ſtatutes, But it is ſaid, Viſitor can 
the will may be conſidered as a new ſtatute as to this: if ſo, the . by 
viſitor is abſolutely reſtrained from executing this truſt, and the ** . 
Maſter, Sc. prohibited trom obeying; from which would follow 
abſurdities. The objection is founded on the principle, that this 
is a living within the deſcription of the ſtatute cus ad Collegia col- 
latio pertinet: but it is not ſo; thoſe words and that ſtatute are to 
be conſtrued of livings, where not only the legal eſtate, but alſo the 

truſt and equitable ownerſhip, belongs to the College abſolutely: 
whereas in this caſe, though the legal eſtate of the advowſon is in 
the College as a corporate body, it is on ſpecial truſt for a particular 
perſon deſcribed; which puts an end to the viſitor's power over it; 

for that ſhould not ſet up a different rule in equity, from what would 
be at law as to the legal eſtate under the like circumſtances, Sup- 

poſe, after the foundation of this College the crown had granted an 
advowſon or land to the ſenior Fellow of that College: this grant 
would have operated to make the ſenior Fellow a ſole corporation 
according to 4 Les. 190, which was admitted in the caſe of the 
Univerſity of Cambridge v. Crofts, B. R. Paſ. 13 Q: Anne, the Biſhop 

could not take away the legal eſtate veſted in a ſole corporation, 
though it happened to be part of the aggregate body, and give it to 
the aggregate body, | 


As to the fourth, it is admitted for defendant that if the deviſe Vigtor cannot 
had been to a ſtranger on the ſame truſt, the viſitor could have no give remedy 
power over it, The equitable muſt be like the legal; only the 

| College 


on this truſt, 
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College would be obliged to apply to this court to compel the truſ- 
tees to execute. It cannot differ the caſe, that the corporation 
of the College happened to be the truſtees. Suppoſe, it had been on 
truſt to preſent a member of another College, the viſitor of this could 
have no power over it: and the preſent caſe differs not in ſubſtance 
from that. On the firſt branch of this truſt and on the laſt, where 
it is to preſent to a ſtranger, it is admitted, the viſitor could have no 
power: but it is contended for over the intermediate branch, becauſe 
among the members of the College ſubject to his juriſdiction; and 
is compared to the caſe of a particular eſtate to the College, remain- 
der over: but that is not like this caſe; the College there having the 
abſolute ownerſhip during its continuance, here not, Suppoſe on 
a vacancy all the Fellows in their turn ſhould do an act, which the 
Maſter and major part of the Fellows ſhould conceive to be an ab- 
| ſolute refuſal, and ſhould thereon ſeal a preſentation to a ſtranger ; 
and before inſtitution one of the Fellows ſhould alledge, that in fact 
he had not refuſed, that the College miſtook, and ſhould preſent 
him; and he appealed to the viſitor upon their rejecting his claim: 
the viſitor could not judge of this; there intervening the right of a 
| ſtranger not ſubject to the viſitor's juriſdiction, and whom he could 
not compel to give up his preſentation; and therefore none but one 
of the King's courts of equity could judge, if it was a binding re- 
fuſal, or could give relief. Suppoſe a Fellow completely intitled 
ſhould at the end of the year refuſe to reſign: the viſitor could not 
compel him, for he could compel only for breach of the ſta- 
tute, which this is not: application for relief muſt be to ſome 
court of general juriſdiction, who may decree a reſignation of 
the fellowſhip or living, and enforce the decree under the ge- 
neral penalties of contempt: ſo that this argument for defen- 
dant turns the other way. I admit, that in Philips v. Bury, 
contumacy was held good cauſe of expulſion, and B. R. would 
not examine into the fact of that contumacy; which was right: 
but it appeared to be a contumacy within the Bithop's juriſ- 
diction, which muſt be ſhewn, though the contumacious fact need 
not be ſpecially ſhewn, But admitting for argument's ſake (and no 
otherwiſe) that that need not appear in expulſion for contumacy, 
it does not follow, that becauſe a perſon may take advantage of ge- 
neral pleading to cover a nullity of juriſdiftion, he therefore will. 
Jam ſure the preſent Biſhop would ſcorn to take ſuch advantage, 
if it might be taken. But we are not now on a caſe of expul- 
fion : it is ſufficient to ſhew that the viſitor, though general, could 
not give an adequate remedy in many caſes on this truſt: and the 
caſe of Eton College, Mich. 14 G. 2. the Kiig v. Bland, is an au- 
It muſt ap- thority; where the court held, that the bare averment of a viſitor 
penn can do would not preclude the juriſdiction of the court, but the extent of 
complete jaſ- his authority muſt appear, that the court may be ſatisfied, he can 
uce. do complete juſtice; and therefore a mandamus was awarded. 
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As to the fifth, whoever has a right by this truſt, muſt have Relief muſt be 
remedy; and I have ſhewn, the Biſhop has not power to give it, '* the King's 


courts of ge- 


It is admitted, that after teſtator's death, a bill might be to eſtabliſh neral juriſdic- 
this charity and carry this truſt into execution, and the viſitor would tion. 
have no Juriſdiction; the court muſt then have decreed for a per- 
formance according to the will; and ſuppoſing a queſtion had then 
ariſen at the bar on the conſtruction of the words of the will /enzor 
Divine then Fellow, the court muſt have determined that, and have 
laid down rules for execution of the truſt, by the College in all fu- 
ture times; which would have been binding to the College, the vi- 
ſitor, and all perſons: the ground of which is, that there muſt have 
been a complete performance, and there is no inſtance of this —— 
court's decreeing a truſt by piece- meal or parts. Nor is it any an- f tan mant 
ſwer, to ſay that no ſuch a decree has been made; for the legal eſtate be decreed. 
is in the truſtees, and this truſt is for ever executory, and always May be at any 
ſubject to be ſo till determined in equity, and therefore ſuch a con- be. 
ſtruction may be made at any time. The reaſon of the caſe of the 
King and this very College, 4 Mod. 433. Skin. 359, 308, 393, 540. 293. 
Comb. 279, is very material. It might be ſaid there, as has been 
here, this is a power ſuperadded and annexed to the viſitor's: the 
court ſaid there, it aroſe on the publick laws of the land. The 
only difference between the two caſes is, that aroſe on a publick 
act of parliament relating to government; this on the general 
rules of equity, which is part of the general law of the kingdom, 
It is ſaid, new donations may be ſubject to the viſitor's juriſdiction, 
as it has been held, new engrafted Fellows may; but that is not ad 
zdem; for this is founded on a new donation and ſpecial truſt: the 
caſe urged for this is that of Clare Hall (long after that in 5 Mod. Ante. 
421,) where I allowed the plea. I am not an enemy in general to 
viſitatorial power, but incline to ſupport it as far as neceſſary; and Newingrafied 
Went there farther than Holt did in 5 Mod. but the reaſons, on which Fellow 22 
founded myſelf there, hold not here. There was a plain impli- = 6 
cation to ſubject io the general viſitatorial power to avoid confuſion, void confu- 
which would ariſe, if every one coming in as a Fellow ſhould not be fin. 
ſubject to College diſcipline: and in 2 Jo. 175, it is determined, that 
power of expulſion includes power of admiſſion. I there indeed laid 
weight on the inconveniencies which might ariſe from a different 
deciſion; which were obvious, but different from the preſent, for it 
is not ſo neceſſary in this caſe, that every ſpecial truſt, conſiſting of 
various parts, ſhould be ſubject to the juriſdiction of that viſitor: nor 
will the like confuſion enſue, The viſitatorial power, as allowed and 
eſtabliſhed by the law of England, and on the grounds on which it is 
eſtabliſhed, is moſt uſeful in Colleges and learned ſocieties; and I am Vittatorial | 
for ſupporting it as far as it is eſtabliſhed by the conſtitution of this power, bow 
kingdom, particularly by the judgment in Exeter College's caſe ; but 90D Ki 
am not for extending it farther; much leſs for giving way to and 
extending it on principles and rules derived from foreign laws, which 
the law of England rejects: and concur on the whole, that the plea 
| ſhould be over-ruled, 
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Caſe 194. Anonymous, June 15, 1750. 
A OTION on the part of the plaintiff's Jeſſces of the Dean 


and Chapter of Durham, for an injunction to reſtrain defen- 
dant's certain fiſhermen, from uſing ferry-boats on the river Tine. 


Wig 


LoRd CHANCELLOR, 


Injun&tion This was moved before; and denied, becauſe the plaintiffs had not 
before anſwer ſnewyn, that they had kept up ſufficient ferry-boats. I had other 
to reſtrain 0- ; X CE | ; n | 
ther ferry- doubts on that motion. It is not of courſe to come into this court 
boats, denied. on infringement of a franchiſe to bave an injunction upon filing 
the bill before anſwer. The general rule is after the anſwer: in 
bills for an injunction to ſtay waſte, the court will grant it before 
Granted to anſwer, on filing the bill, and ſhewing that waſte may be com- 
ſtay waſte. mitted; becauſe there cannot be a compenſation, and it may be an 
Or where the irreparable miſchief. To be ſure there may be ſome caſes, as in a 
* matter of account or damages, where the court does it; that is, 
where the right of the plaintiff appears on record, In caſes there- 
= fore of a new invention by letters patent, a bill may be filed for in- 
fringing that right; and before anſwer (the right appearing by 
matter of record) on filing the bill and affidavit it may be granted. 
So in the caſe of a book-vending, which by a& of parliament is 
veſted in a particular perſon, though the right not appearing by re- 
cord of this court yet being grounded on an act of parliament; that 
might be a foundation to grant injunction before anſwer: but 
otherwiſe in theſe ſpecial caſes you muſt ſtay till anſwer comes in. 
However as the right of the plaintiffs to the ſole uſe of this ferry ap- 
pears on record by a decree of Lord Couper, I thought that the 
record of this court was a ſufficient foundation to grant an injunc- 
tion before anſwer: and there have been caſes of that kind; where 
a right has been tried by the parties, that right appearing by re- 
cord of the court, has been thought a foundation to grant it be- 
fore anſwer, But this was a very tender caſe to interpoſe to re- 
ſtrain before anſwer; being of great conſequence to the city of 
London from the coal-trade, Therefore as it was not ſhewn, that 
the plaintiffs kept up ſufficient ferry-boats to carry paſſengers, Cc. 
I denied the motion, This has now been endeavoured to be ſhewn 
by affidavit; but the affidavit is not ſufficient for that purpoſe, On 
the circumſtances I will not reſtrain, and conſtrue it a breach of the 
privilege. This is like the ferry on the Thames, and paſſage-boats 
to Graveſend, which have a ſole right of carrying, yet other wher- 
ries do carry every day; and it is not held an infringement ef that 
right. £23 „„ 5 | 
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Ameſbury ver/us Brown, June 16, 17 50. Caſe 195. 


Woman was ſeiſed in tail of an eſtate, reverſion in fee to the Huſhand of 
right heir of her brother, of whom ſhe was one out of four; 1 
but ſeiſed of the equity of redemption only; the legal eſtate morigage. 
having been conveyed by mortgage by her anceſtor, the teſtator, and is in re- 
She levies a fine, and makes a conveyance of this eſtate by leaſe and 3 eee 
releaſe to Brown in conſideration of money paid, and of paying deem by re- 
600 J. due on the mortgage, and of paying legacies by the teſtator's ee 8 
will charged on his eſtate. Afterward ſhe inter marries with Brown; haſband not 
and previous to the marriage a ſettlement is made of this eſtate allowed inter- 
(which was the huſband's under the prior purchaſe) to the huſband eſt on the 
| ; ; Wl , . mortgage in 
for life afterward to the wife for 99 years if ſhe ſo long lived, re- life of his wife. 
mainder to iſſue of the marriage, remainder over. After the mar- 
riage, the huſband takes an aſſignment of the mortgage, reciting 
that the premiſſes had been deviſed to his wife, and a conveyance 
of the legal eſtatein fee to uſe of the huſband : the wife dies without 


iſſue ; the huſband continues in poſſeſſion. 


The three co-heirs of the firſt teſtator, intitled by the reverſion 
in fee, bring a bill againſt Brown, the ſurviving huſband, to redeem 
this eſtate on payment of the incumbrances on it, ſo far as they 

are obliged to pay, and to have an aſſignment of three-fourth 
parts to them; inſiſting they were not obliged to pay intereſt on the 
principal ſum of theſe incumbrances farther back than from the 
death of the wife: and that as defendant had taken in the mort- 
gage, and received the profits, the intereſt during her life was ſup- 
poſed to be paid: though in general it was a prevailing principle, 
that tenant in tail ſubject to a preceding incumbrance has a right to 
continue not only the capital but to charge with intereſt alſo; yet 
there is another rule, that if tenant in tail diſcharges the intereſt of 
incumbrances, neither he, nor any in his place, ſhall be permitted in 
equity to ſet up that as a fact undone, but the remainder ſhall have 
the benefit of it; and none in place of tenant in tail can inſiſt on 
being a creditor on that eſtate, 


For defendant, it was inſiſted, that though he received theſe pro- 
fits, he received in right of his wife, tenant in tail, who was not 
obliged to keep down the intereſt for reverſioner; and received them 
on ſuppoſition, that the ſettlement was good, and the ownerſhip of 
the eſtate would follow it, Therefore he muſt be redeemed on 
payment of the whole principal and intereſt, during the time he 
was in poſſeſſion, as if the mortgage had remained in the mort- 
gagee. In Sarjeſon v. Cruiſe, October 26, 1742, Jane Pit was tenant 
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for life of an eſtate with power to charge any ſum, not exceeding 


4000 /. on the eſtate in queſtion ; which eſtate was limited to her 


ſon William in tail, remainder to the right heirs of the father: the 
plaintiff claimed in the ſame way as the preſent plaintiffs ; and in- 


ſiſted, they were under no neceflity of claiming as heirs at law of 
William Pit, as the remainder in fee never came into poſſeſſion in 
his life, but to be right heirs of the father ; and therefore the per- 


ſonal eflate of the infant William Pit was obliged to keep down | 


ſach intereſt, as accrued due in life of tenant in tail, on which his 
Lordſhip was againſt the plaintiffs ; for that the owner of an eſtate 


in tail, remainder over, never was made a debtor in ſuch a caſe. | 
But what the court went on in its determination, which was in 


favour of the heirs at law, was, that William Pit being an infant, 
the guardian ought to have applied the rents and profits of the 
eſtate to keep down the intereſt in diſcharge of the incumbrance ; 
and therefore what ought to be done by the guardian ſhould be con- 


ſidered as done; and conſequently the real eſtate diſcharged ſo far, 


as the rents and profits in life of the infant would go in diſcharge : 
but if that not ſufficient, it was made an incumbrance on the re- 
mainder. Chaplin v. Chaplin, 3 Will. 235. ſhews, there is no obli- 
gation on tenant in tail to keep down intereſt of a mortgage. This 
is to be conſidered in the ſame light, as if the mortgage had been 
in a ſtranger. ' It is not the caſe of coming to have the perſonal 


eſtate applied in exoneration againſt the perſonal repreſentative of 


the wife, which would be allowed in general, The queſtion is, 


whether a huſband, tenant in tail in his wife's right, is intitled to 


intereſt of the mortgage accruing during wife's life? Notwith- 
ſtanding the rule infiſted on, a court of equity will ſtill take into 


conſideration the manner in which that mortgage is paid off: al- 


though if it had been a diſtinct tranſaction of a huſband tenant in 


tail taking in a mortgage with a view of diſcharging and clearing 
the eſtate, without other circumſtances ; the court would not con- 


ſider the tranſaction! in any other light. 
Lord CHANCELLOR. 


'This 1s clearly as favourable a caſe Gi the repreſentative or huſ- 


band of tenant in tail, ſeiſed of an eſtate in right of his wife, to 

claim the benefit of the intereſt, that accrued during life of that | 
tenant in tail on this mortgage, and to have it paid on a redemption 
made by the reverſioner, as could come before the court; becauſe 
here was a plain intent in the tenant in tail to have made the ellate 
her own: but ſhe has failed in the manner of doing it, by leævying 


a fine only; which could only bar the iſſue; not the reverſioner or 


remainder. She being diſappointed therein, the reverſioner, who 


might have been barred, comes to have poſſeſſion of the eſtate. 


This being ſo favourable a caſe therefore for defendant, I directed it 
to 


7 x 3 SS? 3 
my C&S, * % n e SY — 2 ” 7 
Er oe we . e 8 Ye Th PRESS. I, 4 8 n 2 4 
; Fe Pt - a9 5 7 e 0 2 37. oy I Ret IDES I . 5 e Rags NE 
E . r A e r I 
n 8 5 > 1 AE - r 405.5 . TE OT EONS, oi 
Ew 25 * SR . ROLES. 8 : 05 e 5 1 A IT he — i. A 
e Jes 8 2 2 Bos, 2 wy 72 2 2 7 95 2 r 1 GY - EE 2 be 
We Met LS . > p n n 4 tech Bt - — rt fx; 
8 IN WS. 2 5h — 5 SS gr. I a PEP OE Fog 4 r * a a 52 * * 3 e 1 2 
2 — SY I I N ö MT Te ny 8 * r 
0 5 — * — 2 - . be 1 * 2 


q D — 
I. 

* a" 

= Ao 

=. wh 


in the Time of Lord Chancellor HarDwiIcCKE. 


to ſtand over, to ſee if there was any determination to govern my 

judgment. There is none directly on the point; therefore I mult 
determine on general rules: and what weighs with me, is the fear 
of breaking in on general rules; which may be of bad conſequence 
in other caſes; overturning what has been taken to be eſtabliſhed. 


She was intitled herſelf to the reverſion in fee of one fourth part 
of the reverſion; the other three-fourths belonging to the plaintiffs, 
the other three co-heirs. She might by recovery have barred the 
reverſion in fee in the whole: by fine ſhe could bar it in her own 
fourth part. The taking the aſſignment of the mortgage by the 
| huſband appears to be after the marriage from the recital, when 
the huſband, if the ſettlement had been good, was ſeized in his 
own right for life : if not good, and the eſtate in tail continued, he 
was ſeized in right of his wife, 


The queſtion ariſes, from what time intereſt is to be computed ? 
Jam of opinion, the huſband is not intitled to have any allowance 
of three- fourth parts of the intereſt, conſidering him in any light. 


Firſt conſider him as a purchaſer of this eſtate by the agree- 
ment and conveyances, made with her, then a eme ſole; which 
is the true way: but if that was out of the caſe, conſidering him 
as huſband of tenant in tail in poſſeſſion of the eſtate, having taken 
in a mortgage of the eſtate : the rule of equity would be, that 
his purchaſe would be defeated: but he ſhould have the be- 
nefit of the mortgage ſo taken in for ſatisfaction of his prin- 


cipal and intereſt, that is, ſo far as not ſatisfied by the rents and 


profits of the eſtate : and if his purchaſe was defeated, he muſt be 
. Conſidered as a mortgagee, If as mortgagee in poſſeſſion, he muſt 
Account for the rents and profits of the eſtate ; and out of. theſe 
rents and profits the intereſt. of the mortgage muſt be kept down. 


If he had purchaſed the reverſion only, and taken an aſſignment of 


the mortgage, and never came into poſſeſſion, and his purchaſe then 
defeated and evicted, he would be intitled to have his whole prin- 
cipal and intereſt ; becauſe he received nothing out of the eſtate to 
keep down that intereſt. But thoſe profits he received muſt be ap- 
plied to keep down the intereſt of the mortgage, conſidering him 
as a purchaſer, or mortgagee in poſſeſſion if his purchaſe does not 


ſtand. This is on the foot of the purchaſe; taking it in the leaſt 


favourable light for defendant: nor on the foot of the ſettlement 
will it mend his caſe; for as tenant for life under that ſettlement 


he would be bound to keep down the intereſt ; ſo would the wife, 


if ſhe ſurvived, | 


Which brings it to he ſecond way of conſidering it, as if the 

. purchaſe and ſettlement were out of the caſe, and confidering him 
as having married tenant in tail of an eſtate, reverſion in fee to ſtran- 
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gers as to o three- Wurde, and being in poſſeſſion in her right, taking 


in a preceding mortgage binding that eſtate in tail, and after ward 


continuing in poſſeſſion, and receiving the rents and profits. The 
queſtion then will be, whether ſuch a huſband after death of his 
wife without iſſue, is intitled notwithſtanding receipt of the pro- 


fits not to be redeemed without paying the whole intereſt? In ge- 


neral a court of equity endeavours to make every part of the owner- 


ſhip of an eſtate bear part of the incumbrance : as if there is te- 


nant for years or life ſubje& to a mortgage, they muſt keep down | 


the intereſt during that time. But there is particular eſtate, called 


an eſtate tail, which is diſtinguiſhable : and therefore it is true that 


1n general caſes, if there is tenant in tail remainder over, ſubject 


to a preceding mortgage or incumbrance ; and tenant in tail is in 


poſſeſſion and receipt of the rents and profits, the mortgage in hands 
of mortgagee ; and he lets the intereſt run in arrear without applying 
to keep it down; neither the iſſue in tail nor the remainder- man can 
come againſt that tenant in tail to compel the keeping down the in- 


tereſt, nor againſt the repreſentative of tenant in tail after his death, to 


compel the indemnifying and diſcharging the remainder from that 
arrear of intereſt incurred during poſſeſſion of tenant in tail and his 
receipt of the profits, unleſs in that fingle inftance, which was the 
caſe of an infant, of Sarjeſon v. Cruiſe. Chaplin v. Chaplin, is ſaid to 
be determined differently from it: but I do not know, whether 


they agree in circumſtances which may make a great difference. 
I went on the general rule, that the act of a guardian or truſtee of 


an infant ſhall not alter his property or that of thoſe coming after 


him. Where there is tenant in tail of full age, courts of law as 


well as equity, confider the reverſioner or remainder as in the power 
of that tenant in tail. But the caſe of an infant-tenant in tail is dif- 
ferent; as he cannot bar the remainder unleſs under the King's privy 
ſeal; a method which is never granted voluntarily to change the 
rights of the parties, but in caſe of ſome family-ſettlements, which 


is not the preſent caſe. The next conſideration is, how the caſe. 


will be, ſuppoſe, that tenant in tail takes an aſſignment of that 
mortgage to himſelf, and dies without barring the remainder in 
fee. Taking the aflignment to himſelf, he will be conſidered as 
owner of the eſtate, and, as it is ſaid in Chaplin v. Chaplin, ſeiſed 


of an eſtate which may continue for ever: then perhaps the rever- 


fioner would have ſtronger reaſon to ſay, the whole eſtate was diſ- 
charged of this mortgage, than on the other fide the repreſen- 
tatives of tenant in tail could have to ſay, they ſhould be reim- 
burſed the intereſt incurred due during his life ; becauſe it may be 
conſidered as waiting upon the inheritance during that time: but it 


has not been carried ſo far as that. In the caſe of Mr. Smith of 
Meal Hall in Efſex, tenant in tail died without barring, but had taken 
in a mortgage, which was conſidered for the principal as an incum- | 


brance on the eſtate : but the queſtion of intereſt did not ariſe there. 
Then, 
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the Time of Lond Chancellor Hazpwicke. 


- Thin ſuppoſing this taken by tenant in tail himſelf in n 


how ſtands it in reſpect of the intereſt? No caſe is cited, where 
ſuch a tenant in tail being in poſſeſſion, his perſonal repreſentative 
has been allowed to burthen the reverſion in fee with the intereſt 
incurred during his life, where he was owner both of the eſtate in 


poſſeſſion and the charge. And it would be of very miſchievous 
conſeauence, if it ſhould be taken to be otherwiſe. Suppoſe he had 


died, and left iſſue in tail: could the perſonal repreſentatives of te- 


nant in tail come againſt the iſſue to burthen that eſtate with the 


intereſt of that mortgage? It would be conſidered as taken in for 


the benefit of the iſſue in tail. Caſes of this kind depend on ſuch 


a variety of circumſtances, it is impoſſible to draw the line. The 
tenant in tail was but tenant at will to the mortgagee ; who might 


have brought an ejectment, and turned him out of poſſeſſion, 


and have received the rents and profits: there the profits would be 


taken from the tenant in tail during his life. Suppole, tenant in 


tail had afterward brought a bill to redeem the mortgage; he muſt 
redeem -on payment of principal, intereft, and coſts; then ſhould 
that burthen the eſtate of the remainder with all that intereſt, 
which had been paid out of the rents and profits of that eſtate in 
the hands of the mortzagee? None can tell, when tenant in tail 
took the mortgage, or on what grounds it was done. The reaſon 
might be, that the mortgagee intended to bring an ejectment, and 


turn him out of poſſeſſion, and take the rents and profits to his 


own uſe, That does not appear: but various reaſons might be for 
taking in the mortgage ; to prevent ſuits, &c. by forecloſure or eject- 


ment: and it would be making it liable to too great uncertainty to 


ſay, that all the minute conſiderations of tenant in tail, taking 


an aſſignment of a mortgage ſhould be conſidered by the court on a 
queſtion between the perſonal repreſentative of tenant in tail and rhe 


revei ſioner, after it came into poſſeſſion. I do not ſee how this dif- 


fers from the cate of intereſt paid by tenant in tail, Suppoſe, the 


mortgage had remained in the hands of a ftranger, the mortgagee ; 


and tenant in tail, after being in poſſeſſion had paid the intereſt ; the 


perſonal repreſentatives of that tenant in tail could not come againſt 


the owner of the reverfion tor a ſatisfaction of that ſo paid out of 


the eſtate. There is no inſtance of it. Then if the intereſt is 


kept down not by payment of the mortgagee, but by tenant in tail 
being in pofleſſion and taking the profits of the eſtate and mort- 
gage to himſelf; be has paid himſelf that intereſt out of the rents 
and profits of the eſtate. But that is not the caſe: and therefore 


Jam unwilling to make a precedent of the repreſentatives of te- 
nant in tail, calling back the intereſt of that incumbrance paid ; and 


it is right to let things ſtand, as the courts find them at death. 


ef tenant in tail: neither is that ſtrictly this caſe; this being a 


caſe of a mortgage taken in by huſband of tenant in tail ſeiſed in 


right of his wife; but that will not make any difference; for the 
„„ e huſbond 
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huſband of tenant in tail ſo ſeiſed ought to be conſidered in the 
fame ſtate as tenant in tail ought to be exactly, and in no better; 
taking the eſtate ſubject to all the incumbrances, actions, and reme- 
dies, the mortgagee had in the eſtate, and to the right and eſtate 
the reverſioner or remainder-man had in her eſtate; and conſequent- 
1y has not a right, after having received the profits of the eſtate du- 
ring the life of the wife, to come againſt the remainder for ſatiſ- 
faction of the intereſt; which naturally the rents and profits are to 
anſwer. This is not ſetting up a right to come againſt the perſonal 
eſtate of tenant in tail to ſatisfy arrears of intereſt ; hut. ſetting up 
a right in the repreſentatives of tenant in tail to bring a burthen on 
the reverſion in fee, which has been diſcharged by tenant in tail 
himſelf.: and, as there is no precedent, I will not make one, Be- 
fide it falls in with natural juſtice, that thoſe, who have a divided 
intereſt of an eſtate, ſhould keep down the burthen during their 
own time, N | 7 ths 


Therefore an account of the profits muſt be directed, accrued 
ſince the death of the wife: and from that time he muſt have 
an allowance of the intereſt accrued ſince on the mortgage, and 
on the legacies that were paid off. e 5 


Legacy char⸗ The teſtator, having given his eſtate generally after payment of 
ged on real-e- debts and funeral, without mentioning legacies, afterward gives four 
2 e per- legacies to each of his four fiſters; and in the ſame clauſe adds, all 
ſonal not to x 6 | : | , « 

-be applied in which legacies, I mean, ſhall be paid out of my frechold eſtate in 
aid. N.” and by a ſubſequent clauſe gives a power to mortgage and 


charge the real eſtate for payment of that money. 


It was inſiſted, that a legacy generally given is payable out of the 
perſonal -eſtate.: and though afterward made a charge on the real, 
yet, as heir at law is not to be diſipherited, the court looks on it, 
that unleſs the perſonally is exprelsly exempted, the legacies ſhall be 
payable out of the perſonal, _ „ | 


Lord CHANCELLOR. 


This is not within the common rule; not being a common 
charge on the real -eſtate in aid of the perſonal, but an expreſs in- 
cumbrance on that eſtate; an expreſs gift of the legacy out of the 
real eſtate; which wherever done, the real muſt bear that burthen, 
and the perſonal is not applicable in aid: and this is ſtrengthened 
by the ſubſequent clauſe.; by which he meant, the tenant in tail 
thould have power to do it even without ſuffering a recovery, 


Alley 
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in the Time of Lord Chancellor HARD WIC EE. 483 


Aſtley verſus Powis, June 23, 1750. Cale 196. 
A Gam of money was due by covenant on articles on a decree Poſt. 


againſt Mr. Langley in 1694, and a report was made and con- June 30. 
firmed, which aſcertained and liquidated the whole ſum and intereſt g of inter- 
thereof at the then legal intereſt as well as the principal, vig. 6 per eſt. 
cent. amounting to an accumulated ſum of 1440 J. | 


It was inſiſted, that there ſhould be 6 per cent. on all the arrears 
ſince; there being no diſcretion in the court to abate the intereſt: - 
in Maſe: v. Fauſſet, Lord Talbot thought, that when the arrears of 
intereſt are computed fince the reduction of intereſt upon a mort- 
gage Carrying © per cent. he could not make a variation in reſpeC of 
future intereſt to be paid on that accumulated ſum ; becauſe that 
intereſt is to enſue the principal: but Lord Hardwicke was afterward, 
4th March 1742, of a different opinion, and held, that ſhould not 


be the rule; that the principal ſum ſhould carry the original intereſt; 


but the accumulated ſum arifing after the reduction, ſhould carry 
leſs intereſt, upon the diſtinction that the making the intereſt princi- 

al by intervention of the court ſhould be conſidered as making in- 
tereſt principal by agreement of the parties; which if done after the 
ſtatute reducing the rate, that agreement could not make more than 


5 per cent. But this is an accumulated ſum fixed and aſcertained by 


the report before the reduction of intereſt, which was not till 1712, 


therefore there is no diſcretion in the court, to vary from the legal 


intereſt it bore at the time. 
LoRD CHANCELLOR, 


Is this inſtead of a covenant had been a bond with penalty, the The court - 
penalty, being a debt at law, would affect the real eſtate. But it will zune as far, 
depend on the will of Mr. Langler, whether the whole real eſtate is auain — 
ſubject to payment of debts; for if it is, it will be affected by equi- ment of debts. 
table as well as other debts. Therefore it muſt ſtand over to look Neal eſtate 
. , 3 , where charg- 
into the will, whether the real is charged with payment of debts ed, affected 


thereby: There are caſes which have gone a great way; and the by <quitable 


as well as o- 


court to attain payment of debts will certainly go as far as it can. a debts: 


The KING verſas Curtis, Trinity Term 1750. Cale 197. 


Exchequer. 


1 5 F ES Lo . 3 N 1% Diem clauſit 
Diem clauſit extremum having iſſued to inquire the day, . 


i year, and place of the death of Curtis; what goods, chattels, ſued for a ſim- 
debts, Sc. he had thereon; and to whoſe hands they afterward 8 contract 


ebt to the 
0 came, Crown. 
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came, = now are in: what lands and tenements he had on | his 
deaths; who has ſince received the rents and profits, and does now : 
and that the whole ſhould be extended and ſeiſed into the King's 
hands. There was a ſeiſure in conſequence thereof, 


2 — — 2 
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Applicakion wh as by the creditors and admaioiſirarore of 


Curtis to ſet aſide this writ, as iſſued improperly ; for that the debt 
due from Curtis to the crown was by ſimple contract, and not on 
record at the time of his death; it not being a debt on record till 
the inquiſition taken after his death; which ſhall not have relation 
to make it ſo in his life, and will not warrant this writ; which can— 
not iſſue for a ſimple contract due to the crown at his death. Till 
the act putting bonds on the foot of a debt on record (which was 
to facilitate the recovery of it, as then there would be ſufficient 


ground to award execution) the crown could not have done this ; 

upon a bond: then certainly not upon a ſimple contract, from | 

which there is no lien on the real eſtate to affect it in the hands of 1 

heir, deviſee, or purchaſer ; as it would, if it had been a debt on 

record at his death. As to the perſonal eſtate, though the aſſets Mi 

are adminiſtered in paying judgments, this writ is to ferch all back, 7 

and would overturn any payments made by a debtor cf Curtis to 

his executor, although ſuch payments were good: and according 1 

to this a ſale in market overt will not affect the right of the crown, 

5 who may follow into the hands of a creditor, or of whoever bought 1 

Þ up this perſonal eſtate before the inquiſition, and drive them to wy 

„ their remedy againſt the executor, who may be worth nothing, T8 

| This matter was never yet determined: and the prerogative ſhould _ 

1 not be extended farther than the benefit of the publick. 4 4 

WW The court wok time-to conſider, and this term gave judginent, 1 

+ that the writ iſſned properly: but did not determine the points. Ui 

[| * Bunb. 315. Againſt the crown had been cited the King v. Will inſon oe: I | 

1 whole eſtate had been attempted to be brought within the ſtatote 1 

i 13 Eliz. c. 4. which the court there declared, they could not do, 7 

. becauſe he was not an officer 2 that act. "= 

1 Baron Clarke aid, it ns ddt ſoz the queſtion there was, whe- 

* ther a man becoming a receiver, his eſtate was ſo bound from that 1 

'| inſtant, that notwithſtanding ſeveral quztuſes and ſettlements they 

| would be all over-reached, and reſort might be to the lands in the 0 

* . Miſt inſtance ? ＋ That the caſe was never determined: but no coun- | __ 

| 317: Mp de. tenance was given to it, becauſe purchaſers might think fiom thoſe 1 5 

| feudant. qQuretuſes, that they were ſafe. „„ W 

6 | . 
| : 
4 Gibſon : 

1 
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Gibſon verſus Lord Montfort, June 25, 1 750. Cale 198. 
Rogers ver/us Gibſon. 


R. Shepherd by his will gave all ſuch worldly eſtate, as it 
leaſed God to bleſs him with, as follows: All and ſingular 
his freehold, leaſehold, copyhold, and alſo perſonal eſtate of what 
kind ſoever to truſtees, their executors, adminiſtrators and afſigns, 
in truſt to and for ſeveral uſes; to pay ſeveral reſpective annuities, ' 
ſums, and legacies by and out of the produce of the perſonal eſtate ; 
if that ſhould happen to be deficient, then to pay the ſame by and 
out of the rents, iſſues, and profits ariſing by the real eſtate; and as 
for and concerning all the reſt, reſidue and remainder of the real 
and perſonal eſtate of what nature and kind ſoever, after proviſion 
being made for the payment of the legacies, &c. he gives to ſuch 
child or children, as his daughter ſhould have lawfully begotten, 
whether male or female, equally to be divided between them; if 
his daughter ſhould die without ſuch iſſue of her body lawfully be- 
gotten, then to two other perſons equally to be divided between 
them ſhare and ſhare alike. In another clauſe in the will he directs - 
and orders, that upon the death or deaths of all and every perſon 
or perſons, to whom annuities for their lives were given ſuch 
annuities, as ſhould fall in from time to time, ſhould go back to the 
refidue of the real and perſonal eſtate, and go to thoſe in remainder 
over, By a codicil he adds, provided his daughter die without 
iſſue; but if ſhe ſhould leave a child or children, ſuch annuities as 
fell in ſhould be divided among them ſhare and ſhare alike. He 
executes another codicil, reciting that, whereas he had by his laſt 
will of ſuch a date given and deviſed to his executors a ſum of 
money in truſt for A. and another in truſt for B. he revokes thoſe 
| legacies, and defires, that writing ſhould be a further part of ſaid 
laſt will and teſtament. Before the laſt codicil he had made a pur- 


chaſe of ſome lands. 


Two queſtions were now made, beſide what related to the copy- 
hold. One concerning the ſurplus rents and profits of the real 
eſtate after ſatisfaction of the particular charges on it created by the 
will, till ſuch time as the perſon to whom he deviſed on contin- 
gency, vig. a child of the daughter, came in efſe : whether they 
were to go either as part of the refidue to attend the ſeveral limita- 
tions of that reſidue, or to the firſt taker of that reſidue, or to 
reſult to the heir at law ? the other queſtion was, whether the after 


purchaſed lands ſhould paſs by the will ? 


Vol. I. 6 H It 
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It was infiſted, the whole being given away, there can be no 
reſulting truſt for the heir: great pains being taken to prevent an 
inteſtacy as to any part, Though the heir wart not the intent of 
the teſtator, if it reſted on that alone, yet, when a queſtion is 
doubtful, what is compriſed in the reſidue, what the teſtator 
deſigned, is material in deciding it. This reſidue conſiſts of a 
compound fund of ſeveral ingredi:nts. In the clauſe of annui- 
ties falling in, the word refidue cannot mean ſimply that eſtate, 
the teſtator poſſeſſed at his death; ſpeaking of what is ſuppoſed. 
to have happened after his death; it being the reſidue of the 
profits out of which theſe annuities are to be paid, In other bran- 
ches of the will he has induſtriouſly affected an accumulation 
of the produce of different parts of his eſtate; for in a legacy 
to a particular perſon he has taken care, the intereſt ſhould be 
accumulated from time to time; a fortiori his deſign was the ſame | 
as to the reſidue intermediate. He conſidered his eſtate not as 
conſiſting of the inheritance excluſive of the rents and profits du- | 
ring the contingency, Deviſe of rents and profits gives the eſtate 
itſelf, Co. Lit. Had he ſaid fo in terms, there would have been no 
doubt; and here are words ſufficient for that, Moſt caſes of ac- 
cumulation depend on the particular circumſtances; as did Hopkins 
v. Hophins and others, before his Lordſhip, It was ſome time, be- 
fore ſuch a deviſe to a perſon not in efſe was allowed ; but now it is. 

It muſt be admitted, the eſtate in the mean time will deſcend : 
on the other hand it muſt be allowed, one may direct the profits 
for the perſon unborn, where he has deviſed his eſtate by way of 
truſt ; becauſe that limitation muſt be within a life in being ; and 
there is ſufficient to ſhew, that was Eis intent. Refidue generally 
would not in Caſe of real eſtate have the ſame conſtruction as of 

erſonal: in the latter it meaning every thing, however arifing, as a 
lapſed legacy, or any thing not particularly mentioned, or given on 
contingency : not ſo as to real eſtate, as the intermediate profits 
of an eſtate to take affect on a future contingency would deſcend : 
but here the teſtator has ſhewn he intended to comprehend all the 

rofits under the reſidue: and as the heir admits, that giving 
the perſonal eſtate gives the profits of it, by mixing both he ſhews his 
intent, the intermediate profits of the real ſhould go the ſame way, 


Next, the after purchaſed lands paſs by the codicil; it being a 
republication, executed according to the ſtatute, and as a confir- 
mation of the will. Both together make up a complete will, whe- 
ther it takes away or alters part; and every codicil is ſuppoſed an- 
nexed to a will and part of it, though not actually faſtened thereto, as 
this in fact was found to have been at teſtator's death; who therefore 
ſubſtantially re- executed the will itſelf; and then it muſt be ſhewn, 
that it was in a different condition at the time of making; as where 
part of a will appeared to be ſttuck out; but not when done ; 5 
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the court muſt take it to be as at that time. It is not eaſy to know 
the reaſon of the diſtinction between a deviſe of a real and perſonal 
eſtate, which the teſtator had not at the making, In ſore books 
it ſeems to depend on the word having in the ſtatute of H. 8: 
but perhaps it may as well be from analogy to cuſtom, But if 
after the purchaſe he declares the former to be his will, he need 
not repeat the deviſe over again; and he has plainly done ſo 
by this. A codicil in its natute implies a ratification, fo far 
as it does not vary: if it repeals the whole, it is not a codi- 
cil, but a new will, Whether he ſays re ubliſh, or recites the 
former will, or declares his intent it ſhould ftand, it amounts 
to the ſame, It is rot neceſſary he ſhould declare to witneſſes, 
it is laſt his will; nor even in the firſt will to tell the witneſ- 
ſes he publiſhes it, if ſigned and ſealed: as was determined 
lately in B. R. on two caſes ſent out of this court, Trimmer v. Jack- 
ſn and Worwood v. Scot, that delivery by teſtator as his act and 
deed is ſufficient. Notwithſtanding the ſtatute of frauds a will 
may be made, properly atteſted, giving real eſtate to ſuch uſes as 
contained in ſuch a ſettlement, though that ſettlement is not atteſted 
by three witneſſes, and it would paſs new purchaſed lands; for 
ſufficient certainty, by referring to ſomething certain. So if it is 
to ſuch uſes, as he ſhall declare on a particular occaſion, or as another 
ſhall appoint, though that is not atteſted by three ; for any thing 
ſhewing his meaning with ſufficient certainty will do. This codicil 
is as much a part of the will, as if all the words were recited in 
it: nor can there be a ſtronger republication by a diſtin& inſtru- 
ment, unleſs he had ſaid, I confirm; and it is the ſame here, as if 
he had. In Cart v. Cart, a man created a term for years, ſettled it 
on truſtees for benefit of himſelf, and by will gave it to his ſon, 
makiog him executor : he renewed the leaſe ſeveral times, and died 
with the like leaſe in truſtees for him ; but he wrote on the back 
of his will, that if his ſon ſhould be proſecuted by the government 
ſo as to incur a forfeiture, and be incapable of enjoying the leaſe 
and being executor, he gives it to his other ſon and daughter, 
Mo forfeiture happened: the queſtion was, whether the ſon, $0 
whom given by the will while it was another actual leaſe, ſhould 
be confidered as deviſee of this leaſe at the time of the death; it 
being infiſted that writing was a republication of the will : and of - 
that opinion was his Leraſbip: that the words were ſufficient to take 

it in. There was a direction in the will, that the leaſe ſhould be 
renewed ; which ſhewed he meant a renewed leaſe, and by this 
writing he conſidered it as his will and the ſame as if he had recited 

bis will, It was a republication ; and it could paſs by the general 
words; his intent appearing that any renewed leaſe ſhould go; which 

' ſhews, there need be no words of republication or confirmation, he 

_ conſidering it at his will 
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Tor the heir at law. Whatever is not given away, deſcends ; the 

beir not being diſinherited by doubtful expreflions, Gardener v. 

| Sheldon, Yau. the ſame in uſes and truſts : as in feoffment to uſes for 

life or in tail, the fee reſults back, So in a truſt to fell and pay the 

profits over at a particular time. Here is an apparent omiſſion to 

give the intermediate rents and profits; by a gift to one not in effe 

nothing paſſing immediately. It was formerly doubted, whether 

a deviſe to an infant in ventre was good at all; but of late it is al- 

lowed on the notion of a future deviſe. Snow v. Tucker, 1 Sid. 153. 

yet mean time it deſcends, If this was a uſe, where would it 

be in the mean time? Not in abeyance; for that can be only by 

law for neceſſary purpoſes, not by act of the party. In Hoptins v. 
Hopkins, Talbot, notwithſtanding ſtrong words that it ſhould accu- 
mulate, yet it was held not diſpoſed of in the intermediate time, 

but reſulted to the heir; who wants not, claiming always in con- 
tradiction to the intent. Here is a deviſe not generally to the tiuſ- 

tees; for that might have admitted the conſtruction contended for: 

but it is deſcriptive of a chattel, not paſſing the in heritance to 

them the words being only a deſcription of the land. Where an 

eſtate is given to truſtees for a particular purpoſe without going far- 

ther, it goes to heir at law as ſoon as the purpoſe is ſerved, This 

is to the truſtees for life only; the inheritance and legal eſtate paſ- 

ſing to the perſons to take on contingency, and mean time deſcends ; 

for reft and reſidue will not take in theſe ſurplus profits. The whole 
accumulating profits of the perſonal will indeed go by this deviſe: 

but that ariſes from the ſenſe of the word refidue applicable to per- 

' ſonal; not ſo to real eſtate, A gift of a perſonal chattel without 
limitation gives it abſolutely ; to take away which, a limitation muſt 

be added: vice verſa in ſuch a gift of real, which is conſtrued only 

for life. Refiduary legatee of perſonal will take a lapſed legacy: 

ö not ſo of he 5nd, which woul kee to the heir, Wright v. Horn, 

* Med. Caf. C. B. Hil. 10 G. i. Fand Goodright v. Opie, B. R. + Although there 
221: g it was not reſt and reſidue, but all my other lands ard tenements. Sup- 
9 Med.& poſe a gift to A. for lite, another part to B. for life, and the reſt to C. 
Fortef-ue 182. it is doubtful whether that would have the effect of all my eftate ſa as 


© wy 1 give the fee, as in Eg. Ab. 177. Theſe words therefore meant 


Hall. only all the other parts of his eſtate, not carrying the total intereſt 
ne co. as in the perſonal, He might indeed have given theſe accumulated 


rofits to the child; but it is not ſaid ſo. A different conſtruction 
ariſes from his doing it in a caſe of leſs value, viz. that in the 
greater he did not intend it: and ſurely if ever favour was ſhewn to 
an heir, it ought it this caſe of an illegitimate daughter amply pro- 
| vided for. 1 EE Eo | 


As to the lands purchaſed after the will, the general words are 
indeed ſufñicient to take them in, if they amount to republication ; 
but they do not: the codicil relating only to particular parts of his 
3 1 = _ perſonal 
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ſurrender, But that muſt be in a caſe where either by plain words 


in the Time of Lord Chancellor HARD wWIckxk. | 489 


pefſonal eſtate, which he revokes, not confirming the will. If a 
codicil takes notice of the real eſtate, or ratifies a former will there- 
of; that is a republication; for it is in fact ingrafted in the codi- 
cil: but for that purpoſe it muſt relate to the real, not perſonal eſ- 
tate. As 1 Rol. Ab. 618, a writing, that F. D. ſhall be executor, 
is not ſuch a republication : and 2 Fer, 722. Hutton v. Simpſon, and 
Cr. El. 493, where annexing a codicil diſpoſing of perſonal eſ- 
tate was not ſufficient republication - confirming the will as to the 
real. 'In Martin v. Savage, Nov. 22, 1740, his Lordſhip deter- 
mined, that fince the-ſtatute, there could be no republication of 
a will of lands by parol declaration as to paſs after purchaſed lands. 
Litton v. Lady 'Falkland, 3 C. R. and Acherlyv. Vernon, Comyns 381, 
and Cholmondley v. Cholmondley, on the late Lord's will, before Sir Fo- 
ſepb Fehyl, January 21, 1733, Where a codicil revoked a deviſe of 
houſe, garden, and eſtate at Richmond, directing it to be ſold, and 
the money ariſing to purchaſe freehold lands in Cheſbire, to the 
ſame uſes as directed by the will touching the reſidue of the per- 
ſonal eſtate: and it was held, that codicil did not paſs lands ; 
purchaſed after the will, In Potter v. Potter, Eaſter Term, Sir Ante. May 7. 

John Strange held a codicil well executed, though perhaps the will 

was not laid on the table, nor executed in the preſence of the will, | 


7 . yet it extended to lands purchaſed after the will and before the 


codicil, becauſe it was an expreſs ratification of the will.: but he 
ſaid, (though that indeed was not the queſtion there in judgment) 
that if the codicil related only to -perſonal -eſtate, , it would not 
have done. e 


LoRD CHANCELLOR, 


If the teſtator had ſtudied to lay a foundation for all the quet- 
tions that could ariſe on ſuch an eſtate in a court of equity, he has 
done it effectually; for there is hardly a point upon limitations over 
or reſulting. truſts in this court but there is a foundation for it in 
this will ſome time or other. But it is not neceſſary to determine 


all at preſent: the queſtions now are three. 


"The firſt is not ſo properly a queſtion as matter of inquiry, re- Truſtof copy- 
ating to the copyhold eſtate. As to which, all ſuch, as he was hold may be 
ſeiſed of and ſurrendered to uſe of his will, will paſs. All ſuch —— 


he had the truſt of the inheritance in himſelf, though the legal eſtate to uſe of the 


in names of other perſons, will paſs; becauſe it has been determined, vill. 


it is not neceſſary there ſhould be a ſurrender to uſe of the will 


of ſuch truſt-lan s; for not having the legal eſtate, he could not Not where 
teſtator had 


— . . . . « th | l * 
or neceſſary intent it appears, he intended to deviſe ais copyhold 1 5 


lands: and here are expreſs words deviſing them to truſtees. But 
if there are any copyhold, whereof he had the legal eſtate, and 
did not ſurrender to uſe of the will, conſidering the nature of 

Vor. I. 64 this 


Tt, 5 
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this deviſe they will not paſs, but deſcend to heir at law. The 
maſter therefore muſt 1 _— if there are any ſuch, 


The next queſtion 1 is, as to the ſurplus profits; whether they are 
included, and to go by the deviſe of the reſidue in any way, or to 
be conſidered as part of the real eſtate undiſpoſed of, and go to the 
heir at law; on which point the only queſtion to determine is, 
whether the heir can take? For as to the ſubſequent queſtion, as 

Deviſein truſthetween any child of the daughter and the remainders over if ſhe 
i child of dies without iſſue, I ſhall reſerve it, It is truly ſaid for the heir, 
his daughter, 
if ſhedies he wants not teſtator's intent, claiming contrary thereto as a ſtrict 
without i. legal right; and it makes no difference whether a legal or equi- 
om Table right on a reſulting truſt; the heir will carry it away, if 
profits till the not ſufficiently deviſed. It is rightly admitted, that all the ſurplus 
deppen accu Profits and intereſt of the perſonal eſtate will paſs by the refiduary 
mulate, and deviſe; for there is no caſe, where the reſidue of the perſonal is 
deſcend io the diſpoſed of, where the court has not held it to extend to any 
_ profits ariſing. It is admitted alſo, that he might by expreſs 
words have given the ſurplus rents and profits, that ſhould ac- 

crue, before the daughter had a child, or died without ifſue, away 

either to ſuch child when born, or the perſon to take when ſhe died 

without ifſue. It is plain, he might ; becauſe it is to determine in 

the compaſs of a life; which is a proper time and a reſtriction, 

within which ſuch a contingency can happen. The queſtion then 

is, whether by expreſs words or plain neceſſary implication of the 
conſtruction of this will they are given away from the heir at law? 

and I am of opinion, that by plain neceſſary conſtruction they are. 

It is pretty bard to ſay, that in apy cafe, where one deviſes all 

the reſt and refidue of his real eſtate, the heir ſhould be enabled 

to claim any thing out of -it; for how can he claim or take theſe 
intermediate profits? He muſt claim as part of the real eſtate un- 
diſpoſed, not by any particular truſt:: which was the caſe of Lord 
Hertford and Lady Carteret, commonly called Loid Weymouth's caſe, 

What has the teſtator done? The order of the words and clauſes 

is not material in reſpect of the formality, unleſs they put a different 
conſtruction on the will. He has plainly declared an intent to diſ- 

pole of his whele eftate, Such a deſign was never ſhewn more 
Pplain:y, Conlider, what is c mpiilſed in the deviſe to the truſtees, 

It is Objected, that it is only a deviſe to them for life; but that 

cannot be; as that might determine, before the charge determined. 

But conſidering it as a chattel- intereſt according to the caſe in Coke's 

reports till theſe charges fatisfied, and no longer; then the deviſe to 

the children of the daughter, or for want of iſſue over, is not a 

deviſe of the truſt, but of the legal eſlate in remainder after theie 

charges fatisfi:d, and the determination of the chattel- intereſt ; it 

cannot be ſupported as a contingent remainder; becauſe tnat limi- 

tation cannot be after a term for years or chattel- intereſt; which 

would be a good point for the heir at law, if that could be main- 

tained. Whether it may be conſidered as an executory devile is ano- 
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ther point. But I am of opinion, this muſt be conſidered as a truſt 

throughout, and that the whole legal eſtate of the inheritance is de- | 
viſed to theſe truſtees. It has been often determined, that in de- Truſtees have 

viſe to truſtees it is not neceſſary, the word heirs ſhould be inſerted à fee, where 


| | p 2 ſes of 
to carry the fee at law; for if the purpoſes of the truſt cannot be ſa- _— "IA 


tisfied without having a fee, courts of law will ſo conſtrue it: as in not otherwiſe 


Shaw v. Weigh, and ſeveral other caſes, Here are purpoſes to be be anſwered. 


anſwered, which by poſſibility (and that is ſufficient) cannot be an- x, 44. 
ſwered, without the truſtees having a fee: v2. the payment of ſe- 


veral annuities and large pecuniary legacies, if the perſonal eſtate is 


deficient, which will probably be the caſe, Then how is the reſt to 
be raiſed? Barely by the annual rents and profits? It mult be fo, if 


it is a chattel-intereſt; for then it cannot be taken out of the eſtate 


by anticipation: but that cannot be here; for if theſe pecuniary le- / 
gacies are not paid out of the perſonal, the real eſtate muſt be ſold 


to ſatisfy them; for ſeveral of them are to be paid within a year 


after teſtator's death, and cannot therefore be paid by annual per- 
ception. Then conſider the word ariſing: it is never held to reſtrain 
to the annual rents and profits; which words include always the 


land, Toy v. Gilbert. 2 Wil. 1 3. unleſs ſomething more, as there, 2 Will. 13. 
This then is a purpoſe, which it is impoſſible to ſerve, unleſs the 
truſtees have the inheritance ; for if they are to ſell a fee, they mutt 
have a fee: nor will the court ſplit the deviſe, The objection, that 
this is deſcriptive of a chattel, &c. might have weight, if there was Z 
not a perſonal eſtate alſo in this deviſe to truſtees, The word exe- 


«cutors therefore properly relate to the leaſehold, and af/igns to both. 
This then is a truſt throughout in this court; and if the daughter 


bas a child born, or dies without iſſue, and the eſtate goes over, 
they muſt come for a conveyance of the legal eſtate from the tru- 
ſtees. Then conitder to what it extends; does it extend only to the 


lands and grols funds of the real eſtate, or alſo compriſe the ſut- 


plus profits thereof intermediate between death of teſtator and birth 


| of a child, or dying without iſſue? I think the latter, If it had 


been faid after payment, it might have been contended for on the 
words after all theſe payments determined; though perhaps that would 
be only playing on the words: but this is after provi/ion being made, 
Sc: after which who has teſtator directed ſhall have all the reit, Sc.? 
Thoſe to whom it is given on contingency : Stephens v. Stephens is Tal. 228. 


material as to the conſtruction of thoſe words reft and reſidue. Lord 


King there ſent a more extenſive caſe than ever was ſent into a 

court of law. I have been informed, that Lord Talbot afterward ex- 

preſsly declared, he was of the ſame opinion as the judges: accord- 

ing to the nature of executory deviſe the eſtate ſhould deſcend in 

mean time to the heir at law, and paſs out of him on the happeniog 

of the .contingency, on which the executory deviſe was to take Where on 
place. The caſe is printed very correctly; and in a court of lav executoty de- 
it is determined, that where there is an exccutory deviſe in a will, all _ 
tbe reſt and reſidue of an eſtate real and perſonal would alſo take in inelude in- 
the intermediate profits of the real, ſo deviſed on contingency, which — 

I | wou 
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would otherwiſe go to the heir at law; which goes a great way, 
and is a ſtrong authority as to the poſſibility, that ſuch profits may 
be taken in by thoſe general words, and that in a court of law.: and 
as it is admitted, the teſtator may by expreſs words do this, I do not 
ſee a material difference between the two caſes, unleſs that it is 
more probable, where it is a gift to a perſon in being, than where 
to one not in efſe : but conſidering the care the teſtator has taken to 
accumulate in this caſe, it is probable, he meant it, as in Stephens 
v. Stepens. But the caſe. does not reſt on this; though that is ſuf- 
ficient, There are other things plainly determining this queſtion. 
J obſerved before, that as to the ſurplus intereſt and profits of the 
perſonal eſtate, they are admitted to paſs; and both real and per- 
ſonal being compriſed in the ſame ſweeping clauſe, is a ſtrong ar- 
gument againſt a reſulting truſt to the heir at law; on which Lord 
King laid very great weight in Rogers v. Rogers. Next what ſenſe 
does the clauſe convey, by which he has directed the annuities to 
fall in? which he takes up in his codicil; recollecting that, as it 
ſtood, his daughter might be excluded therefrom. The annuities 
were to be paid only out of the rents and profits of the real ſo far 
as the perſonal was deficient: that was part therefore of the rents 
and profits of the real taken annually out of it to pay them: the 
meaning was, that thoſe annuities, which were part of the rents 
and profits of the eſtate, as the lives determined, ſhould go back to 
the reſidue, which is a plain conſtruction put by himſelf on the 
Tal. 145. words reſt and refidue: Chapman v. Bliſſet befote Lord Jalbot, is a 
8 full authority to ſupport the legality of this bequeſt; though indeed 
Tal. 44 rents and profits were mentioned there. Nor is Hopbins v. Hopkins 
| an objection againſt this: the court held there, that the ſurplus after 
ſatisfy ing the charges ſhould go the heir; but that Was, becauſe the 
court was of opinion, they were undiſpoſed of. On the whole there. 
fore, I am of opinion they muſt be received by the truſtees, accumu- 
lated, and laid up. Then a queſtion ariſes, for whoſe benefit; which 
will be between the children of the daughter, if any, and thoſe to 
take remainder if the dies without iſſue, and muſt be reſerved till after 
the happening of the contingency. The teſtator's being ſenſible of 
his miſtake, and inſerting the children of his daughter before thoſe 
in remainder, may make a ſtrong caſe for them: which was the 
queſtion upon which Lord Harcourt and Lord Cow'per differed in 
Chapman v. Bliſſet: but there is no occaſion to determine that; for 
as to the heir at law none can deſcend. 5 „ 


Mere a co- As to the laſt queſtion of the after- purchaſed eſtate; which was 
dicil is a fe, not, nor could be, compriſed in the deviſe, as it ſtood originally; | 


| li . { N 5 89 0 . = 
py the queſtion is, whether the codicil amounis to a republication of 


purchaſed af the will? The codicil is executed accordingiy to the ſtatute; but 


* hie is truly inſiſted upon, that it relates only to two perſonal legacies. 


related only Several caſes have been, where it was determined, that the execu- 


to perſonal = | ; 
. eitate, 2? OW 
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tion of a codicil according to the ſtatute of frauds ſnall amount to a 
republication of the will, ſo as to make the lands purchaſed after the 
will to paſs, The laſt was Acherly v. Vernon, where the .Lords 
. took the opinion of the Judges, who all held the codicil a republi- 
cation ſo as to make the fee-farm rents paſs. The difference taken 
is, that there the codicil related to real eſtate, this merely to perſonal; 
and that though executed according to the ſtatute, that was un- 
neceſſary; nor had he real eſtate under contemplation at that time. 
If that is determined and eſtabliſhed, the court ought not to go. 
further. But as to Litton v. Lady Filkand, it is difficult to lay 
weight on the report of it; for certainly one thing is mentioned 
: there as a reaſon for the codicil's not being a ſufficient re- execution 
of the will, which is not law now; being directly contrary to the 
reſolution in Acherly v. Vernon. It is ſaid allo, that in Clolmondeley v. 
Cbo mondeley it was determined, that the execution of a codicil re- 
lating to perſonal eſtate was not ſufficient; and that ſuch was the 
opinion of. the Maſter of the Rolls in Potter v. Potter, though nat 
ſtrictly the determination there: but in Archerly v. Vernon there is 
given an opinion of the judges, which ſeems to combat that notion, 
- viz, that the codicil was incorporated with the will, which makes it 
a a republication ; and that reaſon falls in with the argument for the 
plaintiff the deviſee; for then every codicil executed according to the 
ſtatute of frauds, relating to whatever part of the eſtate, according 
to that general doctrine would be a republication of the will, and 
would be contrary to the doctrine cited out of Lition's caſe, and 
== : Cholmondeley's. But it is admitted for the heir, that though a codicil 
only to a perſonal eſtate, yet if there is a general..clauſe of con- 
fit mation of the will, that will make that codicil- duly executed 
amount to a republication ; becauſe it is the ſame, as if he had re- 
- publiſhed every deviſe in the will over again. In the preſent codi- 
cil indeed there are not the words I confirm my will : but it is J de- 
ſire, &c. between which and an actual confirmation there ſeems very 
little diſtinction. This indeed will make every codicil, if executed 
according to the ſtatute of frauds, do, though it relates only to per- 
ſonal eſtate; for a codicil is undoubtedly a further part of the laſt 
will whether ſaid ſo or not; which indeed combats with the doc- 
trine in thoſe caſes, and what was ſaid by the Maſter of the Rol:s ; 
_ and if that has been ſettled and determined, I ſhould be willing to 
2X - ſettle it there, and not carry it further: and the boundaries are ſo 
very nice, it is difficult to diſtinguiſh one from the other. But on 
this point Lwill not give a preſent opinion; but will firſt ſearch 
the Regiſter. for Litton's caſe, and delire fome account of Chol- 
. mondely's. As to what was ſaid relating to the annexation of the 
will, an inquiry would not bind: nor do I know, it will vary the | | 
: Caſe, unleſs annexed at the time of the execution. 


| Vor J. 6 k June 
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June 26th the plaintiff's counſel informed the court, that there 
had been ſince diſcovered a contract for theſe very lands before the 
firſt codicil, though. not executed till after it: and by the firſt they 


indiſpotably paſs; that relating to real eſtate. 


+ Loy CuaxceLLoR, 


| This not being TIF 7 in the cauſe, nor the time | "for perform- 
ance, the proper way will be to direct the Maſter to inquire inte 


the ſaid contract, and when e 


_ Articles for The contract being read de bene efſe, Lord Chancellor ſaid, it was 
purchaſe be- 
fore a codicil before the firſt codicil, and went a great way to end the queſtion. 
to be executed But the firſt codicil came before the time for execution of theſe ar- 
_ * which was the only difficulty; for though things agreed on 
are looked upon as executed here, yet this is not ſuch an agreement 
as could be executed at that time; the time for executing not being 
come: but that ſeems too nice; for in a contract for lands, if the 
rty dies, before the time for making the conveyance comes, and 
without a will, the court conſiders it for the benefit of heir at law, 
that the lands ſhould be purchafed for him: and if fo, why not for 
a deviſee? Let the Maſter inquire, whether there was any, and 
what articles or agreement in writing for purchaſe of theſe lands 
before the making the conveyance thereof to teſtator ; what were 
the contents and time of execution of ſuch articles, and reſerve di- 
rections touching them. Litton v. Lady Falkland is very looſe and 
impetfectly reported in 3 C. Rep. Odtævo. Tt is put there on the an- 
nexation, which cannot make a difference; for all codicils are by 
Jaw faſtened to the will : ſo that was a very trifling point, and Chot- 
mondeley v. Chomondeley muſt have been a cauſe heard by conſent, as it 


was before term. 


The counſel for the heir ſeemed to give it up; as in Potter v. 
Potter, the Maſter of the Rolls, and all the bar thought, that if the 
agreement had been in writing, it would bave- relation. 


Caſe 197. Baxter heres Naa June 27, 17.59. 
HE bill ſought a partition. of tithes and caſual. profits i in the 
iſle of Wight. 


Demurrer to Demurrer thereto : and 5 Go. cited, that there were no caſual Pro- 
UTP” toes; and that it may be divided by writ of partition. 


tit ion of tithes 
Over- ruled. 


Loxp 
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LoRD CHANCELLOR. 


An ejectment will lie of tithes; of which the execution is a 
writ of poſſeſſion: and the ſheriff may do as much on partition as 
on a writ of poſſeſſion on ejectment. This is not caſual, whether 
tithes will riſe or not, I do not doubt, but this court can divide 
them, as it may ſeveral things, which cannot at law. Over-rule 


the demurrer therefore. 
Sands verſas Sands, une 28, 175. Caſe 200. 


verdict given for defendant. Lord C. Baron Parker, before court before 
new ejectment 


whom it was tried, certified, that, though he did not think it a brought. 
verdict againſt evidence, the weight of the evidence was with plain- 
tiff. On application by plaintiff for leave to bring a new ejectment, 

it was granted; and verdict obtained for plaintiff, who ſet down 

the cauſe to be heard. Defendant let plaintiff get poſſeſſion, and 
brought a new ejectment without leave, and moves to put off the 
hearing, becauſe of the pendency of his ejectment. 


A Bill was retained for a year with liberty to bring ejectment; Leave of the 


LoxD CHANCELLOR. 


It is quite new to me, that either party ſhould after the trial 
bring a new ejectment without leave of the court; the courſe of the 
court being that either party ſhould firſt apply; otherwiſe the ſuit 
might be protracted as long as they pleaſed: the plaintiff might 
roties quoties prevent diſmiſſion of his own bill, or the defendant the 

hearing the equity reſerved; for the court would not go on while 
an ejectment was depending. Vet as there is verdict againſt ver- 
dict, will it not be equally expeditious for plaintiff to let defendant 
go on with his ejectment? Therefore excuſe irregularity. 


Aſtley ver/us Powis, June 30, 1750. Caſe 201. 


1 [S cauſe coming on again, the will appeared to be no ſpe- ,,,.. "TI 
I Ccifick deviſe of the real eſtate; but only money-legacies and 23. 
.annuities, and then all his manors, &c. he gives to E. B. his heirs 

and afligns for ever; making him executor and reſiduary legatee 


After all juſt debts are paid and ſatisfied, : 
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LonnD CHANCELLOR, 


This would charge the real eſtate with the legacies, if the per- 
Beal eſtate ſonal was deficient; for it does not give a ſpecifick deviſe of any 
Where charged part of the real eſtate, but by way of reſidue after the annuities, 
- with deds bY Fe. which ſhews, what was before given was out of cither of thoſe 


A will. 
Intereſt on the funds: and his charging the legacies on the real eſtate ſhews an 


accumulated intent, that debts ſhould be paid out of either fund; for legacies 


= . are to be paid ſubſequent to debts: and all this is one clauſe. Several 


debt by che caſes have been where in one clauſe both ſhould be taken as executor, 


ons and. conſequently both ſhould be liable to debts : ſo that the proper 


But only on 


che principal, conſtruction is to take theſe words after debts paid and fatisfied, as 


if it ſtood on relative to and running over the whole ſentence; which clearly thews 
the real eſtate is chargeable. | 


Then the Jury, before whom the. queſtion was, whether there 
was proof. or preſumption of payment from the jength of time, 
Having found that no part of this ſum was paid, and that there was 


no lacheſs in plaintiff in not receiving the money, there is no 
ground to ſay, that by reaſon of the length of time, which the 


jury have held excuſed as to the Principal, the intereſt ſhould not 
be paid. | 


The queſtion is, at what rate the intereſt ſhall be computed? 


The report being confirmed, the whole ſum ought to carry 


intereſt. I. clearly thought, that if it ſtood barely on the report 


without more, the turning into principal being only by the courſe 


of the court, and being a , perſonal decree againit the teſtator 


"Decree not e- in his life, and the preſent bill being to affect the real eſtate, if no 


qual to judg- charge thereon the real eſtate could not be charged with 3 of 


e though that whole ſum; becauſe a decree of this court is not equal to a 


it is in courſe judgment at law to affect lands, though it is in a courſe of admini- 


e ſtration; and therefore the lands could be affected only by the co- 
venant in the articles; in an action on which covenant the inteteſt 
would be computed only on the principal ſum; and then the 6 


Intereſt by Pen Cent. would be-carried on only on the 1000/. no fariher, not 


courſe of the on the 4404. for the intereſt could be computed only by force of 


. the covenant for him and his heirs. But now it muſt be conſideæred 


computed at 
5 from 12 intereſt on the accumulated e As to what rate; it being to be 


Anne, on the computed not by agreement of patties, but by courle of the. court, 


ſum turned 


. into principal ſuch intereſt is always i in the diſcretion of the court; and there are 


by courſe of ſeveral inſtinces where it has been done. At the time of the co- 


th ; b | £ 
on the or; venant intereſt was at.6 per cent. and on the covenat, the court 


6 on the prin- 


| cipal ſum due cannot vary that. All theſe acts of parliament varying intereſt 
by covenant. have not extended to antecedent contracts, only to ſubſequent. 5 
Then on the principal ſum intereſt will be carried at 6 on the 


1090 /, and allo on the whole ſum to the time of intereſt being al- 


as a debt by force of his will, therefore they are intitled to have 
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4ered by 12 Anne; for the report was in 1694, when the common 


rate of intereſt was ſo, But when intereſt was reduced by that act 
of parliament to 5/, and as that rate of intereſt on ſuch accumu- 


Hated ſam, being turned into principal not by agreement but by 
cCourſe of the court anly, is dilcretionary in the court, it will be 


computed at 6 on the 10004. principal (for that J cannot alter) 


but only at 5 on the 440 J. 


Doddington ver/us Hallet, July 2, 1750. Caſe 202. 


N agreement was entered into between the plaintiffs and Tio- Partnerſhip. 
mas Hall impowering him to contract and agree for the build- 


Ing a ſhip for them for the fervice of the Eaſt India Company, and Part-owners 
for the fitting out, managing, and victualling her; with a covenant 9 a ſhip im- 


a 3 5 power one of 
(among which Thomas Hall was one of the ſubſcribers) to pay pro- ee ee 


portional ſhares according to the ſeveral parts of the money, and all 3 _ 
the charges and diſburſements in equipping, &c. building, Oc. 


on his death 
| | | they have a 
Thomas Hall dying inteſtate, the part-ownetrs brought this bill a- lien on his 
| i E SY 8 f ſhare for the 
gainſt his repreſentative, that they migbt have a ſpecifick lien, up- charges. 


on what ſhould be due to Thomas Hall for his ſhaie, for the money 
the plaintiffs had paid to the tradeſmen in fitting out, &c, the ſhip, 


and that the adminiſtrator of Themas Hall ſhould not run away with 


it as part of his general aſſets for all the creditors; citing Sp v. 
Harwood , where bis Lordſiip determined, that the plaintiff had a+ Ante, May 
lien on the partnerſhip-eſtate in reſpect of the balance, that ſhould 7749: 
come out due to him on the partnerſhip-account; and that no ſe- 

parate creditor of any one partner by any aſſignment or execution 

.could be intitled to more than the perſon in whoſe place he ſtood; 


but could only have ſuch, as was his debtor's ſhare, after the other 


partner was ſatisfied: Which was founded on Heydon v. Heydon, 1 
Sal. 392. I Sbo. 173. 


LORD CHANCELLOR. 


This prima facie is like Ryal v. Rowles ; + where the Judges, + Ante, Jana- 
who aſſiſted me, determined; that if the money was advanced by ½ 27, 


way of loan for a partner ſhip-matter, there ſhould be a lien for that. 30 


For deſendint. The ſelling and negotiating ſhares of ſhips is 2s 


common as of lands; and the perſon is conſidered as having a 


diſtin& property, as ſoon as he has got a bill of ſale; and that 
property may be marketed : although by taking that ſhare he does 
not involve himſelf with what went before: ſo that an aſſignee of 
a ſhare in a ſhip is intitled, abſtracted from any other account be- 
tween the part-owners; having the legal property by the bill of 

Vor. I. e ſale, 
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ſale, which cannot be taken away by ſuch a lien, as now is inſiſted. 


on. He might bring zrover; againſt which no defence could be 
ſet up by ſuch a lien; much leſs could rover be maintained thereon, 
againſt ſuch aſſignee having the legal property. Otherwiſe it wculd 


be laying an embargo on the negotiation of ſuch ſhares of ſhips ; and 


it would be dangerous to trade, if ſuch aſſignments could not be 
without ſubjeQing the purchaſer to an antecedent account. This 
agreement is diſtinguiſhable from that of a partnerſhip, in which 


euch partrer is liable In ſolids on account of the tranſaction, the in- 


tereſt being joint, This is a covenant ſeverally, not jointly ; ; there 
being an exprels proviſion to prevent being accountable in any other 


Way. It is a diſtin, undivided intereſt ; ſuch tenants as in com- 


| mon ; not liable zz felido : - and tenants in common of ſhares in 
ſhips are not to be put on the foot of a . in rae, which 5 


is of a fluctuating ſtock. 
LoRD CHANCELLOR. 


No purchaſer or aſſignee of any ſhare of this ſhip 3 is now before 
me: but merely the repreſentative 'of Thomas Hall, who was part- 


owner with others in the trade of this ſhip : and his repreſentative 


is juſt in the ſame caſe as he would be himſelf; and theſe ge- 
neral creditors are in the fame caſe; having no aſſignment or ſpeci- 
fick lien in his ſhare in the ſhip : and the rule of determination 
muſt be exactly the ſame, as if Thomas Hall himſelf had been be- 
fore the court, and an account prayed againſt him. It muſt be ad- 
mitted, the ſhip may be the ſubject of partnerſhip as well as any 
thing elſe; the uſe and earnings thereof being proper ſubject of 
trade, and the letting a ſhip to freight as much a trade as any other. 


Then it appears plainly to be a partnerſhip among them, and the Ml 


ſhip itſelf to be part of the ſubject thereof, which was to be let to 
freight to the company; it being their method of trading. The 
foundation of this partnerſhip-fock is the ſhip itſelf, which muſt. 
be employed, and the earnings and profits to ariſe. Undoubtedly 
all theſe perſons ſubject to this agreement are liable i ſc/zds to the 
tradeſmen who fitted it out; and this agreement for proportional 
ſhares is as between enden Which is the caſe of all partner- 
thips: but as to all perſons ſurniſhing goods or merchandiſe, or em- 
ployed in work, each are liable 77 ſc/zgo. So it wis in the inſtance. 
of the brewhouſe in Harwood's caſe: if it had been agreed, that 


hat br:whouſe ſhould be part of the partnerſhip-ſtock and effects 


(which often happens to be ſo) the leaſe of the brewhouſe being 
uſed in the partnerthip-trade, if workmen do work on the brew- 
houſe, every partner would be liable to that, as that work was 
done on their property ; and that brewhouſe muſt be brought into the 
partnerſhip-account; and if more was due to one partner than ano- 


ther, all the ſhare of the partnerſhip-ſtock, conſiſting of the leaſe 
of the brewhouſe as well as the other effects, are liable to that ac- 


2 1 count 


7 
* 1 
3; 
3 
. 

; 

* 
1 
58 
2 
N 
Fi 25 

7 ww 
: 

2 

7 

: 


in the Time of Lord Chancellor Ha RDWICEE. 409 


The clear 


count; for in all partnerſhips, where more money is advanced by 
h _ balance only 


artner, or even lent for a partnerſhip-account and trade, the ,, be divided 
ſhare muſt be conſidered as liable; for nothing muſt be divided as us a partuer's 


the ſhare of the partner, but what is coming clear on the balance of fue. 


the account; for when the final account comes to be made up, every 


thing which: is the ſubje&-matter thereof, muſt be valued. The 


- defendant's counſel have been forced to 1 to the caſe of an aſ- 


ſignment of a ſhare for a valuable confideration ; which, not being 


the caſe, I will not now-determine; becauſe that is to be governed 

by the courſe of trade. If it ſtood on the head of general equity, 

J ſhould be of opinion, if ſuch a purchaſer had notice of the part= _ 
nerſhip, he would be ſubject to it; and ſhould not doubt granting Where a here 


is aſſigned for 


an injunction to that action of 7rover : if he had not notice, it is bie ae 


another thing, and a ſtrong caſe for that purchaſer; becauſe he fderation 
would have gained the legal intereſt : but if by the courſe of trade 1 
it is otherwiſe, that will prevail, and govern in this caſe: and the — 2. 


court will never extend a partnerſhip of this kind to affect courſe of 


purchaſers, beyond what the courſe of trade will do, which 1 
is to govern in mercantile matters. The court always endea- Mercantile 
vours to bring theſe caſes within ſuch rules; for the conſequence matters. 


would be, if that ſhould not be the rule, the ſhares Thomas 


Hall had, according to this doctrine would be liable to all the 


ether creditors, together with the .preſent . plaintiffs in a courſe 
of adminiſtration: ſo that the plaintiffs would be liable to pay 


the tradeſmen out of their own pocket (which they are im- 


mediately) and the other creditors would run away with what the 
plaintiffs laid out and expended; which the court would avoid and 


prevent; always labouring to do that, ſo as almoſt to decree 


a partnerſhip for that purpoſe. As in Denham v. Mathews, * P. C. 589. 


Lord Maccli eld decreed a partnerſhip after a man's death, which 
would hardly have been decreed in his life; ' becauſe otherwiſe the 
other creditors would run away with what was expended, What 
therefore ſhall be due on that account to Thomas Hall's ſhare, muſt 
be liable to this payment to the tradeſmen : if any ſurplus remains, 


that will be to defendant the adminiſtrator, as part of the general 


aſſets: the plaintiffs having a ſpecifick lien on ſuch-ſhare for what 
they have paid, or are liable to pay to the tradeſman for building 


and equipping the ſhip. 


Lypet verſus Carter, July 9, 1750. Cate ws 


At the Rolls, 
Eftator in the beginning of his will ſays, As to my worldly _ of 
eſtate I diſpoſe of as follows: gives 100 J. to his daughter daughter, — 


; Saſan, which he directs to be paid by his executor to her ſeparate be paid by 


executor in & 


uſe within a month after the deceaſe of his widow, to whom he | 
| month after 


* 
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Heath of the deviſes the real eſtate he had, (deſcribing where it lay), and alſo the 
Sinks the ule of his houſehold goods, furniture, and ſtock in trade, during. 
real eſtate was life; and after her deceaſe to his ſon John Carter, his alles and 
23 2 afſizns for ever: appoints two truſtees and overſcers of his will, 
ed er 5 ” hd: deſires them to ſee it duly performed: all the reſt and ae 
ſon, the exe - of his goods, chattels, and perſonal eſtate not before diſpoſcd of, 


cutor in fee; he gives to his fon Yobn Carter; making him executor. 
appointing 


two truſtees er 

overſeers to H: was the only ſon and 9355 at law; "= rt; ; and admi- 
ces: Fry niſtration with the will annexed was taken by Stan; who brought 
On deficiency this b.. againſt him upon the perſonal eſtate's being admitted in- 
e wry ſufficient to anſwer the charge: and the queſtion was, whether 

ih the - fm any part of the will the court was warranted in conſtruing 
1001, thoſe lands, deviſed to the defendant, in any reſpect ſubject | Or auxi- 


liary to the payment of PN: 8 legacy? 


Sir Joln 1 The court in queſtions of this nature has gone 
a great way in endeavouring to perform the will; and though this 
is not the caſe of a debt clamad. yet it is what is ſaid in Peer Wil. 
to be a favourable caſe; being a portion to a child equally intitled 
to a proviſion by a father : and on the whole he ſeems to have in- 
tended to provide for her: but foreſeeing that this could not be 
raiſed for her benefit immediately after his death, as that would 
break in on the proviſion firſt deſigned for the wife, he poſtponed . 
the payment, till the fund came into poſſeſſion of the ſon, who was 
to p2y it, by death of the mother : ſo that the plaintiff ſhould i in all 
events have this 100 J, yet not till the ſon was in a capacity to bear 
it. Then ſee from the caſes cited, whether they are not as ſtrong 
1 Ver. 411. as the preſent, Firſt Choudeſiy v. Pelham, where there is not one 
circumſtance, from whence an intent of the teſtator to charge the 
real eſtate could be inferred, which does not occur here: and the 
court ſeemed to take that ſtep, though they thought the payment 
of debts was deſigned to come only cut of the pertonal eſtate : yet 
that the executor "ſhould not go away without doing jultice to the 
party, the real as well as perſonal ſhould be fold for payment of 
2 Ver. 228, debts; which ſeems ſtronger than this. Next Alcock v. SParrow- 
hawk, which ſcems to tally with the prefent: the introductory 
words there are the ſame as in this; but a diſtinction is endeavour- 
ed, from this will's not being imperative on the executor to ſee the 
will performed, but on perſons the law can take no notice of as 
having any intereſt as to the management of the eſtate : but that 
makes no difference as to the intent cf teſtator : for in a will de- 
firing every part of it to be performed punCtually It is not material, 
whether that deſite is to executors or to third perſons to interpoſe 
Ante, June and fee it carried on. Another caſe was .4/iley v. Powis, where the 
29, 1750. deviſe was all in one clauſe, Davis v. Gardner, 2 Wil. 189. is not 


* 
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an authority to the preſent: on the whole then it ſeems to be his 

intent to provide effectually for every branch of his family; for if 

this is not the conſtruction, it is admitted, his daughter Suſan muſt 
go without a proviſion, © ON ” 


Seed verſus Bradford, July 10, 1750. Caſe 204. 


ILL by plaintiff, adminiſtrator to his wife, 555 of the daughters rig a legacy 
of William Bradford; which daughter was intitled to a fifth 5h nis 
part of a legacy of 520 J. left to her and her four ſiſters by the will daughter, 


| - : s gives her 
of Thomas Tindal their grandfather, hos 
LOS | EW. | | EY marriage on 
The caſe, by which the plaintiff attempted to bring this 520 J. *<quieſcence 


; | 1 
home to the hands of Bradford, was this: Tindal made the wife 1g. tb bis 


of Bradford executrix. Bradford as her huſband poſſeſſed himſelf gicy no: to 
of the perſonal eſtate of Tindal; mixed the effects of it with his de demanded. 
own; applied them to his own buſineſs; and continued ſo till his 
death. In 1740 there was a treaty for the marriage of the plaintiff 
with one of his daughters; upon which Bradford was to give 
400 J. as a marriage-portion, as it was ſworn by plaintiff's father, 
dne of the parties to the agreement. On the wedding-day Brad- 
ford went up and fetched 400 J. which was put by for the huſband's 
uſe; one witneſs ſwearing that Bradford ſaid, there is the money, 
but that is not all ;” another, that he ſaid, © there is, what I give 
my daughter, but that is not all ;?” and both added, © or words to 
that effect. + 


It appeared, the daughter was privy to the right ſhe had to this 
fifth part: it did not appear (but rather the contrary) that her huſ- 
band knew of it at that time; but he knew of it a year after the 
marriage: yet never made a demand for it in life of his wife, who 
died in 1742, nor in life of Bradford, who died in 1746. 


For defendant was cited Wood v. Brian, 4 March 1742; where ad- 
miniſtration was granted.to'a man during minority of his daughter, 
who was intitled under the will of her grandmother to 600 J. as it 
was ſtated in the caufe, though no account was ever made up: the 
daughter was afterward married to the plaintiff; her father agreed to 
give, and paid 800. portion, and lived fix years afterward, without 
any demand by the huſband, who after his death brought the bill 

againſt his repreſentative for account of the perſonal eſtate of the 


grandmother come to his hands: and Lord Chancellor would not 
direct the account. EY, 


Vo ＋. I. | 6M * 
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j 


Sir Jobn Strange. 


As the plaintiff knew of this right in his wife, there is no reaſon 
why he ſhould not have made this demand during all the time the 
father- in- law lived after death of the wife, inſtead of lying by till 
after the death of him who was party to the tranſaction, and might 


huave given ſome account of it, if called on. To be ſure in caſes of 


this nature there is no occafion for an expreſs ſtipulation, that the 


400 J. was given in full ſatisfaction of what came to the parents 


hands belonging to the child, and that he does not give it abſolutel 


out of his own pocket: but every caſe of this kind muſt be taken 
with the circumſtances ; upon which the court goes, to ſee whether 
from the nature of the tranſaction and demand, it is not implied, 


that the money, thus given in the lump, included what the father 
gave by bounty, and alſo what came to his hands as belonging to 


the child. That is the natural tranſaction; and otherwiſe the court 


muſt ſuppoſe, he intended to give the 400 J. out of his own pocket, 
and ſuffer himſelf and his wife to remain ſtill liable to that demand 
and intereſt. The caſe cited ſeems not to differ materially from 
this: the court there conſidered it as an implied ſatisfaction, though 
in the tranſaction no notice was taken of it one way or other; it 
not being natural to imagine he would give oO J. out of his own. 
pocket, and leave himſelf debtor to her for the produce of the per- 
ſonal eſtate come to his hands, for which he was accountable, The 
preſent caſe is ſtronger ; for here is a certain ſum. it is more natu- 


ral to conſtrue the 400 J. an implied ſatisfaction of 1047, the fifth 


part of a legacy of 520 J. than there the foo J. a ſatisfaction for an 


unliquidated ſum of 600/. which was only gueſſed at. The only 


difference 1s, there the father was adminiſtrator in his own right; 


here it was in right of the wife, executrix of the perſon who left 


the legacy: but all theſe effects coming to his hands, and being 


blended with his own, he muſt be conſidered as the father in that 
| caſe, and as truſtees for plaintiff 's wife. All the other daughters 


were advanced in the ſame way by portions, given by him in his 
life; and never thought they were intitled to their ſhare of that le- 
gacy beſide : although they by their anſwer claim it, if the court 


ſhould be of that opinion Their acquieſcence and the plaintiff's 


is ſtrong evidence it never was ſo underſtood. The bill therefore 
muſt be diſmiſſed, but without coſts; for it was rather the fault of 
Bradford in not being explicit enough in telling what the 400 /, 
conſiſted of, as would have been prudent : therefore his eſtate ſhould 
bear the ceſts. Tt 


Price 


' . defendant and Mr. Ralph len. The firſt clauſe therein was for fore marriage 


4 
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Price ver/us Lloyd, July 13, 1750. Caſe 205. 


IC NN a bill for eſtabliſhment of a will in caſe of an infant it was Poſt. July 26, 
objected, that it appeared, on examination to the interroga- yp. 


;. e | here u wit- 

| tories, that a witneſs to the will was a creditor for a bill of fees and neſs to a win 

diſburſements, and had not releaſed, ”_ TINGS 
Ls | e ; or. 


It was infiſted, that on account taken he would be found not to 
be a creditor. | 


Lord Chancellor ſent it to a Maſter to inquire, whether he was ſo; p:f. 19 G. 2. _ 
and ſaid, that Anſtey v. Dowfing was brought into the Exchequer * Strange ' 
Chamber, where there was a difference of opinion among the judges; 
but the parties compounding, it was not determined, fo that that 
point was ſtill a little doubtful : and that it was going a great way 
to ſay, that if a legatee releaſed his legacy, it ſhould not make him 
a good witneſs. 


Cbjefted then, that the condition of the witneſs, as was deter- 
mined by B. R. in that caſe, muſt be taken to be at the time of 
atteſtation ; and that if intereſted then, he could not be a good 
. . . 


Anſwered, that if the doctrine prevailed, it would overturn many 
wills; for in ſeveral, ſervants are made witneſſes, who generally have 2; 6. 2. c. 6. 
legacies given them. | | wh 


Cole wer/ws Gibſon, July 18, 1750. © Oli ac: 


FN 1733 on a treaty of marriage between Philip Bennet and Miſs Marriage 
| Hallam, then about twenty years old, articles were entered into, Brocsge. 

to which were made parties the intended huſband and wife, the Articles be- 
ſecuring an annuity of 1000. to the defendant out of the wife's eſtate: 3 
but every other proviſion therein for benefit of the wife and iſſue wife's eſtate to 
of the marriage was made revocable by the wife, after the marriage 5 Nerve 
ſhould be had. About the ſame time with the articles, a bond eee wu 
was given by Mr. Bennet before the marriage to pay the defendant and bond for 
1000 J. which bond was afterward delivered up to be cancelled ; 19227 0. | 
but at what particular time did not appear. A recovery was after- up; anda rer 
ward ſuffered to the uſes of the articles. In 1736 a new grapt Srant of 2 
was made to the defendant of this annuity; which was continued marriage. The 


to cot ſideration 
of the bond 


504 | 0 A8 E 5 Argued and 8 i | 


and annuity to be paid for ſome time after the wife's death: but the preſent bill 
directed to be . 8 . | | 
tried. was now brought to ſet it aſide. 


For plaintiff, Whether plaintiff is intitled to relief againſt this 
annuity depends on two queſtions: whether it is not in all the forms 
of it a marriage-brocage contract, as being the price on the ſale of 
the lady? And if fo, whether any acquieſcence, payment or acts 
by plaintiff alone, or by plaintiff and his wife, will prevent the 
going into conſideration of the ground of the agreement, and the 
giving relief? It will appear that defendant was hired at wages, and 
was a nurſery maid in the lady's family; and got ſo abſolute a a 
power and controul over her from her mother's death, and fo en- 
ticely into her confidence, that the could put a negative upon any 
match, and had the government and diſpoſal of her. The bond 
made part of the tranſaction, and was a bribe on the marriage: the 

only other conſideration ſet up is gratitude and generofity in her 
miſtreſs. Then why did not defendant ſtay till after the marriage? 
Her anſwer admits giving the bond ; but does not remember the 
conſideration. The principle on which the court goes, is, that the 
man giving theſe bonds cannot refuſe, if he will fucceed in what 
he goes about. If the ſum to be paid on the marriage is to third 
rſons having no influence over the party, yet it is conſidered | 
as bribing them ; but ſtronger in caſe of a parent, guardian, or 
ſervant having gained a confidence ; becauſe the marriage dg- 
pends on it, and it was had in conſequence of this. One iuſtance 
among others of her influence is, her directiag the ſervant to bring 
her the letters of her miſtreſs's ſuitors, and telling her ſhe ſhould not 
have ſuch and ſuch perſons. Where the relief prayed ariſes from 
perſonal grounds of equity from impoſition, or the drawing into 
what was not underſtood or explained, ſubſequent acts of ratification 
ſhewing the plaintiff was fully informed, will rebut and take away 
the foundation. But where the relief is upon the agreements being 
corrupt, and ſuch as could not be entered into, though particeps 
Fraudis, the court will relieve ; for ſuch agreement th.ll not ſtand, 
and there is no inſtance, where acquieſcence can ſanctify an iniqui- 
tous tranſaction. As where uſurious interen is paid for thirty years, 
Tal. 38- in Boſanquet v. Daſhwood ; which being reheard, Your Lordſhip 
agreed with Lord Talbot; there every payment was a ratification ; 
et the court, thinking it a wrong act, ſo that no one could debar 
himſelf from taking advantage of it, decreed, that the account 
ſhould go back: gaming debts are relieved, however often ratified, 
If father and fon clandeſtinely agree in fraud of the publick mar- 
riage-agreement, and the ſon mikes a new deed of it every day, he' 
could not be barred relief, though a party ; for no other could have 
it; the court relieving for the publick in general. This agreement 
was a groſs injury to the lady, bribing the perion, by whoſe advice 
ſhe was governed, into the match; which otherwiſe ſhe might 
| SE not 
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not think proper, if her reaſon and judgment were exerciſed, If 

ſuch a ſecu.ity was taken on pietence-of taking an account, it would 

be equally bad, being only a colour: but there is no evidence of any 
thing due to defendant, mult leſs a ſum anſwerable to this annuity 

and the 1000 J. which though given up, makes part of the tranſ- 

action. In Duke Hamzltoi's caſe, there was no perſonal impoſi- 2 Ver. 65 2. 
tion, it being got before marriage, and in favour of the lady's 1 395055 
mother, whoſe influence was preſumed: and whatever was pre- 9 
ſumed there, will be proved here in reſpect of a common ſervant. 

The caſes on this head are in Toth. and 1 C. R. 87 Odlavo, and 

Show, P. C. Arundel v — and Show, P. C. 76. Hall v. Petter, 


and 2 Ver. 445, and P. C. 165. a 


Evidence for the plaintiff to prove the contents of the bond, was 
objected to, as never done unleſs where the inſtrument itſelf cannot 
be had: whereas it appeared from the anſwer read, that the bond 

was delivered up to plaintiff and muſt be in his cuſtody, | 


Fer plaintiff. This bill is not to be relieved againſt the bond; 
for then the objection would be good; but here it is only made uſe 
of as collateral evidence, as being part of the tranſaction, and to 
prove that it was on account of the marriage, and on no other 
conſideration. L | | 


Lord CHANCELLOR. 5 


The objection is founded on ihe proper and common rule of Evidence. 
evidence; and in conſequence the plaintiff cannot be admitted to A ee 5 
give parol evidence of the contents of this bond, as the caſe nature of the 
at preſent ſtands. The general rule is, the beſt evidence ſhould wing admits. 
be given the nature of the thing will admit: and therefore as 
to all deeds, writings, and letters, they muſt be proved them- All deeds, Se. 
ſelves unleſs under certain circumſtances; as when ſhewn to be in _ _ 
the adverſe party's hands; for then you will be permitted to prove the hands of ad- 
contents: or if thewn to be deſtroyed, you may then read reaſon- vere party, 
able proof of the deſtruction and parol evidence to the contents; then parel wy 
which is then made the beſt the thing will admit. But, as the vidence of 
preſent caſe ſtands, the plaintiff has read, what is made evi- lone — 
dence out of the anſwer, that the bond was executed, and that the ; 
defendant delivered it up the to plaintiff; which is evidence, that The rule the 
it is in plaintiff's cuſtody, : and to prove the contents it muſt be pro- ms, wo 
duced. A diſtinction is endeavoured between a bill to ſet afide the is by * 
bond or inſtrument, of which parol evidence is attempted to be given, ral evidence 
and a caſe wherein it is made uſe of only by collateral evidence : * 
but there is no ſuch diſtinction in point of evidence; the rule being 
the ſame, whether it comes in by way of collateral evidence, 
or to the very deed which the bill is brought to impeach, So it is 

Vol., I. | —_ in 
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The court 


Jealous of ſuch this kind made with a guardian or ſervant, eſpecially with a ſervant 
contracts with. : 
guardian or 
ſervant. 


How far they contract, ſets it aide; not for the ſake of the particular inſtance or 


may be con- 
Hfraied. 


Of this bill is founded on. In all inſtances of marriage-brocage it 
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in the caſe of letters, which are always uſed by way of collateral, 
circumſtantial, evidence to prove the facts; no bill being ever brought | 
to {ct aſide letters. DD 


For defendant, Marriage-brocage contract is only, where money 
is given to procure a marriage; which on its original merits the 
court will never ſuffer: this is not ſo. If a lady of large fortune 
has contracted a friendſhip during infancy on the foundation of ſer- 
vices, and tells a man, ſhe will not marry, unleſs proviſion is made 


for ſuch a perſon; in purſuance of which the huſband and wife join 


to do that, which the wife ſaid ſhe would do; this is no contract for 
procuring the marriage. She often declared, that whenever ſhe did 
marry, ſhe would provide for the maintenance of defendant on ac- 
count of her friendihip for her. It is not a clandeſtine, private tranſ- 
action without knowledge of the perſon to be procured, Huſband 
and wife both join ; ſo that no injury can be to a perſon conuſant, a 
contracting party, privy to the whole. There is no evidence of a 
treaty with defendant that money ſhould be advanced, or that there 
ſhould be the marriage; nor that it was carried on with her privity 
or application to influence her miſtreſs. The queſtion here is dif- 
ferent from that in other caſes, particularly Hall v. Potter, where 
the fact was admitted, but the conſequence denied; here the de- 


fendant allows the principle, if this is a marriage-brocage bond, 


but diſputes the fact; which is the ſingle queſtion, and depends on 
the evidence on both ſides. Here is ſufficient to ſhew, whence 
the grant took its riſe, and that it was fair and juſtifiable, It ſhould. 
be proved, that this influence was acquired unduly; or ſo uſed, 
when acquired: whereas there is no evidence of any communication 
between plaintiff and defendant to do any ſuch office, as the equity 


is a proviſion by the party purchaſing or giving the bribe; and never 
ſo deemed, where done above board, and with privity of the perſon ; 
who, if ſhe had been ſold, would not have been, made party to the 
contract; being of an age to be ſenſible of ſuch perfidy; which would 
rather have enraged her againſt the perſon procuring it, Beſide the 
plaintiff has releaſed to defendant, [312 N 


LoRD CHANCELLOR. 
To be ſure this court has been extremely jealous of any contract of 


in reſpe& of the marriage of perſons, over whom they have an influ- 
ence; (and has been juſtly ſo; nothing tending more to introduce 
improper matches) and by rules eſtabliſned, not regarding whether 
the match is proper or no, if brought about by a marriage-brocage 


the pe:ſon, but of the public, and that marriages may be on a 
proper foundation: theretore though a proper match, as it was in 
| ERC. . Hall 
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Hall v. Potter, yet Fa the ſake of the miſchief that would be in- It mutt be 
troduced, and to prevent that influence which ſervants more eſpe- ok as og 
Cially would gain over young ladics, the court ſets it aſide: and 1 vere = 
that was the nature of the contract, Ido not know, that ſubſequent caſe: not 
_ confirmations have been permitted to ſtand in the way of the relief . 2 
. fought, I will not ſay, there may not be ſuch a confirmation or re- Ss | 
leale given, as may releaſe the remedy of the party; for it is hard to 
ſay that in a court of equity, a man having a right of action or ſuit to 
be relieved in equity, and knowing the whole of the caſe, may not 
releaſe that, on whatever conſideration it ariſes, ſo far as regards him- 
ſelf; but it muſt be applied to that particular caſe, doing it with his 
eyes open, and knowing the circumſtances. Nothing is ſufficiently 
ſhewen in this caſe to releaſe and diſcharge that relief, the plaintiff 
might have on the grounds of the marriage-brocage contract: there 
is no recital or collateral evidence that it was applied, or intended to 
be applied, to any right of action or ſuit, the plaintiff might have to 
be relieved againſt this contract: and it now appears by the defen- 
dant's own ſhewing, on a plea put into a bill, calling her to account 
for the money received, that ſhe pleaded the releaſe only to that parti- 
cular relief ſought by the bill, that prayed an account, not as to the 
relief againſt this contract and grant of this annuity; and is therefore General re- 
to be reſtrained, as the defendant herſelf has reſtrained it; it being Teaſe 1 
common in equity to reſtrain a general releaſe, to what was under , under 
conſideration at the time of giving it: fo that this releaſe muſt be condderation. 
laid out of the caſe. Nor will the annuity's being granted after the 
marriage alter the caſe; for in that great authority in Lord Coven- 
try's time of Arundel v. the bond for performance was 
given after marriage; the huſband having his hands free: yet the 
court even ſo long ago did not ſuffer it to prevail. In theſe 
caſes therefore ſuch a ſort of tonfirmation or ſubſequent acts have 
not been conſidered: nor in other caſes where there is remedy 
on like grounds; as in private, clandeſtine agreements in con- 
tradition of the public marriage-agreement; as by huſband to 
return part of his wifc's fortune without the privity of his own 
relations; for unleſs ſomething releaſed or barred his action, 
the court will never ſuifer ſuch ſubſequent acts to bar it. But 
notwithſtanding all this be true, and the rule of the court is ſo, 
yet undoubtedly a huſband or wife, or both together, may with the 
privity of each other at the time of the marriage, agree to give a 
ſum of money or an annuity by way of reward to an old ſervant for 
ſervices per formed; which when done with their eyes open by 
both, free from any imputation or contract in reſpect of the mar- 
Triage to be had, but barely from the motive of gratitude or gene- 
rolity, the court will not interpoſe to ſet it aſide, The caſes of 
marriage-brocage bonds have been generally, where granted by one 
of the contracting parties without privity of the other; but if 
both agree to give on the marriage, no impoſition can be preſumed 
on one more than the other: though that is a pretty odd tranſaction 


to agree by the articles on the marriage to do ſo, But where the 
5 court 


508 


C; A 8 E 8 Argued and Petermined 


conrt does not ep on the motive . grat ude for ſervices 
p*: turined before and long attendance, the court is to look very 


g narrowly into it to ſee, that that is the real conſideration ; for 


as it is a pretence eaſy to ho made, and has been often, the court 
js to ſec, that it is clear of marriage- brocage, and that one con- 


Gileration does not ſtand in place of the other. Laying all the 
evidence out of the caſe relating to the marrizge-brocage, I do not 
like the tranfaction on the grant of the annuity itſelf; which is 
the very firſt clauſe in the articles, and the only part thereof not 
ſubject to power of revocation ; which is a very ſtrange tranſaction; 
for though the power is in the wife herſelf, ſhe is in a very different 
ſituation after marriage, as her huſband may prevail over her by 
good or ill uſage: (© that there is not a more uncertain or Preca- 
Tious way of ſettling an eſtate than by leaving the wifce's ſeparate eſtate 

in her power after marriage; which was the conſequence of Mr. 


Smith's of Eſſex, ſettling to the ſeparate uſe of his two daugh- 
ters. Mr. Allen, the other party to the articles, has not executed 
them: nor is there evidence that he knew any thing of the 


matter. This annuity is provided by this deed for a ſervant, who, 


it is ſtrongly proved, had gained a very great influence over her 
mittreſs, Why did the not direct the letters to be brought to the 
guardian, who was then in the ſame houſe? She ought to have 
done it. If this had been done by a guardian on marriage of his 
ward under age, though he had not "made himſelf party to the 
articles, but they were prepared with his privity, and one of the 
Froviſions therein was for 100]. annuity to take place on that mar- 
riage, I would without any difficulty have ſet it aſide: and it ap- 

cars, this ſervant had gained as much authority as a guardian. 
Abſtracted therefore from the marriage-brocage it is not to be 
countenanced, unleſs ſupported by better proof of the intent of 
both parties to make ſome proviſion for her. But how is this con- 
nected with any agreement, that can be called a marriage-brocage 
agreement? That depends on the evidence; which 1s not clear, but 
liable to uncertainty; yet it is under very great ſuſpicion; as it now. 
ſtands before me, It appears, that it was the brother of defendant 
who introduced Mr, Bennet to this lady: it was opened, that the 
bond was on conſideration to pay 1000/7, on the marriage ; but that 
is not proved: and it muſt be taken, that the cancelled bond is in 
plaintiff's cuſtody, But how does it ſtand on the anſwer? The 


not remembering the conſideration. induces a ſuſpicion; for it is 


impoſſible, that the defendant, who had nothing, could have forgot 
the conſideration of giving her 1000/. If the bond was given, as 
plaintiff ſays, to pay 1000/7. on the marriage, and when the annui- 


ty was made ſecure by the recovery and declaration of the uſes, 


the bond was given up; it would be very ſtrong evidence of this 
being a marriage-brocage bond ; as being given for the marriage, 
and afterward the annuity is Came on the bond's being given 
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op; which will tack them both together. But if the tranſaction ſhould 
appear to ſtand clear of corrupt management; in reſpect of the 
marriage, and that the grant of the annuity proceeded from the 
generoſity of the miſtreſs, and with common conſent, and that the 
| bond was given to ſecure the annuity, becauſe the miſtreſs was 

under age, that may be another conſideration. There is ſtrong 

proof of the general influence, which may be gained by proper 
ſervices, and made proper or improper uſe of. The defendant con- 

ceals the conſideration of the bond; and fo does the plaintiff; it 

is proper therefore to be inquired into to ſee, what was the conſider- 

ation of the bond; which muſt be tried. In Stribblebill v. Brett, P. C. 163. 
it was twice tried; and the Lords did a very extraordinary thing; 
determining contrary, and without regard to the verdicts. They 
muſt have been of opinion, the iſſues were directed in ſome im- 
proper ſhape ; for it cannot be ſuppoſed, they ſet it afide as a mar- 
-riage-brocage contract upon the proofs. This is not like fraud in 
general ariſing on a great variety of circumſtances, where it may be 
improper to try fraud or not fraud generally. 1 * 


I will therefore direct three iſſues. Firſt, whether the bond was exe- 
cuted in conſideration of, or as a Premium for defendant's procuring 
or aſſiſting plaintiff in his marriage, or on any other, and what con- 
ſideration. Second, whether the 1000 J. was thereby made pay- 
able at or on the. marriage, or any other and what time. Third, 
whether the annuity or rent-charge was granted in. conſideration of 
the bond, or procuring or aſſiſting plaintiff in his marriage, or for 
any other and what conſideration, But if the jury ſhall find any 
other conſideration for the bond or annuity, or any other time for 
payment, let it be indorſed. 


Cornwal ver/us Wilſon, July 23, 1750. Caſe 20. 
- HE defendant a merchant in London, ſent orders to the plain- 3 2 
tiffs merchants in Riga, as his factors to buy him ſome. hemp tor ſends over 
at a limited price: the plaintifts exceeded their bonds by the dif- 3 
ference of 25 J. 25. 6d. the hemp coming to England, the defend- 8 
dant refuſes the contract; but however diſpoſes of it. The queſ- to one here, 


tion was, in what manner the defendant ſhould be accountable to ans 


| plaintiffs f To | | but diſpoſes of 
Li | | | | them as his 
LoRD CHANCELLOR own and at a 
| riſk : he ſhall 


| „ ; =o : | not be conſi- 
There are ſome things in-this caſe very particular. It is the firſt dered as fac- 
caſe ever before me here ariſing between two merchants upon a f © Bs fac- 
contract of value, to the amount of 3000 J. in the whole, inclu- count accor- 
ding commiſſions, inſurances, and charges, to be heard on a queſ- ding to the 
| Vol. J. 6 O tion pricg paid, 
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tion and diſpute at firſt of about 25 /, and I hope, it will be the 
laſt; they being a valuable ſet of men, of an advantage to the na- 
tion; running a riſk for their own profit indeed, but greatly for 
that of.their country : and it is hard they ſhould run a riſk for ſuch 
trifles. Though the price was limited, there was a latitude left with 
regard to the freight ; which the plaintiffs contract for immediately, 
and ſhip immediately for England; and it is proved that the captain, 
with whom they contracted, might have had a greater freight than 
what he had agreed for with the plaintiffs ; which if the plaintiffs 
had been obliged to give, it would have made about 50 J. dif- 
ference, Defendant inſiſts, the plaintiffs exceed their orders as fac- 
tors, in which they are not warranted; ſo that he is juſtified in 
refuſing the contract, and turning it on the plaintiffs themſelves, 
making them principals : to prove which, merchants have been ex- 
amined, as they have been on both ſides: and the reſult is, that 
if a factor has not a general, but a limited authority to purchaſe 
at a certain particular price, if he exceeds that, his principal is not 
bound to accept of that contract, and take thoſe goods: and rea- 
ſon agrees therewith. But it is ſworn to be frequent among 
merchants, that where the factor exceeds a ſmall matter, the prin- 
cipal does not refuſe that, but takes it on himſelf, where there is 
a correſpondence between them. But however what merchants 
think fit to do in point of good nature, or to avoid a difference with 
Faftor ex- a factor long employed, that perhaps cannot make a rule among 
ceeds orders merchants : but poſſibly there may be ſomething, that may make a 
dune oak ne. rule, if on one part of the contract a factor makes an exceeding of his 
ther, theprin- orders, and on another part relating to the ſame goods a ſaving, it will 
Cipal to cake be juſt, not only for the merchant or principal to take the whole; 
thewhole, | , | f it ht alſo to conſider it ſo, and i Id b 
ut a court of equity oug er it ſo, and it would be 
very miſchievous if otherwiſe ; which is the preſent caſe ; the ſa- 
ving on the freight more than balancing the exceſs on the prime 
coſt of the purchaſe. But it is ſaid, that theſe things are not 
to be ſet againſt each other ; for that it is equally the duty of the 
plaintiffs to get the freight at as low a rate, even if they had pur- 
tued the orders as to the price; which indeed they ought : but that 
is not ad idem, nor an anſwer to the true ſtate of the tranſaction 
on the evidence; for the plaintiffs ſeeing the price of the freight 
was riſing more, than the price of the hemp was falling, had a right 
to take advantage of the low freight: ſo that it it ſtood ſingly 
on that between a merchant and a factor in a foreign country, the 
factor did right. Buz though 1 could incline to that, yet the preſent 
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{Cuſtom of 
.merchants. 


IF | ae turns on the latter part of the tranſact ion, what defendant him- 


TE ſelf has -done by taking theſe goods to himſelf, treating them as his 
con, not as factor for plaintiffs, as he would have himſelf con- 
ſidered by the cuſtom of merchants: as to which it is ſworn, (and 
it is very true and reaſonable), that a merchant here refuſing the 
goods ſent over by his factor in a foreign country, who exceeded 
the authority, having advanced and paid his money on theſe goods, 
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may be conſidered as having an intereſt in the goods as a pledge, 
and may act thereon as a factor for that perſon, who broke his or- 
ders, and may therefore inſure theſe goods, as he has done; which 
wight be reaſonable,,as it was war-time, But what does he do 
after ward? The time of arrival of the goods does not certainly 
appear; for though Lloyd's lift is of credit among merchants, I 
cannot take it as evidence of this. The defendant unſhipped 
them; it is ſworn, he acted with them as his own: he ſells them: 
not by an abſolute ſale, but that the defendant ſhould be at the ex- 
| pence of tranſporting theſe goods from London to Portſmouth, and 
of the commiſſion for delivering them, and of the-inſurance and voy- 
age; which is not a ſale like a factor of goods for another; nor ſach 
as a factor is warranted to make; for he ſhould have diſpoſed of 
them at London, the port to which the plaintiffs ſent; as he did 
_ a-ſwall part; but it is not proved, that he endeavoured to ſell the 
: reſt there, and could not. Defendant ſays, it lies on plaintiffs to 
prove, that he could diſpoſe of them; but it is not ſo. The 
plaintiffs could only ſhew, there was a market for them at London 
and a price; which has heen ſhewn. D-fendant having refuſed 


theſe goods, and therefore taken them as factor, for his factor, 


Cannot run a riſk therewith: that is not the law of merchants; none 
of the witneſſes ſaying ſo; for in ſhipping at a new riſk, the factor, 
who is truned into principal, is not bound to ſtand to that; for that 


is going a great deal farther, than what the defendant 5 of 


the plaintiffs. That he did run a riſk, appears from the defendant's 
on inſiſting on inſurance for the voyage, and the riſk of what 
-might be the diſcount on the navy-bills; which might have been run 


down to, one knows not how much, if any misfortune had hap- 


pened: and this was at the time of the rebellion, when the. go- 
-vernment was in ſome kind of diſtreſs, Notwithſtanding defendants 
letter diſaffirming the contract, his ſubſequent acts explain the nature 
of the whole tranſaction and the intent, with which he acted; which 
ſpeaks more ſtrongly than witneſſes can do; and this letter plainly 
ſhews his inclination and deſite to have the goods at a lower price: 
and at the time of doing this it remained uncertain, whether the 
plaintiffs might not comply with this: in hopes of which he kept 


it in ſuſpence all the time: which are not acts of a factor, but a 


principal. The court then is to ſay, he meant to take them as his 
own, notwithſtanding what he ſaid: and he ought to account with 
the plaintiffs according to the price they paid. Reſerve coſts ge- 
nerally till the account is take. | | | 
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Williamſon verſus Codrington, July 24, 1750. Gif 208. 


2 William Codrington in 1715 made ſettlement of a plan- Voluntery 


tation in America to have and to, hold to truſtees to the re don 


of William and Fobn, two Mulaito boys, whom I had by a negro tural children 
| | : | woman, from death of 
aher. 
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woman, their heirs and aſſigns for ever; they paying to another 
Mulatto boy, Thomas, ſon to another negro, 50 J. annually from 
the day of my death, till Thomas arrives at twenty-one, then 
to pay him 50ol.:” with a' clauſe that he does oblige himſelf, 
his heirs, executors, and adminiſtrators, to'\warrant and for ever 
defend the ſaid plantation, negroes, cattle, ſtock, c. 


In 1718 an ejectment is brought agãinſt him for the planta- 


tion; which he defends; but it is evicted. He afterward brings 
an ejectment himſelf in his own name: but it is compounded 
upon 1000 guineas being paid to bim for his title and convey- 
ance of the eſtate. e Ob yp af» = 


After his death, this bill was brought by William in his own 


right, and as executor with another of his brother John, to 
have an account of the rents of the plantation, and a ſatiſ- 
faction for that rent received by Sir William in his life; and for the 
ſum of money for which he ſold and releaſed his right, with in- 
tereſt from the time of -receiving it; and for the produce of the 
-riegroes, horſes, cattle, and other ſtock on the premiſſes received 
by him. | > 5 bY, 


For plaintiff. Firſt ſuppoſing he never intended to deprive 


the plaintiff of the benefit of that deed. Though no children 
are conſidered as purchaſers under the ſtatute Elix. in oppoſition 
to creditors, yet it is impoſſible to ſay, this is not a reaſonable 
act in him: nor any room to object, that plaintiff is a volun- 
teer; for ſo are the defendants and all claiming under the will. If 
the thing had not been altered, but a neceſſity for the plaintiff's 
coming into this court for relief, as if the deed was out of his 


hands, or to have a ſatisfied term out of the way, where the 


queſtion is after death of the anceſtor it is no objection, that 


plaintiff is a volunteer. On a defective voluntary conveyance 


indeed, one can neither come againſt grantor or his repreſenta- 
tive for an execution, This proviſion was to take place in truſt, 


immediately from the execution of the deed, and plaintiff is in- 
titled to ſatisfaction for the value of this eſtate; and it was under- 


ſtood by Sir William, that the profits were to be laid up for their 
benefit; as appears by a, will he made in 1717, providing for 
their maintenance another way: and his laſt will ſhews, he 


meant to keep up the beneficial part of this proviſion; for there 


he gives Thomas 5001, on condition that he releaſed the other 


500 J. 


But ſuppoſing he endeavoured to diſappoint this grant: plain- 
tiff is intitled to a ſatisfaction out of his aſſets for the value of 
the eſtate ſo ſettled, which came to his hands; he having cove- 

| 15 . nanted 
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-nanted under hand and ſeal to make it good; which wants ns 
other conſideration, An action might be maintained at law on it. 
At was determined ſolemnly by the Lords in Vernon v. Vernon, that a 
right to come for ſatisfaction. out of aſſets, ſhould intitle to ſpeci- 
:fick relief; which ſeemed to go farther than former caſes in re- 
lief for volunteers. The ſame queſtion came before his Lord/hrp 
in a caſe much debated, of . Fagg v. Naſb, wherein the material de- 


cree was made 22d Offober 174: where the plaintiff, one of the 


iſeveral daughters of Sir Robert Fagg, claimed under marriage- 
articles of Robert the ſon; by which, father and ſon covenanted 
to ſettle to the uſe of father for life, to ſon in tail, then to one 
of the daughters, if the father did not limit it to other uſes. 
On a bill for ſpecifick performance, the defendants, co-heirs at law, 
inſiſted that ſhe was a volunteer; no conſideration moving from 
the brother; and that as to the father it -was liable to a power 
of revocation: his Lardſhip obſerved, on the authority of Vernon 
v. Vernon, that the ſon had bound himſelf by covenant, though 
being tenant in tail he might have barred, but had not done 
it: that the covenant bound the real aſſets of the ſon as well 
as the perſonal, and the real aſſets of the father: that if an ac- 


tion had been brought on the covenant, they would be intitled; and 


that *to prevent circuity was the ground of giving that ſpecifick 


1 relief. 


Fur defendants. The defendants, executors and truſtees under 


«the laſt will, were ſtrangers to the whole tranſaction, on which 
the demand is made. It was originally deſigned as a proviſion 
to take effect from the death of Sir William. The deed. contains 


indeed a general warranty: but there is no caſe, where the court 
has conſidered a covenant by way of general warranty a perſonal 


- covenant, This is the firſt inſtance ot a gift of a general war- 
 -ranty on a voluntary deed : ſo that ſuppoſing it looked on as a 
+ covenant, yet being ſo extraordinary, how far ſhould a court of 
equity give it aid? Had there been an actual recovery of a ſum 
by judgment, ſo that it was liquidated and really due, the court 
might aid; but not otherwiſe, Suppoſe this a deed under any legal 
imperfection, as a feoffment without livery, or bargain and ſale 
:1n England without inrollment, the court would not aid ; 
:for though one is naturally obliged to take care of his na- 
tural children, yet in England, in the moſt favourable inſtance, 
a baſtard is not conſidered as a child; for by will under the 
:ſtatute of H 8, a mother could not givej her own knight ſervice 
land to a baſtard child: nor can a covenant to ſtand ſeiſed to 
their uſe. So that no affiſtance ſhould be, unleſs this is ſuch 
a Covenant for which full ſatisfaction ought. to be given. But this 


is a general warranty of the land; and that extends oy to the 


:title.; on which only a real remedy could be had: as if they 
—_—— 6 P 1 


were 
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were in poſſeſſion, and a real action was brought againſt them, to 
intitle the tenant to the præcipe to vouch warrantor or his heirs, 

or to bring a warrantia chartæ to affect the lands of warrantor or 
his heirs: unleſs it was a chattle eſtate recovered, for which there 
may be perſonal damages. This is only to warrant, as things then 
ſtood; as the warranty of a houſe will not oblige to rebuild, if 
burnt down. The court will not ſay, they will give the value of the 
land, becauſe it might.come before a jury, who would. give thoſe da- 
mages. Moſt likely a jury would not give to the full value; fer a 
jury is not bound to give damages ad valorem: and if this was not 

under hand and ſeal, nothing could be recovered on it at all, as it 
would be nudum pactum. They ſhould therefore go to law to judge 
whether it is an effectual per ſonal covenant or not. 1 5 


LORD CHANCELLOR, 


I do not wonder, that Lady Codrington thinks fit to make a 
;ſtand againſt this demand, eſpecially in its great extent, or that the 
other truſtees and executors joined therein; it being incumbent on 
them to defend the eſtate in the beſt manner, Beſides ſhe muſt 
have ſome reſentment. againſt this kind of conduct in her huſband. 
But when it comes before a court of juſtice, the court. muſt con- 
ſider the rights of the parties reſulting from the acts done, conſiſtent 
with the nature and foundation of that demand, and the juriſdiction 
in which the relief is ſought, EE 


Bill ties for The firſt queſtion is with regard to the nature of the remedy 


faifaftion the plaintiff has taken; for as to the other circumſtances, certainly, 


cout of aflets though the conduct of this gentleman appears very extraordinary, 


of a volunta- ; ; 
ry debt by yet when he had theſe children, in whatever way, or of whatever 


tpecialty; but Colour, it was à natural duty incumbent on him to provide for 


if doubtful, _ | iGon | | 
ora, them: and whatever proviſion was made for them, fo far as they 


non lay there- ſhould be intitled in law or equity, the remedy. muſt be extended 
n, or dama for their benefit. The remedy taken is by bill for ſatisfaction 


ges uncertain, 


7 will be tried Out of aſſets; not inſiſting to follow the ſubject itſelf. Undoubt- 


at law. edly a bill may be for ſatisfaction of a debt out of aſſets real and 


el perſonal, which debt may be created voluntarily by the teſtator; 


not ſupplied, for though one cannot come into equity to ſupply a defect in a vo- 
nor eee luntary deed without conſideration, or in many inſtances eannot 
Perlorwabes. come tor ſpecifick performance of ſuch an agreement, yet if he has 


a ſpecialty, he does not want proof of conſideration; but may come 
into equity as well as law to have ſatisfaction for that debt on that 
ſpecialty out of aſſets; and then the court will not ſend it to laws 
but will judge, whether he has a ſpecialty or not. Indeed if it 

appears doubtful to the court, whether it is a ſpecialty, on 

which an action at law could be maintained, or the damages 
1o- uncertain that it could not be ſettled without being tried by 
a Jury, the court will, as in other caſes have the aid of a 


Court. --: 
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court of law: but unleſs ſuch a neceſſity, will not ſend it to law to 
make two ſuits out of one. The plaintiff is praper to have a decree, 
ſo far as his right extends; to determine which extent, the nature of 
the ſettlement, and covenant therein contained, muſt be conſidered. 
I am of opinion on the whole - circumſtances of the caſe (and per- 
| haps the court ought to take the greater latitude as it is a voluntary 
deed) that the true meaning was not, that this conveyance thouid 
take effect in poſſeſſion in truſt. for theſe two children, but after his 
deceaſe: and there are words in it, which though improperly 
drawn in, and perhaps in ſtrict conſtruction refer to another mat- 
ter, to the payment to Thomas, yet are they ſuch, as an ignorant 
perſon, no lawyer, might naturally think, the whole was to take 
place after his death: andi it is extraordinary to think, he ſhould 
make an inſtrument putting the eſtate out of his power, and make 
the proviſion for maintenance, and the proviſion for another boy 
to commence only from the day of his death A very ſmall 
itranſpoſition of the words without any change of one of them, 
would make it a plain declaration of the whole truſt to take place 
after his death: and as they are, they might very naturally have 
been underſtood ſo. As this is the conſtruction, in the mean time 
it would be. a reſulting truſt to himſelf, It is material to conſider, 
how all the parties underſtood it from the time of execution of this 
deed. The truſtees did not apprehend they had any thing to do 
with this plantation: Sir William kept poſſeſſion, though let to a te- 
nant, and the rent to run in arrear, and in mean time maintained 
theſe to children in a handſome and generous manner, conſidering 
what they were, and in ſome decree advanced them in the world. 
He alone made defence in the ejectment; the truſtees, though 

: conuſant of the deed, not interfering. On eviction he brought 
an ejectment himſelf in his own name; how far that might have 
prevailed, if this deed had appeared, I will not ſay; but it ſhews 
his apprehention, The money on the compoſition was paid to him. 
He calls on the tenant for the rents: an account is made up; and 
therein included not only the arrears incurred from the time of execu- 
tion of this deed, but four years before. In making up that account, 
one of the truſtees acts as attorney for him; and the money due was 
paid to him with privity-of the truſtee conuſant of the deed. Beſide 
he defired the plaintiff's mother to take particular care of this deed.; 
for that it was for the future benefit and advantage of her children: 
and it is very improbable, that he ſhould make a ſettlement of this 
plantation abſolutely out of his own power in his life on theſe children 
then about five or fix years old. Nor does the will in 1717 afford an 
argument, that he underſtood it in another ſenſe. It appears, the 
plaintiff's mother among ſeveral other women of this ſort was his 
favourite. He brought her to England; not ſending her back till 
after he was marcied.; and might think ſo fondly then of her and 
her. children, as to intend to make an additional proviſion for her by 
his will, without regard to what he had done in his life. That was 


1 | quite 
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quite of a different conſideration, and not contradictory to the ſenſe 
I have put on this deed. 1 


If voluntary. But then ariſes another point on the covenant ; for let him in- 


| At by * tend what he will, if it is a voluntary ſettlement, and he has fince 
ale, it is void Conveyed away the eſtate for valuable conſideration, theſe children 
N 3 or their truſtees cannot recover it back. from ſuch a purchaſer ; for 
ſatisfaction, by Statute Elia. (which, I ſuppoſe, is taken to be law there) the 
unleſs a cove- purchaſer muſt retain it againit them: and if that was the whole of 
rape the caſe, there is no covenant of ipecialty to oblige. Sir William or 
maintained. his eſtate to make it good. There is no inſtance, where a volun- 
tary conveyance is afterwards defeated by ſale for valuable conſider- 
ation, that a ſati:fation-can be demanded againſt him or his eſtate, 
unleſs for ſome covenant on which an action or ſuit might be main- 
tained. Therefore plaintiff reſorts to the clauſe, which he inſiſts 
on as a covenant from Sir William, intitling him to ſatisfaction for 
what was loſt by eviction of the eſtate out of his aſſets real and per- 
ſonal: and if it amounts to a covenant, it will intitle thereto, I 
am of opinion, it is not to be taken according to the objection for de- 
fendant as a ſtrict warranty of the land; which would be contra- 
Warranty in dictory to the words of the clauſe. The word Warrant, when 
a deed con- properly applied, has to be ſure a particular ſenſe; but has in gene- 
ftrued as the ral a further ſenſe: therefore it is not neceſſary to underſtand War- 
ſubject. matter. * * 2 z | 
ruanty ina deed or covenant barely as a Warranty to the title to the 
realty: but it ſhall be taken ſecundum ſubjectam materiam. Here 
are chattels to be warranted in this deed ; ſome of which are cer- 
'tainly perſonal things, as. cattle, horſes, &c. though:negroes in ſome 
inſtances are conſidered as annexed to the plantation. I hen there 
are words binding his executors and adminiſtrators; which muſt 
be rejected, if to be conſtrued as a mere real warranty of the land, 
This clauſe therefore is . inconſiſtent with that narrow conſtruc- 
tion: nor is it penned as a real warranty; which is, Ido for m 
ſelf and my heirs warrant ſuch land; here the words are, I do 
Words z. Oblige, Ec. which amounts to the ſame as, « I covenant,” Ec. for 
mounting to many other words in a deed will amount to a covenant beſides the 
1 88 word . covenant ; as © I oblige, agree,” This then is barely a co- 
* 2.68 venant for himſelf, heirs, executors and adminiſtrators, to war- 
rant; which word muſt be conſtrued in a larger ſenſe than war- 
ranty in a ſtrict legal ſenſe; as large as defend That conſtruction 
a court of law or equity. muſt put on it. I agree, the conſtruction 
muſt. be the ſame in both courts: and there is no difficulty, I think, 
fry need no 18 To conſtruing it in a court of law. I allow, a jury is not bound 
give damages tO give damages. ad valorem; but may mitigate according to the cir- 
ad valorem. cymſtances. But to what purpoſe ſend it to law? There is no 
doubt of the conſtruction of the covenant; nor is it for the bene- 
ſir of either party to create two ſuits out of one, Beſide I ſhould 
ſend this to law at a greater hazard to defendant than to plaintiff, 
becauſe, thcugh .I think, this is the conſtruction on the .deed, 
EE ns, | > and 
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and I am warranted therein ſrem the ſrame, and more ſtrongly ſrom 
the ſenſe of all the parties, yet if it comes into a court of law, by 
action of covenant, if it could be maintained, that court could not 
- take in any of thete conſiderations : ſo that the plaintiff, if he re- 
covered, mult recover according to ſtrictneſs the profits by way of 
damages from that time. Then the next queſtion is, what relief 
ought to be in this court? And J am of opinion, the plaintiff is 
intitled to relief; which is indeed agreeable to the intent: for it is 
plain, that by his ſale he did not mean to defeat the proviſion he 
thought he had made for theſe children; but meant to keep up the 
beneficial part of it for them; as appears from the obſervation on 
his laſt will; wherein he makes a proviſion for Thomas in lieu of the 
other, but none for plaintiff and his brother, though his greateſt fa- 
vourites. Then what kind of relief? It is demanded very largely; 
to which J cannot think plaintiff intitled : even in the caſe of a le- 
gitimate child where a father had made a voluntary ſettlement, and 
maintained that child, not paying over the profits thereof to that 
child, it would be very difficult to ſay, that child ſhould have an If on volun- 
- . tary ſettlement 
account back of theſe profits; which could not be done without,” father an 
deduRing that maintenance. I muſt proceed by the ſtrict rule, vi. account is di- 
that plaintiff ſhould have ſatisfaction for the value of the plantation, _ Ow 
as it ſtood at time of the ſale, and the negroes, Cc. from the death e to be 
of Sir William, according to the value at the time of the eviction, deducted. 
which the maſter muſt inquire into, with Exgliſb intereſt on that 
ſum, as it is conſidered as ſerling money, from his death. 


5 Grigby ver/zs Cox, July 24, 1750. Cle 209. 


N the marriage of defendant and his wife, an eſtate was Purchaſe from 
ſettled in truſtees to receive the rents and profits for her ſole wife of part of 


and ſeparate uſe, and as ſhe ſhould direct and appoint, whether ſole — 


or covert. The wife by deeds of appointment ſells part to the plain- her tru dees: 


tiff; and the huſband covenants, that the ſaid purchaſe ſhould with covenant 


i by huſband to 
be free from incumbrances: but the truſtees were not conſulted 23 


therein. | cumbrances; 
| no proof of 


The bill was to have the effect of this bargain; and praying, that 1 


plaintiff may be decreed to receive the rents and profits of this part creed a pur- 


; _ 5 j 23 , chaſe : but 
oof the eſtate free from the deduction of the mother's dower. plaintiffiorely 


| 5 0 on his cove- 
be wife inſiſted, that plaintiff had colluded with her huſband vent againſt 
to take away that ſeparate power from her: that plaintiff paid the ER 
money to her huſband, though he ſaw this ſettlement to her ſepa- 
rate uſe; therefore did not come into equity unexceptionably and on 
fair grounds: and that her friends and truſtees ought to have been 
_ conſulted, | Et : 


Vol. I, 6 Q- LoRD 


518 


Wife a feme 
ſole as to her 
ſeparate eſ- 
tate. 


Her truſtees 
need not join 
unleſs made 
neceſſary. 
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LoRD CHANCELLOR, 


Whatever ſuſpicion or inclination the court has againſt ſuch a 


tranſaction, yet as defendant has brought this caſe without any 


proof; it is impoſſible not to decree to plaintiff the purchaſe of 


this equity and truſt, the benefit of this purchaſe as againſt the wife 


ſo far as purchaſed from her, and as againſt the huſband ſo far as 


— Sr 


the huſband : although in that caſe a court of equity will have 
more jealouſy over it: and therefore if there is any proof that the 
huſband had any improper influence over the wife in it by ill, or 

even extraordinary good uſage, to induce her to it, the court might 
ſet it aſide : but not without that. The wife might have made an 
immediate appointment for benefit of her huſband ; which would 
have ſtood, unleſs ſome ſuch proof as before mentioned. Then it 
certainly cannot be an objection againſt a purchaſer : and if the caſe 
is free from other objections, as from the defect of proof it is, the 
taking the huſband's covenant can be no objection. A prudent man 
acting very fairly and honeſtly, and conſulting the truſtees, might 
have reaſonably inſiſted on a covenant from the huſband, that the 
eſtate was free from incumbrances ; for ſuppoſe, the wife had made 
a prior ſecret appointment, how could a purchaſer be ſecured with- 
out a covenant of the huſband ? for the covenant of the wife could 
not have bound her, as the prior appointment would take place. A 
court of equity cannot ſay, this is wrong, unleſs ſome proof appears 


of ill uſage or diſtreſs by the huſband. I ſhould have great diffi- 


culty in carrying this agreement into execution, or eſtabliſhing this 
purchaſe : but as it is without proof, it is impoſſible to ſay, this is 
not a purchaſe, OG E | 7 


Then as to the exoneration of this part of the lands from the 
mother's dower by turning it on the other part of the eſtate, which 
ſtill is ſettled to the ſeparate uſe of the wife, that depends on the 
appointment of the wite, whether ſhe was bound by that appoint- 
ment to do fo; for as to the covenant by the huſband that it is free 
from dower, that will not affect the wife; nor has plaintiff a title 
to that decree againſt her, but has a remedy againſt the huſband. 
The power of the wife was under this ſettlement which is made ſub- 
ject to the dower ; ſhe being to receive the rents and profits to her 
ſeparate uſe over and above the dower, which run over the whole. 
Thea if the wife made an appointment, it was only over and above 
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the dower : the plaintiff then muſt rely on that covenant to indem- 
nify, and make him ſatisfaction. In a caſe of this kind I will not 
go a jot further, than I am obliged by the ſtricteſt rules that can be. 
It would have been more prudent if the purchaſer had talked with 
the truſtees about it. This ſort of tranſaction is generally contrary 
to the intent; for where a feme covert is to receive rents and profits 

to her ſeparate uſe, the friends of the wife mean not, that ſhe ſhall 
make a ſale of it, but receive it from to time to time. 


No coſts. as againſt the wife; it being a purchaſe of this kind, I Cofts againt 
cannot carry it further: but as againſt the huſband I think the plain- huſband only- 
tiff is intitled to coſts. 


N. Thayer v. Gould, as cited at the bar, was, money to be laid o February, 
out in land to be ſettled to huſband for life, then to wife for life: 739. 
the haſband wanting the money, it was paid to him; after his death 
a bill was againſt the truſtees to oblige them to refund to her, be- 
cCauſe ſhe was not examined: and an abſolute decree was iſſued againſt 
the truſtees at the Rolls; but when it came before his Lorꝗſtip, it 
was compounded. | 5 


Barret wer/us Beckford, July 24, 1750. Caſe 210. 


F Barret being by the will of James Pope, to whom he was tele. 
FT. | | J G acy of 2 
S * executor, to pay 300 J. per ann, to his aunt Margaret Pope, N 
ſidue not a ſa- 
tisfaction fot 
| an annuity, 
| 3 | = ; | a , teſtator was to 
On a bill by the mother the queſtion was, whether this moiety pay under the 
of the reſidue for life was not a ſatisfaction of that annuity. av of hie 


deviſes the reſidue of his eſtate to his mother and his aunt Margaret 
for life.” | : 


For plaintiff. This is a ſatisfaction; being more than the 300 J. 
Annuity, A perſon, by virtue of his eſtate being debtor for an an- 
nuity, charges by name of reſidue all his eſtate therewith. Suppoſe 
he gives her 300 J. per ann. out of the eſtate of Pope; that would 
be ſpecifically doing it; and it is done in effect, though not in words. 
But conſidering it as a debt due from executor receiving aflets, 
which he is bound to pay, ſuppoſing he had given ſecurity, or a 
bond for the payment perſonally of 300 J. per ann. and gave his 
reſiduary eſtate during life: that would have the ſame effect, as if 
he gave an annuity to the value out of the refidue : but it is out of 
another fund; and can it be ſaid to be leſs a debt from him, whether 
he himſelf gives a bond for it, or by receiving aſſets maſtes himſelf 
debtor for it? A ſum of money to a wife has been held a ſatisfaction 
for arrears of pin- money: though only recoverable in this court. 
Tee v. D' Aranda, Feb. 1746-7, and Door v. Geary, June 12, 1749, 


e 
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are + applicable: nor could he intend ſo great a diſ proportion e 
his aunt and mother, as will be, unleſs this is admitted a ſatisfaction. 
The intent is to make them entirely equal: and _ ſeem June 

tenants, and a ſurvivorſhip for their lives. 


For de faidbne. No intent is ſhewn, that what is given ſhould 
go in ſatisfad ion of any thing defendant is intitled to under her 
huſband's will; therefore it has been argued from the nature of the 
caſe, wherever ſatisfaction is decreed, it muſt run on all fours : and 

in many caſes the court has doubted, whether, if it came originally 
before them, they would have gone fo far. It is begging the 
queſtion to ſay, he intended them equal ſhares ; for it is ſo only in 
the reſidue after diſcharging the burthen. Though the reſidue may 
in the event be more than ſufficient to pay the annuity, it was an 
uncertain and precarious benefit. In the caſes cited, what the exe- 
cutors did, was part of the performance of the contract; and the 
erformance was out of that fund, out of which he was bound to 
make ſatisfaction, but where the former will makes a fund liable, 
and the latter takes no notice thereof, but gives a moiety of the 
whole eſtate, there is no inſtance of that being a ſatisfaction. In 
conſtruing a legacy a ſatisfaction, the court cenſiders it as a debt 
moving from himſelf; as a ſatisfaction for the teſtator's covenant: 
but never where he is obliged to pay by reaſon of aſſets in his 
hands, where the debt is not due from himſelf. 


LoRD CHANCELLOR, 


Jam of opinion, this ney of a moiety of the reſidue of his 
perſonal eſtate is not a ſatisfaction for the annuity. No caſe is cited 
of a deciſion in this court of a ſatis faction carried to that extent 

which indeed in this court has gone a great way, and in ſome in- 

ſtances has been a little regretted. But that has been on another 

head; where a legacy has been preſumed a ſatisfaction for a debt 

by the ſame teſtator ; the objection to which has been, that where 

one ſays he gives a legacy, which is ſuppoſed voluntary, it is pretty 

hard to ſay, he meant to pay a debt inſtead of that. But this is clear 

of that objection; for on the head of preſumed ſatisfaction for a por- 

tion to children the court has gone a great way, where one is diſ- 

poling of an eſtate among his children and family, and is obliged to 

give a portion by marria ge- ſettlement, and has given a like or greater 

ſum by will; the court leans againſt double portions or proviſions, . 

tending to bring a greater burthen on the heir of the family: but 

this is not of that kind. The caſes cited are not like this in the reaſon 

The court of the thing. In Lee v. D' Aranda, if the adminiſtrator paid the 
3 reſiduary part, which amounted to more, it was actually a payment 
tions, and pre. and performance: ſo the court held in Blandy v. Widmore, where 


ſumes a like or the covenant was to leave; and in whatever way left it was a per- 


greater legacy 6 | 
a ſatisfaction. 2 | | for. mance; 
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formance: ſo is Door v. Geary, There is ſome kind of uncertainty 2 Ver. 70g. 
in caſes of preſumed ſatisfaction in this court; and it may be diffi- 

cult ta reconcile every one of them. But Duffeld v. Smith, 2 Ver. 

258, is applicable: there was a difference of opinion, and the Lordi 

were againſt the ſatisfaction; which determination goes a great way 

in this. It is a general rule of ſatisfactions, that the thing to be The fatifac-. 
conſidered as a ſatisfaction ſhould be exactly of the ſame nature, and c be 
equally certain; here it is not of the ſame nature. The firſt is a ee 
annuity of 3031. the will a molety of the reſidue of the perſonal and ceraiaty, 
eſtate, Whether more or leſs: which though probably it would be 
more than ſufficient, yet it was uncertain from accidents, if he lived 
longer after the will. It is ſaid, that in this way the proviſion for 
the aunt is greater than that for the mother, which is unnatural : 
that will not be as moving from him; but I believe, he intended 
it. He owed every thing to this uncle; and he certainly then in- 
tended to be bountiful, to make an addition, and ſhew a reſpect to 
his aunt. Then no authority is to reſtrain it, or that the proviſion 
by the huſband ſhould be deducted out of that bounty meant by 


the nephew. 


Next a doubt was made on the will of James Pope, whether a papain 0- 
limitation over was too remote and alſo uncertain ; he having deviſed ce helen.” 
his full and whole eſtate, bank-ſtock, Sc. to his nephew J. Bar- too remote, 
ret, and his legitimate heirs; if he died without legitimate heirs, N con- 
ned to time 


then to the family of the Popes his relations. af the death. 
LorD CHANCELLOR, 


The proper conſtruction of legitimate heirs is heirs of his body 
lawfully begotten; for if to him and his heirs lawfully begotten, 
that would be heirs of his body: and then the contingent limitation 
over would be too remote and void according to the caſe of Lord 
Beauclerł, unleſs there is ſomething to confine it to the time of his 


death. 


Piers verſus Piers, Fuly 23, 1750. | Caſe 211. 


2 plaintiff brought an original bill againſt his father, tenant wate. 
for life without impeachment of waſte, to have 1000 J. raiſed 

and ſettled according to agreement; and alſo a ſupplemental bill 

for waſte committed at a houſe in Wells by the father's pulling up a 
deal-floor, and removing it to his houſe at Bradley (which was faid 

to be like pulling down a manſion-houſe, like the caſe of Raby 2 Ver. 738. 
Caſtle) his removing ſome young oaks, turning meadow into plough- 

land; and the contrary, | 


Tok: | 6 R LokD 
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Lord CHANCELLOR. 


4 Pin by fon I: is very unfortunate, ſuch an expence ſhould be created be- 

| 2gainit father tween a father and ſon, The clauſe, without impeachment of waſte, 
„ gag is generally put in to prevent diſputes of this kind: but if it 

peachment of Was to be ſo made uſe of, that a ſon ſhould have it in his power 
walle, for te- to Call a father into a court of equity for every alteration he 

moving Oaks makes in a Walk or an avenue, though he removes the trees to 
planted, and a | 1 Vi EPR 

Hor placed byanother part, and ſo of the houſe, it would be ſuch a fund for 

himſelf, and diſputes between a father and ſon, there would be no end of it; 
for and it would be better for the publick, that Raby Caſile had been 
will be diſmiſ- pulled down, than that that precedent had been made. It is not 
12 an immaterial circumftance for the defendant, that an injunction 
was never applied for, which is always done on ſuch a bill as 

this; which muſt be maintained on the head of deſtruction and 
ſpoliation. Beſide this floor was placed, and the trees planted, 

by the father himſelf: therefore, if no more in the caſe, I would 

diſmiſs the ſupplemental bill with coſts to be taxed. But on the 

original bill the plaintiff has an equity to have the 1000 J. raiſed 
Father, tenant and ſettled. If a father tenant for life, wants to raiſe a ſum, and 

For lite and ſon ; 2 a 5 a 
join in raiſing gets his ſon to join for the ſecurity, but the father receives the 
money, recei- money, it is the debt of the father, who will be bound to exone- 
ved by father: rate the ſon's eſtate from this incumbrance; for the ſon will be 


berate fon ef. conſidered as having pledged his eſtate for that purpoſe : juſt as if 


tate. wife joins with hoſband in raiſing money on her eſtate, it will be 
So of huſband conſidered as pledging her eſtate for that, and the huſband is bound 


and wife. to exonerate it. 


Caſe 212. Conyngham verſus Conyngham, Jay 31, 1750. 


—— Conyngham deviſed the rents and profits of his plantation, 
now in leaſe to his ſon, to three perſons and their heirs, on certain 
truſts, one in Scotland, one in St. Chriſtophers, one in London. 


Troftee acting The eſtate being by decree directed to be ſold; the defendant 
with notice of Coleman, the London truſtee, petitioned to rehear the cauſe for that 
the will, re- reaſon, and next, becauſe he was thereby made accountable for 
a he the rents and profits of the plantation, which came to him: where- 
not renoun- as, though named a truſtee in the will, he never accepted it, nor 
cing, cannot ated as ſuch, but only as agent or factor for Daniel Conyngham, the 


ſay he acted ; | 
2: factor, and teſtator's ſon and heir at law; to whom he had accounted, and 


muſt account therefore he was not bound to account to. plaintiffs or any claiming 

to claimant under this truſt. No one is bound to accept a truſt againſt his will; 

under the . . 

will. this is a deviſe of the receipt of particular rents and profits ; they 
were remitted, not to defendant, but to Daniel, who was in Eng- 
land, and put the bills of lading into the hands of defendant as his 


factor to diſpoſe of them, not under the will. 


Loxp 


in the Time of Lord Chancellor Hagpwicks. 


LoRD CHANCELLOR, 


A court of juſtice muſt wink extremely hard not to ſee the ground 
of ſo much oppoſition to the plaintiff 's clear right, and the hope 
to take advantage of delay from the perſons litigating being in dit- 
ferent countries, and ſubject to different juriſdictions: and it is in- 
cumbent to lay hold, if poffible, on any foundation to prevent it. 


As to the firſt complaint, I think myſelf not warranted from this 
will to decree a fale. This happens to be ſometimes attended with 
inconvenience; as in Juy v. Gilbert: but I cannot go farther, un- 


523 


leſs there is ſome other right of incumbrances, Ec. The dicection 2 Will. 13. 


therefore for ſale muſt be leſt out, and inſtead thereof inſerted, that 
all creditors of teſtator, annuitants, and lega'ees under the will, 


Deviſe of 
rents and pro- 


may come before the Maſter to prove their claims; for they muſt fts; a ate 
be paid par! paſſu, as it is to be by annual perception of rents and not decreed, 


Profits. 


As to the next, if the caſe is, as defendant inſiſts on, he is not 


liable to account in this manner; but on all the circumſtances, I 
think, the court ought to take him to have acted with notice of 
this truſt, on the foot of it, and to account for it; otherwiſe it 
would be a very dangerous precedent: for if the court ſhould light- 
ly give way to what defendant inſiſts on, the conſequence would be 
to open a door by colluſion between the heir at law, or owner of 
the eſtate ſubject to the charges and truſts on it, and the truſtee ; 
for the truſtee might materially act and diſpoſe of all the profits of 
the eſtate, and yet not be accountable, but the ceſiuz que truſt 
would be turned againſt the heir or tenant for life though in another 
country. The truſtee might ſay, he did not a& as truſtee but 
merely as agent. To prevent this the court ought to look very 
narrowly into the acts of perſons in that light, and ſee whether there 
is any ground to affect him with this truſt. The defendant has been 
in a great connexion with Daniel (J avoid calling it colluſion) and 


willing to do what was moſt favourable for him. There is a plain 


admiſſion of notice of the will; which if it amounts not to a de- 
viſe to theſe three perſons, I know not how to conſtrue it. It is 
admitted, a deviſe of the rents and profits of land is a deviſe of land; 
but this is ſaid to be a deviſe of a particular rent. Suppoſe a will 


deſcribes it as a particular rent, or profits of a particular eſtate, and 


ſuppoſe it is miſtaken therein ; as if here was no ſuch leaſe to the 
ſon: is there an authority, that this direction will not amount to a 
_ deviſe of the rents and profits, ſuch as they are? But whether 
here is an expreſs deviſe of the land, or only a power and authority, 
ſtill it is a truſt for defendant for this purpoſe ; who having notice 
of this will and plaintiff's claim, and the whole coming to his 
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hands by the delivery over of the very perſon who was to have re- 
mitted the produce to him nominally, it was incumbent on him, if 
he would not have acted as truſtee, to have refuſed, and not, going 

on in his ambiguous way, to leave himſelf at liberty to fay he acts 
as truſtee or not. Inſtead of this he goes on receiving the produce : 
on this foundation he is directed to account; and I will hold him 
to it, and not leave him out of this decree, when he has acted thus 
mereiy to put the plaintiff to difficulty in coming at his right. 
Having notice of the will and plaintiff's demand, and ſubſtantially 
done the directions of the will as far as could be, in receiving from 
the hands of Daniel, without telling that he renounced the truſt, 
it would be very dangerous to diſcharge hin, and leave the plaintiff 
to purſue a remedy I know not where. OE. 


Cale 213. Garth verſus Sir John Hind Cotton, July 17 50. 5 


Waſte. IR. Garth tenant for ninety-nine years, if he fo long live, 
Poſt. 4 without impeachment of waſte, excepting voluntary | 
Auguſt 10. | nth P : Ens 90 waſte, 


Tenant for gg FEMainder to truſtees during his lite to preſerve contingent remain- 
years if be o ders, remainder to his firſt and every other ſon in tail, remainder 
„ to defendant Sir Jobn Hind Cotton in fee: Garth having been long 
peachment of married without having children, enters into an agreement with 
waſte, except defendant to cut down timber on the eſtate, and divide the profits 
. 4 $5 Sg between them. He has afterward a ſon by another wife, who 
trultees to after his father's death, when of age, and having ſuffered a reco- 
preſerve, Tc. very, brings this bill to oblige defendant to refund 1000 J. received 
10 firſt, Se. 112 5 - | g — . ; "+5" 
ſons in tail, by bim as his ſhare of the money ariſing by ſale of the timber, with 
remainder to intereſt, 5 | | | 
A. in fee, 


havi ſon 4 | 3 a | 5 
w ck For plaintij}, There is no particular precedent exactly, as the 


4. to fell tim- caſe fands; therefore it muſt depend on general principles. The 

* N queſtion is whether they had a right to cut timber? And if not, 

has afterward Whether the plaintiff thereby is itjured ; which is neceſſary for 

a ſon, whore- plaintiff to ſhew, and that defendant at time of doing it was wil- 

of 3 fully guilty of an injury to plaintiff, that is, the unborn children of 

tatives, Garth ; tor if this is a damage without an injury, the court will 
not give ſatisfaction. 4 : 
The truſtees were to preſerve the contingent uſes of every thing, 

that was ſettled. To avoid a perpetuity was this method of preſer- 

ving eſtates in families a certain time by inſerting truſtees; which 

(ſaid to be invented by Lord Keeper Bridgman} has been ſince ex- 
2 Sal. 680. tended by a court of equity. If truſtees joined, the court would 
: > an make them liable for a breach. It was by ſome conveyancers doubted 
whether the truſtees joining could bar; which came firſt in Pye v. 

George, where Lord Harcourt ſaid, that deſtroying contingent re- 
** mainders 
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mainders was a wrong, and that he would make a precedent if 
there was none. That precedent was afterward folemnly made in 
Manfel v. Manſel, where a court of equity went farther than ever, 2 Will. 678. 
holding a purchaſer to be a truſtee for a contingent remainder-man, 
Every one doing it with notice is affected with the truſt; and if 
the eſtate is got into ſuch hands as not to be followed in equity, 
the court would make the truſtees liable for the breach. Thus it 
is on inheritances of land: a tree growing on the eſtate, is as much 
part of the inheritance as a houſe or the land; and as to the perſon 
intereſted, ſelling the timber is as much to the deſtruction of his 
inheritance as ſelling the land. Though no remedy at law, the 
truſtees might have complained in equity, that they were to pre- 
ſerve the contingent remainders, which might be in ef/e perhaps in 
a year, and that the court ſhould not ſuffer the preſent tenant for 
life to be guilty of that permiſſive waſte, becauſe it is a prejudice 
to one who may be ix eſſe, and was intended by donor to have that, 
which is in e. Though no precedent for this, yet in many caſes 
will the court prohibit waſte, though no action of waſte lies. If 
then the court would do ſo, as being a wrong, the truſtees neglec- 
ting their duty, or not knowing it, will not alter the caſe ſo as to 
prevent that ſatisfaction conſequential to an injury. 


Lord CHANCELLOR. 


l know no caſe, where the truſtees might bring ſuch bill: 
though I have often heard it ſaid, they might; and if this is fo 
In cale of a donee, it might be ſo in caſe of a purchaſe, 


For plaintiff, In caſe of a purchaſer it would be contrary to 
common juſtice, if the truſtees might not bring ſuch bill; for then 
a man might immediately deſtroy the ſettlement he had made. 
Several injunctions have been granted, where no action of waſte 
could be; as in caſe of an intermediate eſtate for life: Mo. 554, 
where it appears, he in remainder could have an injunction ſo long 
ago as the time of R. 2. for waſte by the firſt tenant for life ; as 
being an injury to his. inheritance, taking away part of the value 
thereof. It is alſo an injury to the intermediate remainder for life, 
and as it takes away the benefit of the ſhade: ſo that on a bill by 
either, the court would interpoſe, and not ſay, you may bring 
zrover; but would prevent the injury. Had this been the caſe of 
an infant in ventre ſa mere intitled to the inheritance, undoubtedly a 
| bill would lie, though he cannot bring an action, ejectment, or trover, 
notwithſtanding he may be vouched. Muſgrave v. Parry, 2 Ver. 
711. Then there is no reaſon but that a perſon, who may come 
in eſſe, ſhould have the ſame equity as one, who has a being of a 
month, if it may be ſo called. In Abrabal v. Bubb, 2 Sho, 69. 
(though a book of no authority) is cited a caſe called Lady Eve/sn's, 
hes <6 in print, but in —_ Nottingham's manuſcript ; where 
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it was ſaid, that where tenant for life, remainder to the firſt ſon for 
life without impeachment of waſte, remainder over, the firſt ſon 


by leave of tenant for life comes on the land, and ſells the trees, he 


was enjoined in this court by Lord Nottingham; though there could 
be no action at law. A bill may be brought by the patron of a 
living to prevent incumbent from cutting down timber: though the 


intereſt the patron has, is very little, nor any remedy in point of 


law; as he cannot enter, or ſeiſe the timber: but from his remote 
iatereſt in the thing in poſſeſſion the court will relieve, becauſe the 
lav does not effectually; and will not ſay, that you may go to the 
Biſhop. In Fleming v. Heming, July 19, 1744, Biſbop of Carliſſe's 


caſe, tenant for 99 vears if he ſo long live, remainder to truſtees, 


to ſupport contingent remainders, remainder to another for 99 years, | 
if he lo long live, without impeachment of waſte, remainder to his 


ons ſucceſſively in tail-male, remainders over: both tenants for 99 
years, thinking they had an intereſt together to cut down, becauſe the 


ſecond had a right to do fo if in poſſeiſion, agreed to fell the timber 


and divide the profits, as here: on motion for injunction your Lordſhi 


granted it; holding that there was no remedy at law; and that the 


privilege of without impeachment muſt be conſidered as annexed to the 
eſtate, when it comes into poſſeſſion. In Litton v. Robinſon, 12 
December, 1744; teſtator deviſed an eſtate to his eldeſt ſon and his 
heirs; and if he ſhould not live to attain twenty-one leaving no 
iſſue; deviſes it to his eldeſt daughter and the heirs of her body; 
remainder to his two other daughters ſucceſſively in tail; the chil- 


dten were all infants: the fon within two years of twenty-one, pe- 


11 Co. 79. 


have been that preventative remedy by injunction, there ought to 


titioned to cut down timber, being for his benefit, as owner of the 
inheritance though ſubject to that contingent intereſt to his fiſters : 
your Lordſhip refuſed it; but left him to do what he could accord- 
ing to law: upon that the parties agreed, that ſome ſmall timber 
ſhould be cut down, and then a bill ſhould be brought by the 
daughters upon their contingent intereſt to prevent the waſte; 
which was done: and though that was a remote and impro- 
'bable contingency, the court thought, the felling timber ſhould 
be ſtaid: not that the defendant could not do it in point of law; 
for he had an eſtate of inheritance; and every ſuch eſtate carries 
a right to cut timber: yet did the court reſtrain him, and faid, 
that if an eſtate deſcended to an heir at law, where an executory 
deviſe was depending, that heir, notwithſtanding he would have 
the legal eſtate of inheritance in the mean time, till the contin- 


gency happens, ſhall not be ſuffered, for the fake of thoſe perſons 


who may come to be intereſted to fell in the mean time. But the 
defendant is not tenant in tail in poſſeſſion; and therefore could 
not do it, though no ſon was born at the time, It was not a re-. 


mote contingency : and it was determined in Lewis Bowle's caſe, 


that if a ſon is born, the eſtate ſhall open. If then there might 
8 
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be this compenſating remedy ſuppoſing the act done. But it may 
be ſaid, though fiert non debuit, factum valet; for that by the ſe- 
vering the property it veſted in defendant as tenant in fee, If ſe- 
vered by act of God, as in the caſe of Welbeck park, where timber 


blown down on the Dake of Neucaſtle's eſtate, it would be fo Wil. 2. 


from the rule of law, which ſays, that a tree lying on the gronnd 
ſhall not be in abeyance, but go to the firſt owner of the inheritance 


who miglit maintain Zrover for it: but this is not ſo ſevered; for 


they knowingly contrive the injury. If allowed, it will be in the 
power and the intereſt of tenant for life to bargain with a remainder- 
man though ever ſo remote, by giving him ſomething he conld 
mot be intitled to at all; which would encourage theſe colluſive 
agreements. So one made tenant for life on his marriage, reverſion 
to himſelf in fee, being intitled to all windfalls, might immediately 
trip the eſtate. There is no acquieſcence or length of time here; 
which might amount to waver of right, or afford preſumption of 


evidence in doubtful caſes: but the plaintiff was not born till 10 
pears after; not being of age till 1745. and purſued it recently. 


There is no difficulty on defendant in point of evidence from 
length of time: but if there was, he muſt have ſeen it could not 
| have ariſen ull at a diſtance. 


For Uefendant. This is a new caſe: and as admitted, not well 
founded on law, fo neither is it in equity. Defendant on applica- 
tion by plaintiff” s father agreed, provided reaſonable ſatisfaction 
| was made to him, not to take the advantage of felling the timber, 


which he might; the bill then is not proper againſt him without 


the repreſentative of the father. At law no writ of prohibition or 
action of waſte lay againſt tenant for life or years, as the parties 
muſt provide for that: fince the ſtatute of Gloceſter indeed it is 


otherwiſe. But to whom could defendant be reſponfible ? Not to 


the plaintiff had he been born; for in point of law, if he was a 


ſtranger (as a remainder man in fee is as to privity between him 


and tenant in tail) he was liable only to leſſee for life or years, who 
was reſponſible only to the perſon having a right to bring the action of 
waſte; and remedy was left over againſt the ſtranger; againſt whom 
the action of waite could not be brought; as held by Lord Coke. 
Next, this is a perſonal tort, which dies with the party, who alone 
was liable: then it would be extraordinary, if the repreſentative of 


the party committing waſte ſhould not be liable, that the defendant 


(who was never liable to the perſon, who could bring the action, 
nor even to the leſſee for life or years, if living, as the waſte was 
with bis conſent) ſhould now account for that waſte, It is admit- 
ted, that if blown down. or cut without concurrence of defendant 
he would be intitled to the benefit of the whole : how then is it the 
act of defendant ? It is fingly the act of leſſee for life. Suppoſe, the 
leflee had given defendant fo much x: my not to take the _— 
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of it: he might have done it for a conſideration, or for none at all; 


for why may not one renounce a right ? And this amounts to the 


ſame. Though this court will .interpoſe to prevent waſte, yet 
never where the eſtate has ceaſed in the perſon committing it. In 
Jiſus College v. Bloom 19 Nevember 1745. the plaintiffs had made a 
new leaſe to another; and, diſcovering afterward that the former 
leſſce had cut down timber, and committed waſte, brought a bill 
againſt him for account thereof: your Lordſhip diſmiſſed it; for 


that where a leaſe determined, and poſſeſſion was quitted, the 


court Will not decree an account; though, where the leaſe conti- 
nues, it would decree an account of waſte as incidental to that ju- 
riſdiction, the court has, to prohibit and enjoin it. As ſoon as ſe- 


vered, the property belonged to defendant, who might have ſeiſed 


it, or brought an action without ſeifing ; for the father certainly 


had no other property than a ſpecial intereſt in the trees, while they 
continued annexed. | 5 | 


LoRD CHANCELLOR. 


Suppoſe, the truſtees had been vigilant, and brought a bill to 
tay this waſte, and prayed an account of the timber ſo felled un- 
der this agreement; I think, that would be a proper bill: and if 
the court had made a decree, there would be an injunction to 
ſtay the waſte; and, incident to that, the court may decree an 
account of the waſte already committed : what. would the court 
have directed to be done with the money raiſed by the timber 
fold? OT „„ „„ 55 


For defendant. The money even by the aid of this court would 
be decreed to defendant. Udall v. Udall, Alleyn 81, and ſeveral 
other caſes ſhews that the very cutting veſts the property in the 
firſt owner of the inheritance. If there had been an intermediate 
veſted remainder for life, it would make no difterence ; for the 
defendant might then have ſeiſed, or brought rover, though not 


an action of waſte ; and after death of the intermediate tenant might 


have brought waſte for the waſte in life of that tenant. But it has 
never been determined, that the intermediate eſtate of the truſtees _ 
ſhould bar the remainder in fee from an action of waſte, or take 
away a legal right ; which, it is admitted, that would not do, if they 


were blown down. This eſtate in truſtees took riſe on political 


conſiderations in the time of the civil wars to prevent any act wrong- 
fully done to put a period to the eſtate; and being created to one 
particular purpoſe, ſhould not be wreſted to another, or take away 
a-remedy given to the owner. of the inheritance by the ſtatute. If 

the remainder-man in fee by action of waſte recovers the place 


waſted, the remainder coming in efſe cannot recover this eſtate 


veſted; as held in the caſe of Lincoin College. This court will in- 
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deed under particular circumſtances at the inſtance of truſtees 
hearken to coinplaints by them; and has gone ſo far in Manſel v. 


Manſel as to declare, what 4. ſentiments would be in caſe of a 


breach of truſt, where the truſtees joined: but ſuppoſe they had 
joined, and been parties to theſe articles; they would not have made 
the legal right of the parties in the timber when cut, different: but 
they did not join, ner file ſuch bill to ſtay waſtes and there is no in- 
| ſtance, where the court ever interpoſed on their omitting to act. If 
by ſuch omiſſion a benefit accrued to another, the court never inter- 
| Poſes to take it away, even ſuppoling it We on application by the 
truſtees; there being inſtances to the contrary: as in Partridge v. 
Pawlet, Hil. Vac. 1736, before your Lordſhip, where plaintiff's 
wife tenant for life without impeachment of waſte, being a ſickly 
perſon, was going to cut down timber, to the produce of which 
ſhe would be intitled; a bill was filed on behalf of her ſiſter to 
reſtrain her, for that the eſtate was ſubject to debts in aid of the 


_ perſonal, which would probably not be ſufficient for that; the 


court granted the injunAion. 
perſonal, a queſtion aroſe after the wife's death between her huſ- 


band and adminiſtrator and the ſiſter, at whoſe inſtance the injunc- 
tion was obtained upon an untrue ſopgeſtion, whether the eſtate 
ſhould be put into the ſame condition, as if no ſuch injunction had 

been granted? The court expreſſed an inclination to do ſo, if 


it conld; but though it was a very hard caſe, and a misfortune hap- | 


pening by act of the court taking away a power annexed to the te- 
nant for life, yet as an intereſt was by that means attached in a 
third perſon, the court did not think itſelf impowered to take away 
that right, Then much leſs will the court, where by the non- 


But, there being no deficiency in the 
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oppoſition of the truſtees, a benefit accrues to a third perſon, Mhit- 2 Will. 24a. 


field v. Bewit is a little defectively reported. 
there were truſtees to preſerve, &c. and if there were, that cad! is a 


direct authority. 
Lox D CHANCELLOR 
Partridge v. Pawlet, is not applicable to the preſent caſe, 


This is of the firſt impreſſion ; of great conſequence and im- 


portance in point of precedent: therefore I will take time to con- 


ider of it. 


Vo. I. 1 Parker 


It ſeems there, as if 3 Will. 267. 


530 CASES Argued and Determined - 


Caſe 214. Parker verſus Philips, Auguſt 1, 1750. 
At the Rolls, 


Bill for a tri Dund Parker 3 in 1679, being ſeiled . a very large real eilte, 


3 on the marriage of his eldeſt ſon George, and in conſideration 
quietcence by of a marriage- portion, he was to receive, ſettles his paternal eſtate 


8 gn to uſe of himſelf for life; remainder to tiuſtces for 200 years; re- 
When impoſ- mainder to George and the heirs-male of the body of him and his 
üble to ber wife; with ſeveral remainders over. The truſt of the term was 
| 23 declared to be after death of Edmund, that the xuſtees ſhould raiſe 
15001. by the profits or fines, and pay 500 J. in fix months, and 

the 1000]. in twelve months, to ſuch perſon as he ſhould by his 


will appoint: and it no * the term to be void. 


He had another ſon Taumas, on whoſe me rriage he advanced him 
3000 J. which was afterward laid out by Themas in purchaſe of 


lands. 


In 1680, Edmund made his will; direQing the 1 500l. to be 
raiſed and diſtributed, as to Gool,. part thereof (which alone was 
material to the preſent queſtion) to be paid to Thomas within three 
years of his, the teſtatoi's deceaſe, and his (Thomas) ſettlement of 
the lands, (mentioning them by name) purchaſed by Thomas, on the 
Heirs-male of his body, and in default of len iſſue on the right 


heirs-male of him the teſtator. 


Elen died in 16913 the money not being due till three years, 
400. part of it Was paid then to Thomas; and a receipt now pro- 
duced, ſigned by him, acknowledging, the receipt thereof in part of 
the 6001, given him by his father in his will. In 1700 the other 200/. 

was paid; and then a receipt taken of 200 f. from his brother George, 
ich with 400 J. received before was in full of the legacy of Go.. 


en by his father s will. 


[Thomas 7 OO about 167 705 and 138 iſſue male and einde 
and the iſſue male was proves to have exiſted till about 1705, and 
then failed. Thomas did not die till 1742: George ſui vived him | 


about {ix months, 2 


The eldeft ſon of George brought his bill | agalait the co-heirs of 
Thomas to have this ſettlement carried into execution; by which he 
would be intitled according to the directions of the will as right 
heir- male of the teſtator; which he was as well as beir-male of his 


father. 
- There 
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There was no evidence, that Thomas ever offered to make the 
ſctilement or of his being called on to do it. 


For plaintiff. If a bill had been brought to have this ſettlement 
made at the time the 6007, was payable, a court of equity would 
have made a ſtrict ſettlement, that appearing the teſtator's intent; 
for wherever it ariſes on a will directory of a ſettlement to be made, 
though the will is conceived in the terms it is at preſent, the court 
will direct a ſtrict ſettlement, if teftator intended it. Then it would 
have been to George for life; remainder to his fiſt and every other 


ſon; and the long acquieſcence of tenant for life will not bind the 


remainder. Teſtator intended, the eldeſt line of his family ſhould 
e purchaſers of this eſtate under the terms and condition in the 
will, which is a condition precedent; and on condition of perform- 
ing that, is the 606/, taken; as the receipts ſhew, The 600/. 
came out of George's eſtate; which was as much leſſened, as the other 
| eſtate was advantaged thereby. 


I defendants. Although the method of ſtrict ſettlement was 
firſt introduced by Sir Orlando Bridgman, it was not much known 
till ſome tiine afterward about Lord Harcourt's time: fo that theſe 
laſt fifty years in marriage articles (which are very different from a 
will; being made in confideration of marriage, and a proviſion for 
children) the words hetrs of the body have been carried into execution 
in ſtrict ſettlement becauſe it was thought odd to give the huſ- 
band a power of deſtroying the ſettlement abſolutely; but here, it 
being done twenty years before when that method little known, it 
could not be intended. The court has gone a ſtep further: carry- 
ing it into execution in ſtrict ſettlement in caſe of a truſt for a man 
for life and afterward for heirs of his body; but never further, 
For there is no inſtance in caſe of a will of a limitation for life, 
and afterward to heirs of his body, that a court of equity has de- 


termined it to be any thing but an eſtate-tail, where not of a truſt- 


eſtate. Bale v. Coleman, 2 Ver. 670, and 1 Will. 142, has been al- 
| lowed by every Lord Chancellor ſince, and particularly by Lord 


531 


 Hardwicke in Bagſhaw v. Steucer; where his reaſoning turned the Ante. 12 
other way, and determined to be only an eſtate for life upon its er 
being a truſt; diſtinguiſhing it from a will where no truſt, If 748. 


then an eſtate tail would have been made according to the words 
of this will, if a bill had been brought for a ſettlement, a court 
of equity, which does not care quieta mere, will not after ſo. 
long acquieſcence, and lying by fifty years ſeeking the benefit of 


this contingency, ſuffer an eſtate to be diſturbed, when this might 


have been cut off. As to the condition, it is either to prevent an 
eſtate's veſting, or to diveſt an eſtate: and it does indeed ſeem a 
condition precedent: but every condition. is to be taken ſttictly. 
Latch, 40, 2 Leo, 335, ſo chat on bond to do an act executor is 


2 | not 


$32. 
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not obliged to do it, becauſe it is perſonal. There was no obliga- 
tion to pay the ie! till the act was done: and the not doing it 
is an evidence it was never intended to be done, and becauſe it 


was of no uſe; for there can be no pretence that this pittance 


ſhould be ſettled in a more ſttict manner than the bulk of the 
eſtate. Nor did George think he had a right to demand this ſet- 
tlement to be made; for when the plaintiff a little before the 


death of Thomas, told Ceirge, he had got a copy of his grandfather's 


will, by which the plaintiff would be intitled to this eſtate, George 
ſaid no, for that his uncle was tenant in fee of that, having —- 


chauſed it to him and his bens, | 


Sir John Strange, 


This is a caſe of a very extraordinary nature: and if the plaintiff 
is intitled, the court will relieve; but will not lend affiſtance, un- 
leſs ſuch title appears. The ſum to be raiſed by the truſt-term was 
not to be diſtributed among children: but it was a general power to 
charge the eſtate therewith, Though this eftate was purchaſed 
with the money advanced by Edmund it appears not that ever any 
ſettlement of it was made by Thomas; and it looks as if under- 
flood in the family, that no ſettlement was made ; becauſe by the 
will on which the queſtion arifes, the father put terms on his ſon; 


which he could not, if the eſtate had been under ſettlement before: 


but he conſidered it as in his power at that time, It does not ap- 
pear either way as to the terms mentioned in the will; there being 
no evidence that Thomas ever offered to make the ſettlement, or of 
his being called on to do it, To judge on the whole circumſtances 5 
of the caſe other matters are introduced, and evidence laid before 
the court giving account of the fituarion of this family during the 
ſeveral periods. There being iſſue-male of the body of Thomas at the 
time of payment of the money, it is probably accounted for, why no 
demand of the ſettlement was made, while that iſſue ſubſiſted: but 
not ſd probable, that it would not have been ſet up after ward, on 


failure of the iſſue-male, if proper to be inſiſted on. 


Firſt, as to the conſtruction to be put on the will, on the con- 
dition or proviſo for ſettlement of land. Suppoſe, at the time the 
money was to be paid by George, he had inſiſted, as he might, on 
the ſettlement being actually made, before he had advanced the 
money; ſo that chey had been adverſary, and Thomas forced to 
come into this court for the payment: the court would not have 
decreed it without performing the terms of the will; and, as this 
will is penned, would never have conſidered it a proper execution 
for Thomas to have made himſelf tenant in tail directly; becauſe by 
the words he is not to ſettle it to himſelf and the heirs-male of his 
| body; but on the heirs-male of his body, which differs it from all 


o 
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the caſes cited; there being no proviſion at all of what ſort 
of eſtate he ſhould have himſelf ; therefore he cannot be ſaid 
to perform that conditioa by making himſelf tenant in tail, by 
which he might immediately have cut off the heirs-male of 
his body: ſo that to have ſettled it effectually he could only 
have interpoſed his only eſtate for life; becauſe during his life it 
could not be known who would be heirs-male of his body : 
but that would be all, But on the next proviſion I cannot think 


with the plaintiff, that George under this will ſhould be made only 


tenant for life. It is to the right heirs-male of him the teſtator : 
but George and his iſſue were not particularly in view at that time. 
In the ſettlement Edmund himſelf made, he had not made George 
_ tenant for life, remainder to his firſt and every other ſon, but tenant 
in tail, remainder over to the other brothers in the ſame manner ; 
and had a mind to conne& this to the reſt of the eſtate, which 


would have been the ſettlement, the court would have directed, had 


this been litigated at the time the 600 J. was payable or demand- 
able. : 


Then as to the acquieſcence of George from the death of his father 
and payment of the money; ſuppoſing him tenant in tail; for if he 
had only an eſtate for life, no acquieſcence of his could bind his iflue. 


There was no occaſion to point out George or any other, but let the - 


| remainder fall where it would. If George was intitled to have cal- 
led for that ſettlement, and never thought proper to do it, (which, 
while iffue-male ſubſiſted, is accounted for; as they might on 
coming of age have ſuffered a recovery, and barred the remainder 
to right heirs of Edmund), his not ſetting it up afterward on failure 
of ifſue-male ſhews, he underſtood, that this eſtate, notwithſtanding 
the receipt of the 600 J. was to remain in the family of Thomas, 


and as a proviſion to be diſpoſed of by him for the reſt of his family 


as he ſhould think proper : and that he underſtood it ſo, appears 


from his anſwer to the plaintiff; which he never would have made, 


if he ever intended to have it ſet up. The length of time is in- 
deed very material : and it would be of very miſchievous conſe- 
quence, if a demand of this nature at ſuch a diſtance, which plain- 
tiff's anceſtor never inſiſted on, but ſeemed to have waved, ſhould 
be allowed to the total diſheriſon of every other branch of the fa- 
mily; there being. no other proviſion if ſtript of this eſtate, for 
which the bill is brought. The court cannot indeed weigh the 
propriety of demands of this nature, and ſay, it is hard to ſtrip a 
| perſon of that little by one, who has a great eſtate, If a clear 
right, it muſt depend on the honour and conſcience of the per- 
ſon making the demand: but the only uſe I make of it, is, that it 
| induces me to think, this was from the circumſtances of the fa- 
mily waved, and probably out of compaſſion to his brother. 


Vor. I, 0 It 
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now, after it is impoſſible to bar it: much leſs will I decree the 


600 1. to be repaid. So that the bill muſt be diſmiſſed, 


CAS Es Argued and Determined 
Is is too hard therefore to decree this for the plaintiff, who comes 


Attorney General ver/us Whorwood, Auguſt 2, 1750. 
Whorweod ver/us Univerſity College, Oxford. 
4 Thomas Whorwoed on his marriage with a daughter of 


sir Nicholas Waite, being to receive a large portion with her, 
agreed, that it ſnould be ſettled for her benefit for life; and after- 


ward, if no children, it was to come to himſelf. Afterward on 


the death of a ſiſter, an acceſſion of fortune came to her, to ariſe 


by ſale of her father's eſtate; which was veſted in truſtees, who 


were to raiſe certain ſums of money out of the eſtate, and after- 
ward tp divide the reſidue among his three daughters. She join- 
ed in levying fine for a ſale of this eſtate. Henry Halſey, a truſ- 
tee in the marriage- articles, and who had married the third daugh- 


ter, acted in the ſale, and received the whole purchaſe - money; not 
only his wife's ſhare, but that of Mrs. bor uod. Captain Mor- 


wood gave a receipt to Halſey for his part of the purchaſe- money 
paid for the eſtate; which he thereby promiſed and agreed to lay 


out purſuant to the truſt repoſed in Hal/cy. 


By his laſt will he deviſed the remainder of his real and perſonal 
eſtate to the college; and by a codicil annexed particular regula- 


tions, vV72, that if there be a ſenior fellow of the college, who muſt 


be a divine, of the age of forty, in all reſpects of good repute, he 


ſhall be the poſſeſſor of all his eſtate, and furniture of his houſe at 


Denton, to keep it in repair; not to fell timber without conſent = 


of the college; to live in his houſe hoſpitably; and ſometimes give 
entertainment to the poor; to diſtribute cordials and drugs to them, 


| when needful; to give to them ſome books and pamphlets of good 


morals and piety ; and to give an annual entertainment to the fel- 


| lows: if he prove diſſolute, then the election to be void, and ano- 


Charitable 


uſes. 


ther proceeded to. 


On the information at relation of the college it was argued, that 
a deviſe to a college generally is always conſidered in this court as 
a proper charitable diſpoſition ; becauſe they are bodies of univerſal 


extent and benefit to mankind: it was therefore on the moſt valu- 


able conſideration. What followed, were only regulations by the 
teſtator, in which, if any difficulty, they might be ſettled by proper 
authority: and though ſome of them ſhould be abſurd, that would 
not make deviſe to the college void. The direction for taking 
care of the poor, being confined to a particular diſtrict, is not like 

| . | Colonel 
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Colonel Norton's will; which was to take care of the poor and 

lame, halt and blind, in general. But this being now eſtabliſhed 

to be a valid will in point of law, the particular directions and re- 
gulat ions will not make it void. 


Againſt this it was inſiſted, this was no deviſe to a charity, or to 
a ſuperſtitious uſe. If this is to be eſtabliſhed, it is, as this court 
repreſents the crown; on which this application is made to give an 
approbation of this charity under teſtator's regulations. Is this ſuch 
a a ſort of uſe, as ought to be eſtabliſhed by a court of equity for 
ever? The 43 Eliz. has made good deviſes to colleges upon an 
enouragament for learning; if this is a deviſe of that nature, it 
would be within that ſtatute, which has defined, what ſhall be a 
charitable uſe. Though ſome uſes not exactly within thoſe words 
have been determined within the ſtatute; as the leaving money, or 
an eſtate for maintenance of a preacher (which from its own na- 
ture is ſo, as for the propagation of religion), yet are they very few; 


for other purpoſes have been endeavoured to be brought within it, 


which have been refuſed ; 2 Ver. 387, and ſome uſes that were in- 
different in themſelves, or for benefit of mankind in general. 2 
Sal. 60g. Though this is to the college, and the eſtate veſts in 
it, it is not for the benefit thereof in general as a body, but for par- 
ticular purpoſes in the annexation to his codicil, which he calls his 
regulations; which is only giving his eſtate in mortmarn to a perſon 
to live on it in the manner the owner . ſhould have done. The 
duty is to be beneficial to the poor in ſome, not in any certain de- 
gree, To live hoſpitably is the duty of every one, who has a 
good eſtate. He is to continue ſtill a ſenior fellow, nor to do any 
act which ſhall avoid his fellowſhip, In this college celibacy is 
required, and reſidence ; whereas the nature of this inſtitution is to 
draw him from the college: which is not for the benefit of learning 
within the ſtatute of E/z2. nor has it any tendency to religion. The 
only thing, having a turn towards charity, is the entertainment of 
the poor; which is not an act of charity, (although relieving their 
neceſſities is), but rather luxury: beſides it is only to be done ſome- 
times, quite unlimited. The adding a tincture of charity merely 
to make that good, which otherwiſe would be void, will not do. 
There is indeed a clauſe in this will, which might be inter- 
preted to a be deviſe of the advowſon of the college, and the 
eſtate given in augmentation of the advowſon; the clauſe is “ jn 
caſe of vacancy by death or otherwiſe, the next ſucceſſor ſhould 
officiate as pariſh-miniſter, and fo on from one to the other.” The 
general word his ate will indeed carry the advowſon: but teſtator 

only meant a voluntary officiating, till the living was filled. He is 
never named in the will incumbent of the living, but poſſeſſor of 
this eſtate. The truſt is to take effect immediately on death of teſ- 
tator's wife, whether it was then vacant or not. If he proves diſ- 
151 . ſolute, 
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ſolute, the college is to deprive him: but by augmenting a living a 
power of deprivation cannot be given to any other than the biſnop 
of the dioceſe. This will may be void for the uncertainty in the me- 
thod of election. When a man will ſettle his eſtate in this odd, 
whimſical, way, the court ought not to eſtabliſh it: it is locking 
up property, which is againſt the policy of the law of England. 


The court has refufed carrying into execution a particular turn of 


mind, though it was not to a ſuperſtitious or illegal, but an indif- 
ferent uſe; as to feed ſparrows, Cc. eſpecially as this is for ever. 
It would be a reproach to a court of juſtice and policy of the nation 
to ſuffer keeping up for ever a truſt for ſuch a purpoſe as that or 


as this, which is only a charity ad hibendum et edendum. In Attorney 


General v. Oakaver, February 1736, the Maſter of the Rolls eſta- 


bliſhed a ſtipend given to keep up an organ and for the organiſt : 
but as to 40 J. per ann. to the choriſters he has refuſed it: on appeal 


your Lordſhip affirmed the decree; as the choriſters never were al- 
lowed in parochial churches. Soda . 
Lord Chancellor ſaid, what he went on was, that it was contrary 
to the conſtitution of the church of England to have them in paro- 
chial churches: and that they would be under no rule of govern- 
ment as they are in other churches; and the law would not allow 


they ſhould be under the government of the heir at law. 


If this is no charitable or publick, but a ſuperſtitions, uſe, it re- 


| ſults to the heir at law, Sir James Markham. The legal eſtate veſts 


indeed in the college; but a corporate body may be a truſtee. 
Superſtitions uſes go to the King by /?. H. 8. not for benefit of the 
crown, but to diſpoſe of them to other charitable uſes of the like 
nature. Their veſting in the crown is, from their being all good 


uſes as religion ſtood before the reformation ; but that is the caſe 


only, where it is really a ſuperſtitious uſe ; for where it is an im- 
proper or illegal uſe, as this, it is void, and veſts not in the crown: 
as in the caſe of Oakaver, who enjoys the land free from the 401. 


Per ann. the court not directing it to be given to the crown, 
Lox D CHANCELLOR. 
If this truſt is no charity, there is no ground for the information 


in the name of the attorney general at the relation of the college 
on a deviſe to the college only; for ſuch information can only be 


ſupported on the foot of a charitable uſe. On a general deviſe to 


the college without more, the college being a body capable of taking 
muſt ſue; the Attorney General having nothing to do with it; and 
x 18 only before me on that information. = 
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As to the truſt, created by theſe regulations on the deviſe to the Howfara de- 

college, I will give no opinion at preſent: it is a matter deſerving 3 
conſideration, and ſhall come before the court on all the circum- charity. 
| ſtances of the caſe. The.eſtabliſhment of learning is a charity; 1 
and ſo conſidered on the, ſtatute of Eliz. A devile to a college ge- 
nerally for their benefit, to increaſe the foundation, and advance 
the end of the inſtitution, to augment a Headſhip or Fellowſhip, 
or found a new one, is a laudable charity, and deſerves encourage- 
ment.; and therefore they were excepted out of 9 G. 2. but this is 
not a deviſe of that kind for academical, .collegiate purpoſes: but | 
only to eſtabliſh ſomebody to.live at his houſe at Denton for ever, | 
and to make his eſtate unalienable ; anſwering no good to the col- | 
lege or the publick, ſo far as it appears at preſent, It is neceſſary | 
therefore for the court to conſider materially, what may be the ef- = 
fect and operation thereof; how far good in itſelf ; and if not, Where the | | I 
| 
| 


what may be the conſequence of it, as to any power in the crown pan 
to give direction to the uſes of a charity improperly provided for of ar — 
imitſelf; as was done in Attorney Generali v. Baxter, 1 Ver. 248. where per charity. 
Lord North held, the truſt did not reſult to the heir at law, the 
crown having power to direct in what manner it ſhould go; and it 
was directed to Chelſea college. On a rehearing (before which the 
act of toleration paſſed) the court held, the charitable uſe was not 
contrary to law; and reverſed the decree: but nothing was ſaid - _ 
againſt his opinion, that the power of directing came to the crown, | 
if the truſt was not ſupportable as a charitable uſe : But this I will 
not determine now, it fully deſerving conſideration; and it is ne- 
ceſſary to know the effect of the deviſe.itſelf ; how far his direction 
for fixing a ſenior Fellow and providing for him in this manner is in- 
conſiſtent with the conſtitution of the college as to reſidence, &c. 
For if ſo, it is contrary to the intent of this truſt ; which was, that 
he ſhould be a continuing Fellow of this college, not barely when | 
he is elected. Then a point will ariſe, if this is not a good charita- | 
ble uſe within 43 liz. it will ſtand as a deviſe to the college ge- | | 
nerally; it will be to a body capable of taking; which will de- 
pend on the power they have, to take in mortmain and it is ne- | 
ceſſary to be inquired into, bow far they can do ſo, that the whole 
may be before the court; when the truſt comes to be determined. | 
The Maſter therefore muſt inquire into that, and whether the re- | 
gulations are inconſiſtent with the college-ſtatutes; and reſerve the | 
conſideration of the validity and operation of the truſt till after the 


Es 


— — —— — — 


The next conlideration was, what related to Mrs. Yherwood, 

teſtator's widow : principally as to what was to be laid out for her 
benefit under the marriage-articles, or under any agreement of the | | 
huſband. She by her croſs bill demanded, not only to have a | 
ſettlement on her for life of the eſtate at Denton, 1 had not | 
Vor. IJ. og yet | 
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yet been ſettled according to the articles, but alſo to have the lands 
and tenements purchaſed with the ſhare, ſhe was intitled to out of 
her father's eſtare (which was agreed by the articles to be ſettled) 
and alſo that ſhare which came to her on death of her ſiſter, fo ſet- 
tled; inſiſting, that by the note her huſband gave to Ho Ie ey, there 
was a declaration of truſt, or at leaſt an engagement binding him 
and all claiming voluntary under him, that the whole money ſhould 
be laid out according to the truſt in thoſe articles it extending to the 
whole, there was ſome conſideration for it; it was a reaſonable act: 
if he had come to have a ſale of that truſt-eſtate, and the ſhare ari- 
ſing from the ſale belonging to his wife paid to himſelf, the court 
would not have let him had it, if the wife or her friends had in- 
ſiſted, there was a narrow provifion made on her on the marriage, 


and therefore a further ale ment ſhould be made. 


This was not oppoſed as to her father's lde but it was infiſted, 
ſhe was not intitled to have the benefit of the other part, ariſing 
from her fiſter's death, by ſettling it in like manner; becauſe not 
within the articles, nor ſufficient proof of any ſuch agreement ex- 

tended to that, as would bind thoſe in his place: nor ſufficiently 
put in iſſue, if there was any new agreement for that; the bill 
putting in fue only the articles, and the rights ariſing under them, 
and nothing of this note. It is to be confined to truſts in the 
articles: the wife levied a fine, before the money came into the 
hands of the truſtee: then the money coming in lieu of the eſtate. 
is abſolutely the huſband's and the court will not ſuffer the perſon, 
iuto whoſe hands it comes, to retain it, and ny a ſeitlement ſhould 
be made on the wife. 


EN CHANCELLOR, 


Tf huſband It has unfortunately happened, that the affection, which at firſt 
<an lay ond ſubſiſted between the huſband and wife, did not continue; and 
n fror, ſhe has been hardly uſed ; which, though it will not alter the juſ- 
equity, he is tice of the caſe, is a reaſon, that things ſhould not be taken againſt 
On] her in a ſtrict, harſh, conſtrudion. The note is not ſtrictly put 
therwiſe, in iſſue; but ſufficiently for this purpoſe : and it would be to no 
where hecan- purpoſe to put this off on any ſuch defect ſo as to require a ſupplemen- 
* tal bill, if I ſhould be clear in the point of right, as I am. Though 
there is no particular charge in the bill, yet in the interrogatory 

part there are queſtions relating to it : whether teſtator did not by 

ſome note acknowledge, he received that money, and agreed to lay 

it out in this manner. The rule is, you are not only to queſtion in 

the interrogatory part, but muſt make charges in the charging part ; 

otherwiſe you cannot except: but the defendant, though not bound 

to anſwer to it, has done ſo; which being replied to, it is put in 

iſſue properly; conſequently that informality in the manner of 


2 | ; . 


1n the Time of Lord Chancellor HarDwicke. : 539 


charging (for it is no more) is ſupplied by the-anſwering to it; for 

a matter may be put in iſſue by the anſwer, as well as by the 

bill; and if replied to, either party may examine to it. Which 

brings it to the queſtion of right; and I am of opinion, this note 

is ſufficient to bind the teſtator, his repreſentatives and claimants 

under his will, to a performance of what is there agreed to. A man 

may as between himſelf and his wife make an agreement or decla- 

ration of truſt in his life; which, though not for valuable conſider- Voluntary a- 
ation, ſhall take effect as ag inſt his executor or adminifirator, or Steement by 


. - . be WT * h 1 d, 
thoſe claiming voluntarily and in repreſentation under him : Of goainfthis exe- 


which there are fevcral caſes. In a caſe relating to Lady Cowper's cutors, though 
chats, before Sir Joſeph Jełyl, ſeveral things of that kind of gifts by 1 
Lord Cowper in his life, were eſtabliſhed to belong to her, and to 4 
paſs by her will: though they could not take effect againſt creditors, 
yet they ſhould take effect, unleſs ſome imperfection in the inſtru- 
ment in point of law; which there is not in the preſent caſe. Then 
as to the conſtruction and extent of the note, I think it was a rea- 
ſonable act for him to do: and it is truly inſiſted, that on his ap- 
plication, for the money the court would undoubtedly have ordered 
a further ſettlement, If then they did not come into court, but 
acted among themſelves, and the huſband has agreed to do that, which 
the court would have directed, had the wife inſiſted on it in a pro- 
per ſuit, it ſhould have its full effect. Though it does not appear 
in the cauſe, that the wife had levied a fine, before this money 
came into the hands of the truſtee, as it is ſaid ; yet that muſt be 
to ſatisfy the purchaſer, as ſhe was married: but I will not divide 
one act from the other, but take all as one tranſaction; and that 
this note though ſubſequent is an evidence of what was the agree- 
ment and intent, viz. that this money ſhould be laid out in pur- 
chaſe of land to be ſettled to the ſame uſes. The circumſtances 
warrant that conſtruction; the truſtee in the marriage-articles being 
the proper perſon to intervene and receive the money ariſing by ſale 
of that other ſhare, and to ſee the articles performed for her benefit. 
He receives the whole ; the huſband coming to. receive it out of his 
hands, it is on ſuch a promiſe : which is an evidence of the terms 
on which the money was paid to him, and of the agreement and 
intent on which the wife joined in the fine for ſale of this eſtate. It 
was reaſonable; and what the court would have obliged him to, 
had he come before it; for that is the diſtinction: if the huſband 
can lay hold of the wife's eſtate without aid of a court of equity, 
the court will not compel him to do ſo; as they will, where he 
cannot without ſuch aid ; which is the preſent caſe. The ſum is 
particularly aſcertained, and includes both ſhares, as well that which 
ariſes. on her ſiſter's ſhare as her original ſhare : and the promiſe is 
to lay out the whole of that ſum; which therefore, I am of opi- 
nion, mult be laid out purſuant to the truſt, 
| Another 
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make it good 


v D” Aranda, 


CASES Argued and Determined 


Another queſtion was made as to ſome lands purchaſed by teſta- 
tor after marriage, but never ſettled, whether they ſhould not be 
conſidered as a performance of the covenant, he was under, to pur- 
chaſe land and ſettle on her for life: it being inſiſted on as a rule 
that where one is under covenant to ſettle lands, or to purchaſe and 
ſettle, if he leaves lands in their nature proper (for a reverſion will 
not do) which were his former eſtate, and deſcend after his death, 
or if he purchaſes, and does not ſettle, it will be conſidered (unleſs 
evidence to the contrary) pro tanto, or in the whole, a performance 
of the covenant, and purchaſed with that view; not on the head of 
ſatisfaction but performance: otherwiſe it would caule great confu- 
ſion in families. This has been before the court ſeveral times: 
firſt in Wilcox v. Wilcox, 2 Ver. 558. Roundell v. Breary, 2 Ver. 
482. Wilks v. Wilks by Lord Harcourt; and a caſe before your 
Lordſhip on Mr, Parſon's will: and Tcok v. Haſtings, 2 Ver. g7. 
for which your Lordſhip ſearched the regiſter 515, where there 
was a bond to charge lands of 100 J. with So/. per ann. to his 
daughters, the obligor died, having two manors, without doing it : 
the court held, that one manor (not appearing whether purchaſed 
before or not) ſhould be liable; if that manor was purchaſed after, 
it is very ſtrong. Laſtly Smith v. Deacon, March 26, 1746. 
where firſt there was a demurrer, and Your Lordſhip had a doubt 
whether Lechmere v. Lechmere. had not gone pretty far: but was 
afterwards ſatisfied on the bill of review. It was an agreement be- 
tween the huſband and truſtees. Smzh in conſideration of 400 J. 
portion agreed to convey and ſettle houſes, lands, -and tenements 
or a rent- charge iſſuing thereout, to himſelf for liſe, to wife for life 
in bar of dower, to the heirs of his body upon her, in default of ſuch 
iſſue to right heirs for ever, ſubject to a power to charge for younger 
children. After marriage he never made any ſettlement of the land 
or rent- charge; but purchaſed ſeveral little pieces of land, a piece of 
freehold of inheritance, another a reverſion dependent on a life: the 
ueſtion was, whether theſe purchaſes at diff: rent times and ſmall 
parcels, and ſome reverſions (from whence it was argued, he could 
not intend them in performance of the covenant) were a perform- 
ance, or whether the covenant ſhould be made good out of his aſ- 
ſets? Your Lordſhip mentioned all the authorities, particularly Zech- 
mere's and held, that they thould be taken as an intended perform- 
ance, and that thoſe lands ſhould be ſo ſettled. It was objected, 
that this would be affecting theſe eſtates as liens, which would fol- 
low them into the hands of purchaſers or mortgagees: the an- 
ſwer of the court was, that this depended on the intent; and the 
preſumption ſtood, that he intended a performance, till the contrary 
was proved: but any act ſhewing he had not that in view, as a 
mortgage or ſale after ward, would take off the preſumption. 


Bur 
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But this was given up on the other fide; as Lechmere's and the 
caſes cited were too ſtrong : that if a perſon, obliged under articles 
to purchaſe, does purchaſe, though not to the extent the articles re- 
quire, that ſhall go to make it good, ſo far as it can be applied. 


LORD CHANCELLOR, 


It being admitted that the freehold eſtates purchaſed will be fo 
applied, they muſt be ſettled on the widow for life ; and afterward 
as to the purchaſes prior to the laſt will, they will paſs thereby ; as 
to thoſe ſubſequent, after the widow's eſtate for life the reverſion 
will deſcend to the heir ; but there are ſome copyhold purchaſed 


by him; which, not being ſurrendered to uſe of the will, in point 
of law deſcend. Theſe cannot be applied to ſatisfy theſe articles. 


I do not know, that on a general covenant to purchaſe the court 
has taken copyhold lands (unleſs ſome agreement for that purpoſe) 


to go to make good articles in this manner; being liable to different 


tenures and to forfeiture. Unleſs therefore they paſs by the will, 


they deſcend ; which will depend on the penning of the will; and Z 


bring it to the queſtion of the charitable uſe; for if it is ſuch, it 
will be good by way of appointment. Yet I do not know any caſe 
where they have been made good as an appointment for benefit of 
a remainder- man. It depends on this: whether there are ſufficient 
words to take in copyhold lands? They are not mentioned: it is a 


general deviſe of real and perſonal eſtate; under which deviſe there 
is no inftance, that copyhold ſhall paſs, if there is freehold to anſwer 


it; unleſs perhaps for creditors. But it muſt be inquired into to 
know, when theſe copyhold lands were purchaſed, before I can de- 


termine that. 


Let the Maſter alſo inquire, what freehold were purchaſed after 
by marriage; and let what the teſtator paid for them be accepted 


and ſettled in lieu and ſatisfaftion of ſo much, of what the widow 


is intitled to, Let the reſidue be conſidered as a debt on teſtator's 
eſtate to be laid out in purchaſe of lands and ſettled for her jointure; 

the remainder in fee to the two ſenior Six Clerks, not toward the 
cauſe, (a method which has been ſometimes taken) for the benefit 
of the perſon, who ſhall appear intitled. I et the widow have in- 
tereſt at four per cent. for ſuch money as ought to have been laid 


Out, from her huſband' s death. 


As to the coſts at law, the deviſee is not intitled to coſts againſ{Coſts, 
the heir; for there are ſeveral caſes, where an heir at law diſputes 
a will both in law and equity, and yet ſhall have his coſis: and this 
8 & very proper caſe for it. As to the widow, I do not think it 
was improper for her to diſpute the will: all parties therefore 

Vor, J. | * ſhould 
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ſhould have coſts to this time out of the alia; but not to give her 
coſts at law.: yet 1 will not make her pay coſts. 


Peat verſus Chapman, Aug 3, 1 17 750. 
At the Rolls, 


Eſtator defired all the reſt nd refidue ſhould be divided be- 
tween two. That this was a tenancy in common was cited 
Owen v. Owen, 2 March, 1738, before Lord Hardwicke. 


Caſe 216. 


. Maſter of the Rell ſaid, this muſt be underſtood to be equally 
fidue to two divided: and by death of one in life of teſtator, his moiety ſhould 
A 1 not ſurvive to the other deviſee of the reſidue: but be conſidered as 
tor's life a undiſpoſed of by the will, and divided among the next of Kit as if 


22 undiſ- no deviſe had been thereof. 


ae | 

Caſe 2 7. | Oats ver /es Chapman, Auguſt 6, 17 50. 

Poſt. N order made by Baron Clarke for allowing a demurrer was 
Decemb, 83, now reverſed : but defendant having immediately levied on 
1750. 


Fe plaintiff 5 J. the coſts of allowing It, it was prayed, that in drawing 
wr ag up the order for owing it, it W be with coſts to be x re- 


der for allow- turned to plaintiff, 
ing a demur- 


rer, refunded. | 2 
| Tord Chancellor had a doubt about it; for though a bill is diſ- 


miſſed, a decree made, and coſts levied. that decree is reverſed 
on a bill of .review or rehearing, though the principal is returned, 
he did not know, that in thoſe orders of reverſal, the court never 
mentioned any thing of cofts. The plaintiff was now intitled to 
3 his coſts in ſome way; the only doubt was as to the method. The 
rac: oli demurrer ſeemed to be allowed on an apprehenſion, there was a 
formance, Temedy at law by action upon a note in writing: but that certainly 
erer ue. one might bring a bill for ſpecifick performance of any writing; for 
cy EO ont may have ſeveral remedies for a deed ; as trouver, or detinue ; 
which is indeed partly a ſpecifick remedy by delivery up of the 
thing: but ſtill he may make ule of the greater remedy by ſpecifick 
1 which is * to that of damages. 


A motion was afterward made, that the coſts ſhould be re- 
funded. | 


Lord Chancellor thought it reaſonable ; for that on reverſal of 
the former order, the Parties were yr into a ſituation, as if diſal- 
_.  Jowed., 
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| lowed originally: as on reverſing a decree for diſmiſſion of a bill 
on a rehearing. | | 


But the Regiſter, being conſulted, ſaying he knew no precedent 

of refunding, Lord Chancellor deſired him to ſee what the courſe 
.of the court was on this occaſion : but though no precedent could 

be found for it, he ſhould not ſcruple making one; being agreeable 
to the practice of this and other courts, on reverſal of a decree or poſt. 
judgment in law. e 


Ryder verſas Bentham, Aug. 7, 1750. Caſe 218. 


1 OTION for an order to pull down certain blinds ſo put up 
WG, as to obſtruct plaintiff's houſes. 


Tord Chancellor ſaid, he never knew an order to pull down Iajundion a- 
any thing on motion: it is ſometimes, though rarely, done on a — Home. 
.decree, The court will indeed ſometimes on motion order the go- 7 
ing on to be ſtopped.: but the anſwer coming in laſt night, he de- ted on motion. 


fired it ſhould be moved next day. 


When it was argued, that the court might interpoſe inſtantly 
by interlocutory order to prevent that, for which damages will lie 
at law, but which are not an adequate remedy. The court will 
order a building, which is erecting, not to be further proceeded in, 
though not directed to be pulled down; as that might do irrepa- 

rable miſchief to one party, if on final hearing the right ſhould be 
with him; and on that ground will not ſtay the working a mine: 

but that is not the preſent caſe; for by order to reſtrain from going 
on it will be included, that this ſhall not ſtand. On a right to a 
water- courſe or ſalt ſprings, if one working under ground diverts 
the ſtream, and on motion the court is of opinion, the plaintiff has 

a aright to prevent the injury during the hearing; it will be ordered to 
go in the mean time as before: as his lordſhip held in Lawton v. 

Lawton, which came out of Cheſhire. It is only to keep things as 
they are, till a final determination. | 


Againſt the motion. The houſes lie in Leadenhal! Street: and the 
cuſtom of London allows the building higher, and raiſing new- 4 
houſes on ancient foundations higher, though it does obſtruct ano- 
ther's light. 27. 115. 1 Bul. 11 5. Godb. 183. and Calibrop 41. in 
which laſt caſe the cuſtom was held good, as it might ariſe on a 
lawful commencement in cities. There is ſome contrariety be- 
tween the maxims cujus ad cælum ejus, &fc. and fic utere tuo ut ne 
Aulienum ledas : fo that at leaſt it is a doubtful right: then the court 
will never interpoſe by injunction. But it is not doubtful accord- 


ing 
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iog to this law, that the defendant has a right to build on this 
ancient foundation. | | 


It being agreed, what chis- "muſt ba tried, Lord Charcellor ſaid, 
the ſooner the better, and to grant an injunction in mean time: 
and then this ſcaffold ſhould be removed. Let the parties therefore 
by conſent proceed to a trial at law in caſe by the plaintiff, for ſtop- 

ing up his lights: and the defendant to pull down the ſcaffold, or 
polls and boards already raiſed, and be injoined from building or 
etecting, whereby any of plaintiff's lights may be obſtructed, till 
after trial had. 


Caſe 219. Gage perl Lord Stafford 1 F 3 eee, 75 


1750. 
Where refer- 649 bejught a bill againſt the repreſentatives. of Mr. Can- 
Ted to a Maſ- tillon; inſiſting that he was a creditor for a ſum of money ari- 


ter, whether ſing from the ſale of his actions, depoſited in the ſhop of Cantillon 


bill 
bot dame mat. and Hugbes bankers at Paris, in 1720; to have an account of that 


ters: where tranſaction; and that what was raiſed out of his actions, ſhould be 


Bot. applied firſt to ſatisfy the demands of Cantillon 1 him: ; the 


ſurplus to himſelf. 


Another bill was brought againſt them by the executors of the 
late Lord Poors, inſiſting, that this ſum was due to Gage, and 
claiming by an aſſignment with a defeaſance. 


For defendant it was moved to refer to the Maſter to ſee whether 
both bills were not for the ſame matter, and that one ſhould 
be ſtopped; which is of courſe where under the ſame name; and 
the rule holds in this indirect manner of doing it, which is the 
ſame in effect, though by different perſons, and tends to more vexa- 


tion than wherd both in the ſame name, as there muſt be different 


anſwers, and the examination in one cauſe cannot be made uſe 
of in another. The aſſignment was only fictitious; granted tor 
a particular purpoſe : but "if real, Gage has parted with his right, 
and they cannot at the ſame time carry on a ſuit as his aſſignees 
and a ſuit in his name. Ceftuy que truſt cannot ſue in his own name 
and hts truſtee's. The rule of the court is, that the ſame perſon 
ſhall not doubly vex the party : and the foundation of both bills is, 
that the eſtate of Cantillon is debtor to Gage; and it is ſworn, that 
both are carried on by the ſame hand, and ſame Expence, and the 
lane ſolicitor employed in both. | Zh 
1 1 
LoRD 
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Lord CHANCELLOR. 


Conſider the courſe of the court. If two actions at law are 
brought in the ſame name and for the ſame matter, the pendency 
of one may be pleaded in abatement of the other; but if two ſuch 
bills are brought, this court takes a more particular method; re- 
ferring it to a Maſter to inquire whether both are for the ſame mat- 
tet; and if ſo, may ſtop the proceedings in the laſt. Another calc, 
in which the court is warranted to ſtop proceedings ſhort, is that of 
an infant; as where two bills by different Prachein Ames, the court 
will refer it to ſee, if for the ſame matter, and which is moſt for the 
_ infant's benefit, and will ſtop the other. But there is no other 
_ caſe, where the court is warranted to do ſo, where the bills are 
in different perſons names. I have indeed a ſuſpicion, that both 
theſe bills were ſet on foot by the ſame perſons for their benefit, 
and at the ſame expence: but it is not every ground of ſuſpicion 
that will warrant the taking extraordinary ſteps out of the courſe of 
the court, or the reſtraining a man in a country of liberty from ſuing 

as he pleaſes, unleſs it be within the courſe of the court to do ſo; 
which would be aſſuming an arbitrary power, and introducing a 
way of judging ſummarily, of the merits of the caſe, by refer- 
ring it toa Maſter to inquire into the very merits touching the 


aſſignment ; which is a precedent I ſhall never make. Where a 


defendant would net appear, and a ſequeſtration is proceeded to, it 
was very reaſonable, that the cauſe ſhould be ſet down, and the bill 
taken pro confeſſo : yet the courſe of the court did not warrant the do- 
ing it, till an act of parliament was made. But it appears plainly to 
me, that theſe two bills were not for the ſame matter : they are ſo 


indeed as to the foundation of the demand; but for a different equity; 


the equity of the executors being founded on the aſſignment, which 


being with a defeaſance is an aſſignment by way of ſecurity, and is not 


taken notice of ir Gage's bill. Compare it to other caſes; ſuppoſe a mort- 


gage on a real eſtate, and a derivative mortgage or aſſignment thereof 


is made by the mortgagee : the aſſignee or derivative mortgagee may 
bring two bills to have a redemption or forecloſure. I could not ſtop 
either of thoſe ſuits, though carried on by the ſame perſon, nay though 
the ſame ſolicitor employed (which 1s often done, and properly) I 
ſhould not refer it to a Maſter: yet when the cauſes came to be heard, 
that would be an ingredient in the conſideration of coſts ; which the 
court would order to be paid for the vexation. Suppoſe it was at 
law: (and it often happens) a man may ſuppoſe a title in himſelf, 
to what is recoverable at law ; but may be doubtful of that, and 
think, that if he ſhould fail in that action in his own name, he may 
prevail by bringing an action in name of his truſtee : and there is 
no inſtance of the court's ſtopping either of thoſe actions; for one 
Vor. . IN | 
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may bring two different actions in two different names to try his 
chance. on which he can recover. So it may be in this court; 


one may bring two bills at his own expence, making uſe of the 


name of his aſſignor in one; nor can the court ſay, be ſhall be 
ſtopt in one. In that, in which he does not prevail, his bill muſt 
de diſmiſſed with coſts ; ; and that is the remedy : but otherwiſe the 
court would take on themſelves beforehand the judgment of the 
merits, and the title on which it is beſt to recover. There being 
no precedent of that kind, the very foundation of the motion fails; 
for ſuppoſing both brought by executors of Lord Powers, and car- 
ried on at their own expence, I am not warranted therein, unleſs 
enabled by another authority: and when you can ſhew me an act 


of parliament for that purpoſe, I will do it. 


Caſe 220. Garth ver ſus Sir John Hind Cotton: Auguſt 10, 1750. 


LoRD CHANCELLOR. 


Lthough I have taken a great deal of pains, I cannot yet form 
A an opinion from an apprehenſion of breaking in upon the 
rules of law, or eſtabliſhing a dangerous precedent in a court of 
equity. The caſe is admitted to be entirely new. The ſtrength 
of the arguments for the plaintiff is on the authority of Pye v. 
Gorge, and Manſel v. Manſel, where the court has conſidered truſ- 
tees to preſerve contingent remainders as truſtees to all other pur- 
poſes ſo as to be affected by breach of truſt and all the conſequen- 
ces: and therefore if they have been negligent in not bringing a 


bill to reſtrain the waſte, it ſhould not turn to the prejudice of the 


remainders, when 77 fe. But it deſerves to be conſidered, whe- 


ther they have any truſt to preſerve the timber ; becauſe their legal 
a is not at all for that purpoſe ; being only an eſtate pour auter 
; by which there is no intereſt in, or power over the timber; 
Fans PR is at an end, as ſoon as the fiſt tenant for lite dies. 11 
is ſaid, they might bring a bill for injunction to ſtay waſte, before 
the contingent remainders veſted ; and 1 am of that opinion: but I 
do not know, that that arites cut of their truſt for the timber. It 
is a bill by alien curie ; as in a bill on behalf of an infant in 
ventre ſa mere to ſtay waſte, Till the eſtate attaches in poſſeſſion, 
they have nothing to do with the timber. If indeed there is a 
forteiture for the firſt tenant for life, they would have a right to the 
ſhade, Sc. but nothing to do with it during the life of tenant for 
life. This is no opinion; but only my doubts from the breaking in 
on the rules of law on one hand, and on the other the laying down 
a precedent in equity which might be dangerous. Let it therefore 
be ſpoke to again next term. I can find no caſe where the court has 


preſerved the timber, though cut down by wrong, for benefit of the 
2 contingent 
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contingent remainders. In Whitfield v. Buet it was not by accident, 
but by wrong; and though Peers Williams has not mentioned, whe- 
ther there were truſtees to preſerve, &c, I have looked into it, and 
find, there were. 


Michaelmas Term 1750, it was argued again. 


For Plaintiff, The bill is againſt the defendant only fo far as he 
has been benefited himſelf by agreeing to this act, which is a detri- 
ment to the plaintiff's inheritance. The caſe is new in ſpecre, but 
the court will go on the general principles of law and equity. The 
whole merits depend on two points, fir, whether on application 
by the truſtees at the time of agreement the court would have re- 
ſtrained them both, the tenant for 99 years from cutting by licence 
of the remainder-man, and the remainder-man from coming upon 
the eſtate by licence of the tenant? Next, if ſo, whether ſatisfaction 
ought not to be decreed for that act, when done, which the court 
would have prevented as againſt conſcience? 


As to the firſt: To ſhew that the court would have done fo, it is 
neceflary to ſtate the notion of juſtice eſtabliſhed as to preſerving 
timber, houſes, mines, and other things capable of being in fact 
ſevered from the inheritance, and which yet are part of it in notion 
of law, and conſidered as annexed. There are but four caſes, in 
which a court of equity interpoſes to preſerve an inheritance entire. 
Firſt, where there is no legal remedy whatever, that extends ſo far as 
to anſwer the intent of the ſettlement, under which all claim, and 
from which intent it is clear, that what is doing, is wrong. This 
holds, where tenant in tail pres prſevrlity, Sc. or wife tenant in 
tail ex proviſione quri, goes to pull down houſes or commit deſtruc- 
tion. No action of waſte or of property can be brought, yet this 
court will enjoin ; Abrabal v. Bubb. 2 Sho. 69, and Cooke v. Whalley, 
Eq. Ab. 400, becauſe the manſionhouſe is ſettled as well as the 
reſt ; and this tenant in tail apres, Cc. is but tenant for life, who 
could not do it though he was ſo without impeachment of waſte. 
This is the moſt ancient juriſdiction of equity: in the time of R. 2. 
Moor 554, and ſeveral precedents in H. 8. and E. 6. but ſince 
the caſe of Raby ca/lle it is eſtabliſhed. There was tenant without 
Impeachment of waſte, (which ſince Lew:s Bowle's caſe gives 
leave to commit waſte) yet would not this court ſuffer it, becauſe 
contrary to the form of the ſettlement, though there was no legal 
remedy. On the fame principle have been caſes as to an avenue 
in a park for ornament or ſhelter, Secondly, where there is a tempo- 
rary impediment to the remedy at law, ſo that the act is at the time 
diſpuniſhable, equity interpoſes : as where there is an intermediate 
| tenant for life, the remainder-man of inheritance cannot __— 
5 5 8 | action 
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action for waſte by the firſt tenant for life, for the ſake of the pre- 
ſervation of the innocent remainder for life. 2 It. 30 1. It is not 
ſo if it was a remainder for years, and it would not be deſtroyed by 
the action. But a ſtronger caſe is of an eſtate for life, remainder for 
life without impeachment of waſte, and with power to commit 
waſte; both agree to commit waſte ; and though diſpuniſhable at 


law, yet this court would enjoin, on the principle that it was an in- 
jury to the inheritance, although it was a bare contingency whether it 


would be a prejudice to the owner of the inheritance or not; which 
was Lady Fveiyn's caſe. So in Fleming v. Fleming, though no re- 
medy at law. The third caſe where there is a remedy in equity only, 
is, where a perſon, who may be conſequentially injured by the waſte, 


from the weakneſs of his eſtate has no remedy at all at law: as where 


tenant for life, remainder for life with or without impeachment of 
waſte, remainders over; on the bill of remainder for life, the court. 
would reſtrain the firſt tenant for life from committing waſte : 
Darrel v. Chamnys. If guardian of infant tenant in tail cuts down 
the whole timber, the court will not on application of the remain- 
der- man enjoin; which was Saiz/ v. Savil; although the infant 
there was very ill, and did die, before he came of age : but if done 
in ſuch a way as to be to the prejudice of the infant himſelf, on 
application of the infant the court will judge, what is for his be- 
nefit. The fourth, and moſt material to the preſent caſe, is where 
new limitations are introduced and allowed by law and courts of 
juſtice, ſince the time that all the doctrine about waſte was ſettled. 
Since the ſtatute of Gloceſter courts of law cannot adopt their re- 
medy to a new purpoſe : then the court interpoſes on the founda- 
tion of juſtice, and on the principle that, this new ſort of limitation 
being introduced, it muſt be protected in all its conſequences, becauſe 


the limitation itſelf the law allows. Executory deviſes and ſpringing 


uſes exiſted not before the time of King Hen. &.: then none of the 
rules at law concerning waſte can be applied to them; and any man, 


having a fee ſubject to be defeated on contingency, may in point of. 


Jaw, pull down houſes, and cut down all the timber: no legal reme- 


dy, as action of waſte or treuer for the timber, lies; nor a prohibition : 


but in equity there is a remedy. In Litton v. Robinſon, the inheri- 
tance being given over to the daughters on contingency, Your Lord- 
ſhip thought the intent was, that the whole and every part of the in- 
heritance ſhould be preſerved to wait that contingency : and that a 
bill may be brought for infant i ventre to ſtay waſte; the ſtatute of 
King Milliam having declared him capable of taking; that is, pre- 
ſerved a contingent remain ier to him ; yet that infant has no legal 
remedy ; nor after his birth can he bring 7rover. This court then in- 
terpoſes, becauſe the law does not. When the legal remedy about 
waſte was eſtabliſhed, no ſuch thing was known in the law, as a con- 
tingent remainder, which might not be deſtroyed by the tenant for 
life, and firſt owner of the inheritance. It was of no value at all, and 
then why ſhould part be preſerved? Which was the ground of the 
| 1 deter- 
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determination in Udel v. Ulall, and 1 Rol. Ab. 119. This limita- 


tion being for years could not then exiſt at all, as there muſt be a 


freehold to ſupport the contingent remainders: but it is now al- 
lowed; being introduced at the time of the troubles about 1640, 


by Sir Geofery Palmer, who invented it for preſervation of con- 


tingent remainders: but no legal remedy is adapted to it. The 


court then will act on the ſame principles as in executory deviſes, 
Which are very hke this, being a limitation to ariſe an contingency. 


Where indeed there are no truſtees to preſerve, &c. this court would 


not grant an injunction to ſtay waſte againſt tenant for life, and firſt 


owner of the inheritance, who by the rule of law may, notwith- 
ſtanding the contingent remainders, do what they will with the 


whole eſtate, and then may with part of it; this court not re- 


lieving againſt a general rule of law. But now ſuch truſtees are 
allowed and approved of, they muſt execute this truſt, according 
to the different remedy the conſtitution allows, to preſerve every 

art of it: ſo that if tenant for life levies a fine, his particular 
eſtate is forfeited; they ſhall enter: but though they do not, their 
right of entry ſhall preſerve all the contingent remainders. If he 
fells timber, there is no remedy at law; they muſt apply to this 
court; and it is eſtabliſhed, that on an executory deviſe, this court 
will interpoſe, But they are more emphatically intitled to this here: 
for the very purpoſe, for which they have an eſtate for life, is to 
preſerve the contingent eſtate afterward to ariſe; this court con- 
ſideting it as an executory truſt: ſo that if they had brought a bill, 


both would hive been prevented; becauſe both were doing an in- 


Jury; the owner of the inheritance in cutting down before it was 


his day; as in Eveln's caſe; and it would be of very extenfive 
conſequence, if a court of equity ſhould not interpoſe, when there 


is no legal remedy adequate. A right without a remedy is a ſoleciſm:: 
this court finds one, as in caſe of infant in ventre, of executory de- 
viſes, and where there are temporary impediments. If on ſuch bill 
by the truſtees, the court would not reſtrain, the argument muſt be 


given up. None but the truſtees could apply; for though any one 
may file a bill in name of an infant zu ventre, conſidered as having 


exiſtence in many caſes, it is not ſo here: but the truſtees, who have 
a foundation to go upon, as having a remainder themſelves prejudiced 


by this act, can alone apply. 


If then the truſtees, through ignorance or neglect did not bring 


ſuch bill, the ſecond conſideration ariſes, whether ſatisfaction ought 
not to be made now? Should this court ſay, they only enjoin, there is 
no adequate remedy; for it might be then done by ſurprize. Lord 
Barnard was not only reſtrained, but obliged to make ſatiſ- 


faction and reſtore, on the principle that the court would have 


prohibited him, and that complete juſtice could not otherwiſe be 
made. Where trees are cut down, ſpecifick ſatisfaction cannot be 


Vox. I. 7 decreed: 
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decreed: it then 1s only by way of compenſation, by damages, A bill 
to ſtay waſte draws after it an account of the waſte committed: if 
the injunction is diſobeyed, an attachment would ifſue: the terms, 

on which the court would ſuffer the contempt to be cleared, wonld 
be on paying coſts of the contempt, and making ſatisfaction as far as 
could be; for the commitment is-only a mean, and otherwiſe no one 
would value riſking the contempt, It is a maxim, that neither 
infant or perſon unborn can ſuffer by lacheſs of truſtee, or of the 
perſon who ought to act: but the doctrine contented for would 
put their fate in the power of theſe truſtees. IF truſtees join in de- 
ſtroying contingent remainder, it would take effect at law; but 


| this court would ſet it up again; and if it got into the hands of 


purchaſer without notice, would make tenant for life, and every 


one who joined, make ſatisfaction. If indeed the trees were blown 
down, or cut by wrong or treſpaſs, without permiſſion of the 
owner of the inheritance, the property would ex necęſſitate be the 


defendant's; as it cannot be in abeyance, and the ſeverance was 
without default: there would be nothing, of which this court can 


lay hold againit his conſcience. Hhitfield v. Bewit, as in 3 P. 


Vill. is no authority in the preſent caſe. On ſearching the regi/ter 


it appears indeed, that there were truſtees: but the court did not go 


on that: the objection was not taken, nor did the argument pro- 


ceed on it. If no ſatisfaction can be obtained for this, timber may 


be deſtroyed and mines opened on every eſtate contrary to intent of 
the makers of the ſettlement, and of every one intitled under it, 
except firſt owner of the inheritance, who may deſtroy the whole, 


or work the mines barely on conſent of a common farmer for life by 


colluſion with him, or ex vi if he does not agree: an action for the 
loppings and ſhade could be only brought by the tenant ; which it 
would be worth while to pay on a wooded eſtate. There are few 
eſtates in England which are not let for years; and the firſt 
owner of the inheritance (although his remainder is very remote) 
may, by joining with ſuch tenant, ſtrip the eſtate; for treſpaſs 
or waſte cannot be brought sgainſt him: this argument 46 incon- 
wenienti is the ſtrongeſt at law as well as equity. As therefore 
the law allows theſe contingent limitations to be made and pre- 


ſer ved, and moſt lands in che kingdom are ſo ſetiled, and the 


intent of the parties is to preſerve the timber as well as the reſt, 


and as there is no legal remedy, this court will find one; which 
will not be adequate, if ſatisfaction is not made, after the act is 
done, This therefore is not a , caſe, but a very general and 


univerſal one. 


For defendant was cited Claxton v. Claxton, 2 Ver. 1 52, and Af 


pingat v. Lee, 2 Ver. 218, and that if the parties were diſabled from 


ſevering 
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ſevering the timber, it might be kept too long on the eſtate, and 
reſt in ſuſpence for ſeveral years to the detriment of the publick. 


Lord Chancellor took further time to conſider of it; and Sir John 
Hind Cotton having died pending the ſuit, and the cauſe revived againſt 
his repreſentatives, his Lordilüp gave judgment 5 Feb. 1753. 


The foundation of the plaiotiff's equity depends on the truſt to 
preſerve the contingent uſes. There was a plain fraud in the agree- 
ment to 1njure the contingent remainders: there is a privity between 
the tenant for years and reinainder-man, tne tenant for years being a 


Fiduciary, 


Four queſtions are to be conſidered. Firſt the intent of limita- 

tions to truſtees to ſupport contingent remainders? Second, what 

eſtate they take at law, and what actions they may bring? Third, 

the nature and extent of the truſt in equity? Fourth, how charged 

in equity for breach of truſt? As to the firſt queſtion, they took Riſe and in- 
riſe from Chudleigb's caſe, 1 Co. 120, and Archer's caſe, 1 Co. 66 2 176. ee 
but not in practice till the uſurpation. The diſpute in Chudlergy's ſerve contin- 
caſe was the power to deſtroy contingent uſes, before ceſtuy gue uſe - a 

was in being; it was not determined, that the conveyance by ceſtuy 5 

que uſe for life would bar the contingent remainders, but it was 

after ward determined in Archer's caſe, very properly ſet forth by 
Pollexfen in Hales v. Rifley. As to the ſecond, it was a queſtion, 

whether they took any eſtate or only right of entry: but it 

was ſettled in Cholmley's caſe, 2 Co. 51 a. ſo is 41 E. 3. and Fifz- They have 
herbert; and Duncomb v. Duncomb, 3 Lev. 437, whicn laſt was the er 3 
firſt caſe, where a limitation to truſtees came in queſtion. If then "OT 
it was fo ſettled upon a limitation for life, it is ſtror ger after a 
limitation for years; as was well urged by Lee, Chief Fuſtice, in Smith 

v. Parkhurſt, Michaelmas 14 G. 2. They have therefore in law 

an intereſt in the timber by the enjoyment of it in the tenant for 

years: but they could not bring waſte at common law, and the 

ſtatute of Glouceſter gives it only to thoſe who have intereſt in the 
inheritance, Thirdly, theſe truſts are to be conſtrued in the moſt 

liberal manner agreeable to natural juſtice; as in Manſel v. Manſel, a wil 658. 
The deſtruction of timber or mines may more affect the inheritance Cooſtrued li. 
than any other, It 13 ſaid, they cannot bring a bill to ſtay waſte, berally. _ 

they only can enter: but that is preſerving the ſhell, and not the ker- _ e 

nel. The words comprehend all remedies in law and equity; for befors ons; 

equity being now part of the law of the kingdom, is comprehended. gen: uſes i 

They may bring a bill to ſtay waſte before the contingent uſes 3 fant 

come in eſſe. Dayrell v. Champneſs, Eq. Ab. 400, their truſt af- in Fentre. 
fects their conſcience, The ſame bill may be for an infant 2 

ventre, which is ſtronger, Muſgrave v. Parry, 2 Ver. 711, There- 

fore the truſtees might have brought this bill in this caſe; if ſo, 

| the 
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the parties would be diſcharged only upon the terms of king 
ſatisfaction in damages, to be laid up till the contingent uſes ſhould 
a Wil. 128. come in e. As to the fourth, in Pye v. George, Mich. 1710, 
truſtees joining in deſtroying contingent remainders is a breach of 
1 Wil. 359. truſt, and the eſtates created are void. Tiſpen v. Pigot, Mich. 1713; 
cited, Eq. Ab. and Manjel v. Manſel, the truftees ſhall be obliged to make a re- 
385. compence, and the alienee reſtore the eſtate. The difference here 
Joining to is, there is no poſitive act, but only a lacheſs in not bringing a bill 
deſtroy the for injunction: but they, who have profited by the deſttuction, 
- 04 ee "y are not excuſeable. Notice of the truſt makes the lacheſs of the 
liable, and truſtees to affect them; and notice of the truſt affects the alienees; 
alienee TP therefore as in alienation with notice, a reconveyance is juſt, fo here 
-= 63 een though before the contingent remainder-man be in rerum natura, 
and had no jus in re nor ad rem. The objeQion for the defendant, 
that the limitation to the truſtees does not al:er the power of tenant. 
for life, aſſumes too much. The invention was to abridge the legal 
rights of tenant for life, and of the remainder-man to take a ſurrender. 
According to 2 Wil. 240, and Aleyn 82, the right in law is, that 
as ſoon as they are ſevered, they veſt in the remainder-man, and tro- 
der lies; but this was a colluſion with the remainder-man. Where 
2 legal right is acquired by colluſion, this court ſhall epjoin or give 
a recompence, I w ill adhere, as far as I can, to the rule æquitas 
ſeguitur legem; though till the remainder is veſted, no action of 
waſte lay, yet a remedy is given. Page's caſe, 5 Co. 76, b. and if 
Waſte re. the eſtate be diveſted, and er al reveſted, he ma ay bring 
firained in e- cite, 1 Inſt. 3 56. a. The ſucceſſor of a Biſhop may maintain 
_—_ 5 waſte, for waſte fel death of his predeceſſor, when the freehold 
is in the King. Fizz. NV. B. 1 Inſt. 356. a. it may be ſaid, this is 
by the ſtatute of Marlbridge; but yo hold | it not: and ſo lays 2 Inſt. 
151, 152, and 29 E. z. 15 J. 2 H. 4. 2 Rol. Ab. 824. A court 
of equity has gone further in reſtraining tte than the law. Moor 
554. 1 Kol. Ab. z 23. 2 500. tg. 2 Freem. 54, 55. 
278. Abrabal v. "Bubs, and a as caſe of Lady Evelyn there 
Ante cited. Cited, On the ſame foundation I « termined Fleming v. Fleming, 
19 July 1744, and Robinſon v. Litton, 12 December 1744, 
went further. It is objected, that no recompence will be decreed 
upon a bill now brought for an account, and the caſe of Jeſus Cot- 
lege v. Bloom, 19 November, 1745, was cited; but that is widely 
different from the preſent; and 2 Wil. 240, is cited: the diſtinction 
ariſes from the colluſion between the remainder-man, and tenant 
for years, As to the length of time, no lachets in the plaintiff, and 
The fame the law gives waſte after a meſne remainder-man is dead; beſide the 
fate «ker plaintiff ſubmits to what is in the anſwer, An objeQion occurs to 
recovery. 
me, that there is a recovery, which has altered the remainder, I 
admit 1 Jnj!, ſays, regard is to be had to the continuance of the 
reverficn in oh fame tate: but there is no new uſe created; and 
Relief in e. it was determined to be the ſame eſtate in Lord Derwentaater's 


<quity, where caſe, and Abbot v. Burton, 2 Sal. 590, and in another caſe, Hill. 
io moritur ; | 6 G 
2 ; ö | 1 © 


4478 perfor. 4. 
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16 G. 2. affirmed by the Lords. In this caſe the plaintiff is in- 
titled to the ſame relief; although the remedy at law ſhould be 
extinguiſhed, There are many inſtances, where a court of equity 
has relieved in caſes, where the action dies with the perſon, Be- 

fore the ſtatute of William and Mary there was no remedy at law 

againſt executor of an executor for a devaſtavit, yet a court 
of equity did this before. Price v. Morgan, 2 C. C. 217. 

and the Caſe of Eaton College, 1 C. C. 121. and 2 Mod. 293, 

294. In all caſes of fraud the remedy never dies with the per- = cas 
ſon, but will follow the eſtate of the party liable to the de- the — 
mand. Here the will appearing on the face of the articles proves dies not with 
they had notice; and therefore it was a fraud with the remainder he Perſos. 
man, Arguments ab inconvenienti have been urged: but thoſe on 
the part of the defendant are not ſo great as thoſe on the other ſide. 

Fermor's caſe, 3 Co. 79. truſtees to preſerve contingent remainders, 
are a proper medium between perpetuities, and too great licence of 


power over eſtates. 


| Decree for the plaintiff, That the defendant ſhall pay the farm in 
his hands, as appears by his anſwer, but without intereſt further 
back than the time of filing the bill, 


N. The judgment ex relatione. 
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The Peaincipal Matters. 


Abatement. 


NBATEME NT and revivor. 
A e Page 180 
Sequeſtration to compel performance 
of a decree, abated by the death of 
the plaintiff, 182 


As alſo the ſuit abates, a farther act 


being neceſſary: ſo that a bill of re- 
vivor muſt be: no ſub. ſci. fa. as 


the decree was not ſigned and en- 


rolled. zbid. 
Fieri Facias not abated by death of 
plaintiff; the right being veſted. 
Otherwiſe of an extent, where a li- 
berate is neceſſary. So of a ſeque- 
ſtration, becauſe a farther act is ne- 


ceſlary, 183 
Abepance. 
Where the inheritance is in abeyance. 


177 


| Account. 


Account directed of teſtator's perſonal 
Eſtate at making the will and his 
death; one legacy being ſo near in 
value as that it would defeat the 

reſt. It might be otherwiſe if it 
occaſioned only abatement in pro- 
portion. Page 232 

Where an account was not ſet aſide 

or opened, on new diſcovery 297 


Advancement. 


Aliment by a parent to a child is no 
advancement; but where after mar- 
Triage the child was charged with 
it as a debt on the father's will. 17 
Advancement on the ſtatute of diſtri- 
bation or cuſtom is juſt the ſame. 16. 
Bond by a father on maraiage of his 
ſon, given to the ſiſter for money 
advanced by her to her brother ; 
the ſon pays the intereſt during fa- 


ther's 
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ther's life, and a month afterward; | 
this is notwithſtanding an advance- 
ment for the ſon, and a debt on 
the father's eſtate, not to be in- 
demnified by the ſon, but it would 
be otherwiſe between ſtrangers, 
| Fo Page 67 
Sons by a reaſonable conſtru 


one; though the words did not 
warrant it, 89 
Father having a legacy left to bis 
daughter, gives her more on her 
mariage; on acquieſcence during 
his lite, the 
manded, 


| Bee alſo Cuftom of London, and Marriage, 


501 


N 


Agreement. 


The bare atteſting a deed as a witneſs, 
will not create a preſumption of 
knowledge of the contents, ſo as 
to affect with any fraud. But if 
there is knowledge of the contents, 
figning as a witneſs is a ſufficient 
figaing within the ſtatute of frauds 
to bind, though not a party there- 
to. 3 

Agreement if reaſonable and to ſettle 
family diſputes, and no unfair ad- 
vantage, not to be ſet aſide becauſe 
the party was drunk, or paternal. 
authority exerciſed. 19 


Agreement not figned by one party, | 


where binding. 82. 
Agreements mutual. 87 
Specifick execution of agreement. 220 
Caſes out of the ſtatute of frauds. 221 
Specifick performance of agreements ; 

in what caſes decreed. 279 
Agreement relating to diſtribution of 


ction of | 
their father's will, intitled to their| 
legacies intended as portions or an 
advancement for them, at twenty-] 


legacy not to be de- 


erſonal eſtate ſet aſide, though 
ratified: the value appearing to be 


greater than was known at the time 
of agreement. Page 401 
Voluntary agreement by a huſhand, is 
good againſt his executors, though 
not againſt creditors. 539 


See alſo Codicil, Lunafic, Marriage, 


Settlements befoze and after Marriage, 
Parol Agreement, Plantations, ' 


| Legacy paying an annuity; legatee 


dies in life of the teſtator, the an- 
nuity ſtill ſubſiſts. 141 
Owner of a charge on an Eſtate, lets it 
run in arrear eight years; not to be 
preſumed abſolutely releaſed, or in- 
tended to prejudice the remainder. 
= — 207 


|Grant of annuities during life of gran- 


tor in ſatisfaction and diſcharge of 


| a debt, with power to repurchaſe 


and redeem the annuities ; held part 
of the perſonal eſtate of the gran- 
tee, Lo BY; 402 
The court leans againſt a contract for 
| liberty to repurchaſe, where made 
at the ſame time with the grant, 
and endeavours to make it a re- 
demption,: | 405 


See alſo JatereZ, Power, Satisfaction. 


Anſwer. 
A Wife appeals and prays time to anſ- 


wer ſeparate from her hutband, who 
lives abroad, and ſhe has an order 
for that: the court will not after- 
ward ſet it afide. 34 
Where defendant's anſwer in another 
cauſe may be read, .: = "0G 


- 


See Jurisdiction. 


© Appear- 
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Appearance. 


Appearance ſalves error in meſne pro- 

ceſs only. Page 386 
Appearance by wife without Huſband 
may be good. 16d. 
One defendant not appearing, the 
whole line of proceſs againſt him 
is equal to the proceeding to out- 
lawry at common law; and there 
may be a decree againſt the other 


defendants who appeared. 395 


See Jurisdiction. 


Apprentice. 
See Palter and Servant. 


Aﬀets. 


© SDN of intereſt for a legacy by an 
executor from time to time, ſhall 
be evidences of aſſets; not ſo of a ſin- 
gle inſtance of payment of intereſt, 
75 
Marſhaling of aſſets. 110 
The court aims at equality of ſatisfac- 
tion in adminiſtration of aſſets. 2 12 
Upon a future demand out of aſſets, 
the executor will be obliged to ſet 
apart the fund. 282 
Marſhaling aſſets by letting ſimple 
contract creditors come in place of 
a ſpecialty creditor, can be only 


where the ſpecialty creditor has a 
remedy againſt the real and perſonal 


aſſets of the debtor deceaſed, whoſe 


aſſets are in queſtion. 312 
| Deviſe of 100/. to a daughter, to be 


paid by the executor in a month 
after death of the widow, to whom 


the real eſtate was deviſed for life, 


and afterward to the ſon, the exe-| 


Vol. I. 


cutor, in fee; appointing two truſ- 
tees or overſeers to ſee the will per- 
formed. On deficiency of aſſets, 
the real charged with the 100 /. 

Page 509 


Alignment. 


A. borrows money of B. and gives 
him a draught upon a fund due to A. 
out of the exchequer, and becomes 
bankrupt; this is an aſſignment 
thereof to B. for valuable conſider- 
ation which ſhall prevail againſt the 
general aſſignees under the com- 
miſſion of bankruptcy. 332 
Aſſignment of the bond by the obli- 
gee, not to be inſiſted on by the 
ſurety who pays the _— 339 


Attoznev. 


Attorney on ſale of an eſtate, not diſ- 


cloſing to buyer an incumberance, 
liable to make ſatisfaction; which 
is different from diſcloſing the ſe- 
crets and circumſtances of his 
client. 95 


Auter Dzoit. 


No ſet off allowed, where the demand 
is in Auter Droit. 208 


Banker's Notes. 


Notes payable to A. or bearer, and 


ſaid by A. to be loſt; and a bill ſe- 
ven years afterward by the repre- 
ſentative of A. inſiſting on payment, 
but no affidavit of the loſs, nor of- 
fer of indemnity: the plaintiff 
muſt be left to an action at law. 
341 


7D Where 
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— 


Where affidavit of the loſs is etl. 


I- | | 
Difference at law upon the loſs of a 
bond or note. 


Bankrupt. | 
Payments made without fraud by A. 


after a ſecret act of bankruptcy, and | 
before the commiſſion, being re- 
covered at law in indebitatus af- | 


ſJump}!t by the aſſignees againſt B. he 
ſhall in this court be relieved as to 
payments made by him to 4. with- 


in the ſame period, and ſhall be al- 


lowed the ſame. | 327 
Aſſignees overcharge meſne acts by re- 
lation. | 
Mortgagees of goods, &c. permitting 
bankrupt to continue in poſſeſſion, 
order and diſpoſition, have no ſpe- 


cific lien againſt general aſſignees 
348 


See Aſlignment, Creditzos, ere, 


under the commiſſion. 


Statute of Limication. 


Baron and Feme. 


+4 
Wife may, by bill with her huſband, 


appoint her ſeparate eſtate for his 
debts, 


See alſo Feme Covert, Infants, Mozt- | 


gage, Power, Separate Maintenance. 


Blll of Interpleader. | 


Affdavit to bill of Interpleader wood | 


not ſwear that it is at plaintiff's own 
expence. 245 


Page 345 
ibid. 


| Bill of review on new matter, ſince it 


. 


163 


ſec, but the right ſettled. 


Bill of Review, 


could have been made uſe of in the 
former cauſe; with a probabiliy 
. being relevant. eg 430 


| Bond. 


Bond be A. in 1520. for payment in 
ſix months after his father's death, 
if he ſurvived, other wiſe to be void: 
the father then 70, dies in 1731, 

A. in 1734: no relief except a- 
gainſt the penalty : no proof of im- 
poſition though ſuſpicious circum- 
ſtances in it. 122 
Aſſignee of a bond takes it ſubject to 

all equity: but time, Sc. may vary 
. 123 
Bond Sc. ex turpi cauſa ſet aſide as 
to creditors ;\ but the ſame provi- 
ſion being made by the will. Q. 
whether as to executor or reſiduary 
legatee | ? 254 
Bond given as a reward for uſing in- 
fluence over another's eſtate for 
benefit of the obligor, decreed to 
be delivered up without coſts. 276 

Bonds in fraud of marriage agree- 

ment, ſet aſide on 2 policy. 


7 


See Advancement, 1 Credi⸗ 


tors, Election, Goods and Chaitels, Par- 


| tlage * 2-20cage, P02tgage. 
Charity. 
Information for a charity not diſmiſ- 


43 


| The 


1 py NA! N 2 . KG 4 3 L 3 4 8 b; 

WERE CIS % ro nf RED ö . A's 5 8 2 8 > W . a Ws : 8 
r / out, La, „„ 33＋ 
*. . x er "oy ns eo te LI ons 4 2 : „ 4 5 0 „ * Fs RE. " ICE Rr 2 22 - 

3 2 5 E e e 5 ccc be, 5 ; 4 EN he be R . : 
252 82 eas > Fo 2 R — oi es. A ĩ ²⁵%òp OI oo SIA IE et 93 l & 
r IF JE oo Rt Od Tar IE; >, PFF F 5 to ES 
? CDS Ta 5 - Mrs ng RARE Bt, EE ag RX 2 . r Ms 4 2 112 . 
AD Ie: ore K * 1 bo; , 1 3 8 e 3 - 5 e LE * 
ES, e W 1 9 0 


8 3 e ee * . _ 
* r | 2 PS = 2 2 

. * F 
S „ S 
3 BBD Koa, 2 "> 2 


A TABL E of the Principal Matters. 


6 


The rule that an information for a 
charity is not to be diſmiſſed, but 
there muſt be a decree for the eſ- 

tabliſhment of the charity; holds 
only in caſes of private charities, 


not. where founded by the crown. | 


Page 72 
Nomination of a maſter to a charity 


| To give right of repreſentation no oc- 
caſion for veſting in the anceſtor, 


Page 201 
Taking per capita and per ſtirpes at 
the ſame time. 202 


See Advancement, Cuſtom of London, 
Iſſue, Legacy, Ozphanage, Younger Chil- 


ſchool, not like the preſentation to — 


A living, v0} 


Legacy to A. and B. they are made ex- 
ecutors, and land deviſed to C. pay- 
ing o. to the executors; the 
reſidue to a charity, This 1000. is 


a charge on the real eſtate, which by | 


the mortmain act is not well diſ- 
| poſed, and reſults to the heir. 108 
Deviſe before the mortmain act, of 


lands in truſt for a charity; codicil £ 
after the act deviſing the ſame lands 
to the ſame truſtees and to two o- | 
thers to the ſame charity, making | 


alterations in other parts of the will, 
_ confirming the reſt, and declaring 
the codicil to be annexed, Sc. to 
the will, The deviſe to the charity 
is void, 178 


Deviſe of money to be laid out in an 


annuity to a miniſter to preach 


an annual ſermon, and keep a tomb- 


ſtone and inſcription in repair, and 
to a corporation for keeping account 
thereof: a charitable uſe, and void 
by the ſtatute, 321 


Where the crown may direct the uſes 


of an impropriate charity, 537 


See alſo College, Copyhold, Court of 
Chancery. 


Children. 


Intent of declaration of truſt to pro- 
vide for the ſeveral ſtocks, and at 


diſtance of time: children extended 
to iſſue in general. — 


Extent of the word children. 201 


Choſe ia Ackion. 


Choſe in Action is aſſignable in equity; 
and no particular form _— 


2 
Choſe in action or poſibility 4 
able in equity. 391 


See Goods and Chattels. 


Coal Mines. 


Account of profits of coal mines not 
decreed without ſhewing poſſeſſion : 
the bill retained, with liberty to 


bring ejectment. 3 42 
Codicil. 

Difference between a codicil and a ſe- 
cond will. 187 
Where a codicil is a republication ofa 
will. 442 
No preciſe form neceſſary thereto. 
ibid. 

Need not be indorſed or annexed to 
the will. zbid. 


| Where a codicil is a republication ſo 
as to paſs Jand purchaſed after the 
will: if the codicil related only to 
perſonal eſtate. 22. 492 
Articles to purchaſe, before a codicil, 
to be executed after. 494 


See Will, Legacy, 


Colleges. 


: 5 
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Colleges. 


Information lies not here as on a ge- 


neral charity, to call colleges to ac- 


count as to the election of mem- 
bers, or application of the profits. 
Page 78 


Collegiate bodies compellable to ex- 


ecute a truſt as a private perſon, | 


and though the bill is not brought 
recently. 468 
How far a deviſe to a college is a cha- 


rity. | 537 
See Fellowſhip, Pꝛeſentation, Uiſitozs, 


Colonies. 


See Plantations. 
Condition. 


See Heir. 


Conditional Limitation. 


Deviſee on condition of giving a re- 


_ leafe in three months after teftator's | 


death, if not, to go over, dies in| 
life of teſtator: 


deviſee over, it not being a ſtrict 
condition but a conditional limita- 
tion, 


Conftruition of Wozds. | 
865 Wozds. 


| Contingent Intereft. 


- Contingent intereſt tranſmiſſible. 47 | 


Z 


227 


Contingent intereſt will go to the re- 
8 hag 


contracts expounded by uſag 


the land ſhall not 
deſcend to heir at law, but go to 


420 


a 4 


Contingent Remainders. 


| Contingent remainder upon an execu- 


_ tory deviſe. Profits undiſpoſed de- 
ſcend to heir at law. Page 269 
Contingeat remainders ſupported, tho! 
no truſtees to ſupport, inſerted, ibid. 
Riſe and intent of truſtees to preſerve 
contingent remainders. 555 
T hey have more than a right of entry. 
bid. 
Conſtrued liberally | zbid. 
May bring a bill to ſtay waſte before 
the contingent uſes come in efſe, ibid. 
So for infant in ventre. ibid. 
Joining to deſtroy the remainders, a 
breach, and liable; and alienee 
with notice affected. 556 


See Sur vivozſhip, Tenant for Life, 


Contract. 


Equity relieves againſt uſurious, but 


no other illicit contract. 


£929: 


tracle. 450 
Contracts on riſk taken as at tim of 

agreement. 
Offers of compromiſe where material. 


had. 


_ Conveyantre. 


Conveyance of an eſtate to which | 
defendant is intitled in equity, ſuſ- 
pended till an account of the reſt of 

the eſtate is taken, from the danger 


of the plaintiff's loſing his demand 
88 


| Conveyances fraudulent within the ſta- 


tutes of Elizabeth. 280 


Coppbold. 


BY: DP © | |} 


9 


Teſtator having a copy hold houſe, 


. * 


Where copyhold ſurrendered to the 


| Feme covert without huſband's join- 


—— 


Copphold. 


part in one manor, and part in ano- 
ther, deviſes all his copyhold which 
he had ſurrendered to uſe of his 
will; having ſurrendered only that 
in one manor, that ony will paſs, 

| Page 63 

But where teſtator deviſes all and every 
freehold and copyhold, (having fur- 
rendered the copyhold part thereof 
to the uſe of my will;) he had two 
copyholds, one not ſurrendered ; 
the defect notwithſtanding ſupplied, 


Truſt copyhold may be deviſed with- 


out ſurrender to the uſe of the will. 


5 121 
Truſt of a copyhold not ſurrendered 


to uſe of a will, deviſed by a will, 
without any witneſs, held good. 
| 225 
Copyholi not ſurrendered to the uſe 
of a will, deviſed to charity, held 
good, notwithſtanding the ſtatute 


of frauds; amounting to a direction | 


to the heir to make a ſurrender: 


but it is alſo good by way of ap-| 


pointraent by 43 Ez. under which 
a deviſe of lands in tail, though no 
recovery, is good. 225 


uſe of a will, paſſed by the general 


words thereof. a 
Defect of a ſurrender to be ſupplied 
only for a wife or child. 228 


iag, but in his preſence, ſurrenders 
her copyhold to the uſe of her will 
or appointment, and deviſes it. Q. if 
good. EE 22 
Copyhold tenement intailed being 
burnt, a collection on briefs to re- 
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without its being ſo applied: claim- 
ants under the intail intitled to the 
money, not perſonal repreſenta- 


tive. Page 460 
Copyhold tenant ſubject to waſte un- 
leſs by the act of Gd. 462 


And tenant for years, where burnt by 
fire, though no covenant to repair 
or rebuild. EE zb1d. 

Truſt of copyhold may be deviled, 
without ſurrender to uſe of the will. 


489 
Put not where teſtator had the legal 
eſtate. 1bid. 


See alſo Debte, Settlements after Par⸗ 
ridge, Wil. | 


Coſts. 


The rule that there is no appeal for 
coſts merely, is not to be ſtrictly ad- 
hered to, if a ſound diſtinction can 
be made ; as where a fair incum- 
brancer is decreed only his prin- 
cipal and intereſt 250 

It muſt be an actual tender to excuſe 
colts, 

Coſts on reverſing an order for allow- 
ing a demurrer, refunded. 542 


See Executor. 


Covenant. 


Whether heir at law is intitled to per- 
formance of a covenant in marriage - 
articles to purchaſe and ſettle 


lands. 274 
And how far the covenant is ſatisfied. 
ibid. 


See Agreement, Deed, and Settlement 


before Marriage, 
Court of Chancery. 


A queſtion concerning the right and 


build, is paid to guardian. of te- 
nant in tail; who dies under age 


Vo“. I. | „ 


title to the Iſle of Man, may be 


determined here. 204 
Where 


- — . —— — 


Where this court would not decree an 
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£2 
Err 


order, made on the Maſter's report, 
to be carried into execution, by 
purchaſe of land for, a charity. 
Page 218 
Decree of exchequer.that a will is well 
proved which is afterward found | 
forged here: this court will decree| 
that no uſe ſhall be made thereof. 
286 
Will of perſonal eſtate is examinable in 
eccleſiaſtical court; but this court 
will avoid if poſfible the ſending it 
there after the will hath been found 
forged by a jury which bound the 
real eſtate, and will go as far as they 
can to decree the parties truſtees. 


287 


Where one may come into equity up- 
on a loſs, notwithſtanding a re-|, 


medy at law. 344 
Juriſdiction of the court though ſub- 


mitted to by anſwering, yet if a 
want of it appears at hearing; no 


decree. 446 
Original Juriſdiction as to bounds of 


proprietary government is in King 


in council. — 447 
But by the contract of parties brought 
within this juriſdiction. 1bid. 
King in council cannot decree an a- 
greement, not acting in per ſonam, 
as this court can. bid 
Where it is referred to a Maſter, whe- 
ther two bills are for the ſame mat- 


ter ; where not. 544 


See alſo Detree, weeks. Intereſt, Jurise| | 


diction, Probate, Receiver, 


Court Eccleliaſtical. 


Prohibition to court eccleſiaſtical. 
| 288 


See Conrf of Chancery, Parriage, 


Court of Wards, 


See Gua:dtanſhip, 


"7 Creditors. | 


Bond creditors of the anceſtor obtain 


a decree for ſale, againſt the heir; 
an injunction will go againſt other 
bond creditors proceeding at law: 
unleſs they obtain it before the de- 
r | Page 211 


Deviſe in truſt for payment of debts 


mortgages the eſtate to one of the 
creditors, who ſhall not retain it for 
his former debt, but come in par: 
paſſu. . 
Huſband on a loved marriage con- 
tracts to pay money in truſt for wife 
for life, and afterward for the iſſue 
of that, and a ſon by the former 
wife: his creditors cannot come 
upon this againſt the ſon, as being 
a * as to him. 
| 216 

Creditor is to account for profits really 
received: and not only according 
to the extended value, 250 
Office is liable to creditors; and fix 
ſhillings and eight pence per day by 


warrant from the crown, part of os 


the office. | 347 | 
Judgment creditor leading goods in 


bankrupt's hands, cannot come a- 
gainſt another who has taken ex- 
ecution. 4506 
See Alicts. 
Curacy. 


Right of voting for a curate not con- 
fined to houſekeepers rated. 43 


1 ns Receiver. 


Cuſtom 
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Cuſtom ok London. 


What is an advancement on the cuſ— 
tom of London. Page 16 


Damages. 
A Jury need not give damages ad va- 
lorem. | 516 
Debts, 


Admiſſion of a debt obtained by fraud 


or force, not ſet aſide on motion, 
but may be a ground for a new 


bill, the former depending. 30| 


A woman forgives a debt to her ſon in 
law in a will, and deſires her ex- 
ecutor to deliver up the bond to be 
cancelled; it is not lapſed by his 
dying before the teſtatrix 49 
A debt by covenant in marriage ar- 
ticles, and no mention of intereſt : 
the court would not reduce it lower 
than five per cent. 


| 99 
| Debtor in cuſtody on capias ad ſatisfa- | 
ciendum, ſheriff ſeizes under a fieri 


facias, and ſells after the return of 
the writ expired, and no venditioni 
exponas : vendee aſſigns to the ſons 
of the debtor, who} _ inaſſignment 
to Cole. 195 


The ſale by the ſheriff is good; but an 


inquiry into the fairneſs of the tranſ- 
action. ibid. 
In what reſpect the proceedings againſt 
an heir for debt of an anceſtor, a- 
grees with or differs from the pro- 
ceedings againſt executor or admi- 
niſtrator. 212 


Lands deviſed ſubject t to debts; defect 


of ſurrender of copyhold ſupplied, 
there not being any freehold. 215 


3 41 bt 


Recital of a debt in a deed under hand 
and ſeal, is no ſpecialty debt. 

Page 313 
Where ſelling of debts is allowed. 375 
The court will go as far as it can to 
attain payment of debts. 483 
Real eſtate where charged, affected by 
equitable as well as other debts. id. 


Diem clauſit extremum, iſſued for a ſim- 


ple contract debt to the crown. 16. 


See alſo Agets, Deviſe, Fraud, Legacy, 
Purchaler. 


Decree. 


Relief may be againſt a decree obtain- 
ed by fraud. 120 
Tt is diſcretionary in the court to ſet 
aſide inrolment of a decree on cir- 
cumſtances: as when plaintiff con- 
tinued an infant till near the time 
of hearing, or being beyond ſea, 
and the cauſe neglected by the ſo- 
licitor, ſo that the merits were not 
heard. 205 


|Decrees are equal to judgments at law. 


214 
On a bill to carry into execution a 


former decree; the court may con- 
ſider the directions, and whether any 
miſtake. 245 
Inrolment of a decree vacated, being 


326 
Deerees in ſpecie preferable to da- 
mages at law. _ 416 


Decree not equal to a Judgment to 
affect lands; though it is in courſe 
of adminiſtration. 496 


See alſo Abatement, Appearance, Court 
of Chancery, Plantations, 


Deeds. 


| Where any conſideration is mentioned 


in a deed, and not ſaid for other 
| con- 


too quick, though ſtrictly regular. 


—_y 
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coniiderations, 
to proof of any other: 
where no conſideration at all in 
the deed. Page 128 
Evidence the ſame here as at law, on 
a caſual deſtruction of deeds: but 
otherwiſe where a ſpoliation. 235 
A deed execated by one juſt after com- 
ing of age, conveying a reverſion 
for 180 J. when a bounty or a gift 
only was intended, but no fraud : 
the deed not abſolutely reſcinded, 
but the agent decreed to releate the 
covenants. 
A deed loſt may be proved by circum- 
ſtances; firſt ſhewing that it once 
exiſted, and next that it is loſt or 
cannot be come at. 389 
Where on the loſs of a deed you may 
come into equity. 5 392 
Words amounting to a covenant in a 


deed. 516 
Uoluntary Deeds. 
Demurrer. 


Demurrer to diſcovery of defendant's 
title under a ſettlement, 
diction to which plaintiff claimed, 
_over-ruled. 37 

Demurrer to a bill for payment of 

wages of knights of a ſhire, al- 
lowed. 38 

Demarrer lies to a bill for diſcovery of 
an aſſignment of a leaſe without 


licence, if it does not expreſsly wave | 


the forfeiture. FH 


A plea may be allowed as to part, not | 


ſo of a demurrer. 205 
Demurrer to the whole bill as to diſ- 
covery, and relief: if plaintiff is in- 
titled to diſcovery, the demurrer 
muſt be over-rulcd, 248 
Where a demurrer is proper. 427 
Demurrer to bill for partition of tithes 
over- ruled. 


See Coſts, 
Witnels. 


yet cannot enter in- | | 
otherwiſe | 


379 


in contta- 


beir looms 


494 
Parol Demurrer, Wen, | 


Dcviſe. - 


Deviſe to A. in fee, with directions to 
ſettle on deſcendants of his mother 
for their ſeveral lives, &c, A. may 
limit an inheritance. Page 21 

De viſe to A. for life, with power to 

the truſtees to ſettle a jointure if he 

married a gentlewoman, and in ſtrict 

_ ſettlement on the iſſue of that mar- 

Triage; but if A. died without iſſue 
of his body, then over : the latter 
words give A. an eſtate tail by im- 
plication. 26 

Deviſe to one and his heirs, and if he 
died without heirs, remainder to his 
half brother; the deviſe i is a fee, and 

- the remajader void. 89 


Deviſe by a ſea captain of all houſe- 


hold furniture, linen, plate, and ap- 
_parel whatſoever, includes only 
what is for domeſtic uſe, not what 
for trade or merchandize. 


| Difference between deviſe of a truſt 


and a meer legal eſtate. 1 


Deviſe to truſtees, from and imme 


diately after the determination of 
precedent eſtates, to uſe of A. in 
fee, charged and with chargeable le- 
gacies to be paid in twelve months: 
they run over all the precedent eſ- 
tates as well as the fe. 168 
Deviſe that the houſhold ſtuff at H. 
ſhould remain there for the ule of 
thuſe who ſhould enjoy the eſtate 
by a ſettlement, to be taken care of 
and delivered by executor, Ec. 

_ they go to the repreſentative. of 
the firſt taker, who was tenant for 
life, and were not to be ſold as 
with the houſe, al- 
though no tenant in tail veſted, 202 
Deviſe, a ſatisfaction. 228 


Devile i in truſt for child of his daugh- 
ter, if ſhe died without iflue, over ; 

till the 
contin. 


the intermediate profits, 


in Common, Wezds, Younger Childzen. 


Grand daughter of the ſiſter, and the 


* 
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contingency happens, accumulate 
and deſcends to the heir. Page 490 


Copyhcld, Creditozs, Dewer, Clection, 
Eſtate⸗tail, Legacy Lapſcd, Ne meinders, 
Rents and Profits, Oetisfattien. Tenants 


' Deviſe kor Payment of Debts. 


Deviſe to truſtees and their heirs to 


pay debts: to B. for life without | 


impeachment of waſte; to truſtees 
during B.'s life to ſupport, &c. to 
the heirs of his body : to teſtator's 
own right heirs. This is a truſt in 
equity, and an eſtate for life only in 
B. with contingent remainders to 
his iſſue ſucceſſively. = "Rad 
Deviſe to truſtees by ſale or mortgage 
to pay debts, the remainder to go 
and be equally divided among three 
children and the ſurvivor of them, 
and their heirs for ever: this is a 


tenancy in Common. 165 


See Creditezs, Remainders. 
Diltribution. 


daughter of the ount of the inteſ- 
tate, are in equal degree, 333 
This court to determine by the ſame 


rules as to diſtribution and legacies, 


as the court eccleſiaſtical. 334 
The rules of computing degrees dit- 
fer in the civil from the canon 
law: our courts compute by the 
former. | zbid. 
Deviſe of real and perſonal eſtate in 


truſt for a daughter in fee, but if | 


| ſhe died before twenty-one, or mar- 
Triage, then to the neareſt relation 


| 


See alſo Afets, Conditional Limit: tions, | 


of the name of Pyor. 
ter dies before twenty-one or mar- 
Vol. I. . | 


The daugh- | 


riage. The deviſe over is not void 
for uncertainty, nor ſhall go to the 
heir, or be confined to a fingle per- 
ſon, but goes to the ſtock of the 
Pyots who were neareſt : and thoſe 
who had changed their names of 
Fyot ſhould notwithſtanding take 
with the reſt. Page 336 


See Advancement, Agreement, eme 


| Coverf, Poſthumous Children. 


Dower, 


Deviſe of reſidue of perſonal eſtate to 
his wife, bars not her claim to 
dower, 5 230 

Dowreſs on taking an account, being 
intitled to an allowance for her 
dower, ſhall not be drove to her 
writ of dower for the future pro- 


fits, 0 | 262 


See Preztion, Settlemente, &c. 


Cjetment. 


Bill lies to diſcover the title of a per- 
ſon bringing ejectment, and to ſee 
if it is not in ſome other. 249 

Leave of the court is to be obtained be- 
fore a new ejectment can be brought. 


495 
Election. 


Foſeph Jobnſon by a deed poll aſſigns 
all his ſecurities to a natural daugh- 
ter, but afterward treats them as 
his own, not having delivered the 
deed to her : he afterward executes 
and delivers to, her a bond for 
10,000/, payable in three Months 
after his death : he deviſes to her 

FT 
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his real eſtate, deoltdes the 1 marries 
A. and deviſes all his perſonal eſ- 
tate to her, making her executrix. 
She refuſes to marry A. and ſhall 
not have the benefit both of the 
deed and the bond, but has an 
election. Far 314 


Etroꝛ. 


Sce Appearanre. 


Eſtates. 


Three kinds of intereſt in lands. 186. 
Eſtate where uſed generally includes 
not only the lands or thing, but 


alſo the eſtate or intereſt; ſo if in 


or at ſuch place is added : but if it 
is farther added, in the occupation 
of particular tenants, Q. 


Eſtate for Life. 
See Deviſe for Payment of Debts, Re- 
maindcr, Survivozſpip. 
Eltate Perſonal. 


See Annuity, Courts of {OP ancery, 
Goods and Chattels, 


g 
1 
4 


Eſtates Call. 


Deviſe of the profits of lands for life, | 
and afterward the lands to the heirs | 
of his body: an eſtate tall in poſ- | 


ſeſſion. 


| 154 
Deviſe in truſt to his ſon Caleb for lite, 
remainder to the firſt, Cc. ſon of | 


his body lawfully begotten in tail. 
Caleb had no ſon at the making the 
will, but had one afterward who 


The rule is the ſame, 


| not, 


228 


died in life of teſtator, and afterward | 


another, who ſhall take as firſt ſon. 
Page 290 


Evidence. 


The beſt evidence to be given, the 
nature of the thing admits. 505 


| Al deeds, &c. muſt be proved unleſs 


in the hands of the adverſe party 
or deſtroyed ; then parol evidence 
of the contents is allowed. wid. 
whether ie 


comes in by collateral evidence or 
151d. 


See Deeds. 
Executo!; 


Executor and reſiduary legatee under- 
takes to pay a legacy not in the will; 
he ſhall be bound thereto, not per- 
ſonally, but out of the reſidue of 

the aſſets. 123 

Coſts againſt executor. 120 

Where on executory deviſe, all the reſt 
and reſidue include intermediate 


profits. 491 


See Aﬀſzte, Deviſe, Legacies, Party, 


| Will, 


Expoſition of Aoꝛds. 


. Huſband deviſes to his wife 7001. 


Eaſt India Stock, having none; but 
there was 700 /. Bank Stock, to the 
ſurplus of which the wife was inti- 
tled as an executrix after payment 
of the teſtator's debts; and the 
which the huſband afterward tranſ- 
ferred in his own name. The 700 J. 
Bank Stock ſhall go to the wife, be- 
in 1 executor in deſcription. 


See Moꝛds. 


255 
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' Faftoz, 


Merchant abroad as factor ſends over 
goods bought beyond the price li- 
mited, to one here who refuſed the 
contract, but diſpoſes of them as his 
_ own, and at a riſk: he ſhall not be 

conſidered as factor to his factor, 
but account according to the price 
paid. | Page 509 

Factor exceeds orders on one part, and 
faves in another; the principal to 
take the whole. N 510 


Fellowſhip of a College. 


Information that the relators ſhould be 
admitted fellows of a college; it 
not being for eſtabliſhment of a 
charity, it would take away the 
Juriſdiction of the common law ; 

they ſhould bring a mandamus. 78 

New ingrafted fellows may be ſubject 

to a "viſitor to avoid confuſion. 


475 
See Preſentation, | | 


- Feme Covert. 


Where in a will a wife was not in- 
cluded in the word relations, accord- 


ing to the ſtatute of diſtribution. 84 | 


Feme covert may diſpoſe of her ſepa- 
rate eſtate. 303 
Wife a feme ſole as to her ſeparate eſ- 
8 : 5 18 


See Appearance, Coppbod, Fine, Inkant, 
as Articles, — 


Ferry. 


Injundion before e to reſtrain 


Fieri Factas. 


Purchaſer under a Heri Facias may” 


juitify whether the proceedings are 
regular or not Page 195 
Sheriff under a Heri Facias has a ſpe- 
cial property, and the goods bound 
from, the delivery of the writ in the 
caſe of a common perſon. 196 


See Abatement. 
Fine. 


Fine by feme covert is good againſt her 


heir by eſtoppel. 4 230 
Fine cannot bar a poſſibility. 390 
See Kent Charge. 

Forceable Entry. 
Injunction upon forceable entry, 


granted againſt the commiſſioners 
of the turnpike, for digging gravel 
in land leaſed to the plaintiff for 
twenty-one years, and turned into 
a garden. 188 


Fraud. 


On poſitive proof of fraud, the court 
will direct an allowance of no ſum 
not actually proved, paid, 37 

A perſon obtaining a fine by fraud, 
decreed a truſtee. 289 

In caſes of fraud the remedy dies not 

with the perſon. 557 


See Ccurt of Chancery, Decree, Probate. 


Freemen of London, 
See Cuſtom of London, D2phanage, 


other ferry- boats, denied, 470, 


| Goods 
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 G00ds and Chattels. 


What paſſes by deviſe of all goods ad 
chattels in a houſe. Page 273 
Not a bond or choſe in action. ibid. 


Difference between a legacy of goods 


on | board of ſhip, and in a houſe. | 


71d. 
In the former caſe they may paſs, 


though not on board at teſtator's | 
death : and even in the latter caſe, 
if removed on account of fire, Sc. 


tid. * 


Grant. 


Exception repealing a whole grant, 
void. 172 
Grant of a perſonal eſtate by a deed 


to truſtees for a niece after the death 


of a grantor, in whoſe life niece 
dies; it goes to the repreſentative 
of the niece, not to executor of 
grantor. 2 5 


Guardianſhip, 


A direction in a will that the wife | 


ſhould have the education, may 


amount to a deviſe of the guardian- 
ſhip. 91 
The ouardianſhip of daughters deter- 


mined by marriage, not ſo of ſons. | 


ibid. 
Appointment of guardians reſulted | 


back to the court, after diffolution 
of the court of wards. 159 
Guardian will not be appointed after 


marriage; nor diſcharged becauſe of 


a marriage. But without diſcharging 
guardians, orders regulating their 
conduct may be made. 
Liberal allowance for maintenance 
where a guardian or father is in 
diſtreſſed circumſtances. 


A power given generally cannot be 


160 


Peir. 


| Heir not named may take advantage 
of a condition, Page 46 


See Debfs. 
Heir Loom. 
See Deviſe. 


Pouſe-Keepers. 


See Curacy. 


Houſe of Lords. 


The Houſe of Lords judges by the 
_ fame rules as other courts of equity. 
207 


: Infant at ſeventeen may deviſe per- 


ſonal eſtate. 5303 
executed by an infant. 304 
What powers. an infant may execute, 
304 

Infancy a Rronger diſability than co- 
verture. 1 
Infant's property not to de charged. 
461 


Inkozmation. 
An Information not to be diſmiſſed, 


though the relief prayed is wrong, 
if any directions are neceſſary. 418 


Injuntion, 


476 


2 


Granted to ſtay waſte 


Or 


A TABLE of the Principal Matters. 


— 


of record. 
. Page 476 

Injunction againſt ſtopping lights. 543 
Trial directed on motion. bid. 


Or where the right appears 


See Ferry, Forcible Entry, 


Inſurance. 


Inſurer after ſatisfaction ſtands in place 
of the aſſured as to the goods, ſal- 
vage and reſtitution, in proportion 
For what he paid. 98 


Intereſt. ; 


Legacies out of real eſtate, carry one 
per cent. lower than the legal inte- 
reſt. Cen. if out of perſonal. 

Daughters portions by will charged on 


perſonal, then on real eftate, with] 
ijntereſt for maintenance; ſo far as 


the perſonal is deficient, they carry 
four per cent. 277 
Where intereſt is to commence from 
the death of teſtator, and not from 
the end of a year after. 310 
Where the court will give lefs than 


the legal intereſt for a legacy charg- | 


ed on perſonal eſtate; as where the 
fund did not produce ſo much, and 
an intention to ſeparate the bulk of 
the eſtate. : 311 
Intereſt in contradiction to a contract 
not impeached for fraud, paid for 
ſo much as was truſt money. 
Es 407 
Intereſt ſometimes given for the ar- 
rears of an annuity, where frequent 
demand is made | 428 
Rate of intereſt. 483 


Intereſt by courſe of the court is diſ- 
cretionary; and computed at five per 
cent. from 12 Anne, on the ſum turn'd 
into principal, by the courſe of the 


171 


Intereſt to be given on the accumu- 


lated ſum reported due, being a 
debt by the will. Page 496 


But only on the principal, if it ſtood 


on the report only. ibid 


See Debts, Legacy, Plüntat ons. 


Joint ⸗tenancp. 


Deviſe to truſtees, as ſoon as his three 


daughters attained their reſpective 
ages of twenty-one, to convey to 
them and the heirs of their bodies 
as joint-tenants: this is not a joint 
eſtate, but to be conſtrued like 
joint-tenants. Conveyance muſt be 
at twenty- one reſpectively, with 
croſs remainders. 102 


The law formerly favourable to joint- 


tenancies. : I 


Iſue. 


here the iſſue of the marriage is 
not intitled to have the eſtate 


ſettled on the marriage, diſencum- 


bered out of the father's eſtate. 100 


See Children and Parriage Articles, 


Jurisdiction. 


On a plea to the juriſdicton, it muſt 


be ſhewn what other court has ju- 
riſdiction. 202 


No appearance or anſwer will give 


juriſdition to a limited court. 471 


court: but at ſix per cent. on the 
principal ſum due by covenant 496 | 
Vol. I. ö ; | ; 


Kind2ed, 
See Dillribution. 
FE Knights. 
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Knights of a Shire, 
See Demurrer. 


Leaſe, 


Collateral covenant in a Jeaſe, not run- 


ning with the land, binds : not aſ- | 


fins. 9 8 50 


See Demurrer 


Leale an Lives, 


A leaſe for lives beide deviſed in truſt 
for A. for life, Aer to B. in 
tail; A. not being one of the lives, 
ſhall contribute one third of the 
fine on renewal, .429 


Legcy. 


Where legacies ſink; where tranſ. 


mifſible. | 47 
Legacy for mourning out of perſonal 
eſtate, carried five per cent. loo 
Miſtake in the computation of a le- 
gacy, rectified according to the in- 
tention, though N to the 


words. : 106 | 


Legacy larger than a debt, is a fatis- 
faction for it. 5 126 
Teſtator by codicil deſires A. out of 
the money given by the will, to 
leave pool. at her death to B. who 
dies before A. repteſentative of B. 
ſhall have it. | 207 
Intereſt of a legacy from one year only 
after teſtator's death, upleſs by a fa- 


ther to a child. 211 
Where intereſt of .a.legacy ſhould not 
accumulate, — 28h | 


| Legacy chirgels « on the real . eſtate, 


| Where the court will or will not 


give intereſt for a legacy before it 
is payable, „ Age 207. 


| Legacies of ſtock are ſpecific or ge- 


neral legacies, according to the in- 
tent of teſtator from the will and the 
circumſtances, whether he meant to 
confine it to the ſtock he then had 


425 


the. perſonal not to be applied in 
e 482 


see Account, Advancement, Annuity, 


| Aſets, Intereſt, Reſiduary Bequeft, 


Legacy Lapſed; 


Devite of 1 500l. to a grandaughter, 


to be at her own diſpoſal, if ſhe 
married with conſent of her father 
and mother, or truſtees, and not 
_ Otherwiſe. - She dies at 13 inteſtate 
and-unmarried: it is not veſted-nor 
tranſmiſſible. 4 


Legacy Perſonal, 


W pere the firſt taker of a perſonal le- 
gacy had the abſolute property, and 
not to go over, 9 


Legacy veſted, 


A legacy out of real eſtate to ba * i 
within twelve months after death 
of A. legatee ſurvives A. but one 
month: it does not lapſe, but goes 


to the repreſentative, 44 


Legacy to be paid at a future day is 
veſted, but not where the ſum is 
Not-certant.- 59 

Legacy when he ſhall attain twenty- 
five, intereſt in the mean time, and 


part of the principal to place bim 
out; 
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out; veſted and tranſmiffible though 
he dies before twenty-five, P. 118 
Deviſe of 400 l. to be put out on good 
ſecurity for J. B. that he may have 
the intereſt for his life, and for the 
| heirs of his body; if he die without 
heirs, then over. The whole pro- 


perly veſts in the firſt taker, and the | | 


limitation too remote. 133 
3000 J. deviſed to Jane wife of C. for 


the uſe of her younger children as 


ſhe thould appoint, c. It is a pre- 


ſent legacy, veſted in thoſe then 
born, though ſubject to her varia- | 
tion; and not to be extended to | 


thoſe by a future huſband. 209 


Deviſe of 400 J. to plaintiff to be paid 
in a year, and the further ſum of 


100 J. at the death of his mother; 
the 100 l. a veſted legacy. 217 


Limitations. 


See Conditional Limitations, Statute of 
. Limttattons. 


Limitation of Eſtates. 


Limitation over after legitimate heirs, 
too remote: unleſs confined to time 
of the death, 521 


Lunatit. 


Specitic performance of an agreement 
decreed againſt one ſince become a 
lunatic. | | 82 
One found non compos be fore the ſe- 
nate of Hamburgb was a mortgagee 
within ſtat. 4 Geo. 2. c. 10. and 
will be directed to convey. 258 


Man, Ille of. 


See Court of Chancery. 


Mandamus. 
ee Fellowſhip, 


Manoss. 


A manor may be in reputation, though 
no demeſnes: which paſs by the 
word manor Page 172 

Where from confuſion of boundaries 

no remedy by diſtreſs, the court will 

relieve, | 761d. 


Marriage. 


Marriage in foreign court concluſive 
by the law of nations. 159 


In what caſes a ſentence in court ce- 


cleſiaſtical, will bind the rights of 


marriage. | ibid, 


See alſo Advancement, Debt, Notice, 
Poꝛtion, Settlement afcer Parriage. 


Marriage Articles. 


On marriage of a daughter there is 
an agreement, that the father ſhall 
in preſent pay for her ſeparate uſe 
500 J. to which ſhe was not intitled 
unleſs ſhe ſurvived him; and that a 
real eſtate which came to her from 
the mother, ſhould be ſettled, after 
the uſes of the marriage, to the 


father and his heirs: the right heir 


of the father, is intitled to a ſpecific 
performance of theſe articles. 73 
Difference in conſtruction of marriage 
articles and truſts in a will. 150 
Money by marriage articles to be laid 
out in land, to uſes of huſband and 
wife for life, then to the children 
as they ſhould appoint; in default 
of appointment equally ; if but one, 

| to 
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to that one in tail, reverſion the 
huſband in fee. One daughter; 
the traſtee pays it to her and her 


Huſband, ſhe not being fu! juris 


nor ſeparately examined; the pay- 


ment not ſufficient to make it con- 


ſidered as money; the fiſter of the 
half blood may claim the re- 
verſion in fee from the father; but 


the huſband of the other ſiſter who 
was tenant in tail, will be tenant. 
Page 174 


Huſband covenants in marriage ar- 


by courteſey. 


ticles, in ſix months after the death 


of his mother, and that he ſhould. 
come to and be in poſſeſfion of the 


eſtate in jointure, to ſettle, Cc. He 
dies in mother's life, leaving no 
iſſue. | 
heir, who ſhall not be compelled 
by the wife to a ſpecific perform- 
ance. 7 
Huſband by marriage articles agrees 
to ſettle an eſtate, and wife's por- 
tion to remain in truſtees until ſet- 
tlement. No ſettlement was made, 
nor any eſtate applied, and huſband 
dies: the right to the portion ſur- 
vives to her, and tlie iſſue not in- 
titled to take it out of her hands. 
376 


See alſo Cobenant, Creditozs, Settle⸗ 


ment after Marriage. 


Marriage Bꝛocage. 


Articles before marriage to ſecure 


an annuity out of the wife's eſtate | 


to her ſervant, who had influence 
over her; and bond for 1000/. 
the bond delivered up, and a new - 

rant of the annuity after marriage 


The conſideration of the bond and | 
503 


annuity directed to be tried. 
The court jealous of ſuch contracts 
with guardian or ſervant. 506 


confirmed. 
Page 506 
ed to that 
ſub=- 


50% 


How far they may be 


It muſt be ſuch as is appli 
particular caſe; not barely by 
ſequent acts, : 


Maſter and Servant. 


Maſter has a right to earnings of his 
apprentice who quits him. 48 

The court will not relieve againſt a 
maſter's legal right, to all the earn- 
ings of his apprentice, who quitted 

his ſervice before his time. 83 


_ 'Mifkakes, 


The eſtate comes to his Equity relieves againſt miſtakes, 126 


Modus. 


Not neceſſary to uſe the word modus, 
in laying it. | | 
Nor a particular day 


ns 39 
of payment. 16. 


A modus may be overturned for rank- 


neſs, if for a ſpeciſic thing: if other- 
wiſe, will be ſent to trial. ibid. 
Common incloſed by agreement, co- 
vered, by former modus. 417 


See Tithes. 


3 


| Money to be confidered as land, to 


comply with the intent of teſtator. 
= | i 109 
Where money is conſidered as land, 
and when not; and where decreed 


do be paid. 175 
| Where land is taken as money. 199 


See Jnteref, Tenant by Courteſey, 
Mortgage. 


Where no demand of principal or in- 
tereſt has been made for twenty 
years, 
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bets 


years, 
ſumed, 
gages: 


except in caſes of mort- 
mortgagee is ſuppoſed con- 


tinuing in poſſeſſion, and mortga- 


gor tenant at will to him. Page 51 
Teſtator deſires all his debts may be 
diſcharged by his executors : adding 


I mean thoſe oniy of my own 


contracting, not thoſe heavier debts 
of my family:“ gives his perſonal 
_ eſtate to his mother, whom he left 
executrix, defiring her to pay all his 


juſt debts exactly. Long after ma- 
king the will, the mother buys in 
mortgages charged on his eſtate by | 
his anceſtors, and the ſon covenants | 


to pay the money. The perſonal 
eſtate is ſtill exempted from the 
| principal and intereſt due on thoſe 
mortgages, which are {till a charge 
on the rea. 52 
Mortgages may tack to his mortgage 


a bond by mortgagor, againſt his | 


heir at law: not againſt purchaſer 
for valuable consder dn. 87 
Where a claufe of redemption in a ſe- 


parate deed, the court adheres to it 


ſtrictly, to prevent the equity of re- 
demption from being entangled to 
the prejudice of mortgagor. 161 
Where mortgagee paid coſts on re- 
demption. 101d. 
Wüste purchaſer or mortgagee obliged 

to ſee to the application of the mo- 

ney; where not. 173 
A. tenant in tail, remainder to B. in 
tail, join in a mortgage and bond 
to raiſe money. After the death of 


A. his creditors cannot come on 


B.'s remainder in caſe of A.'s perſo- 
nal eſtate. And it ſeems that parol 
evidence could not be read of an a- 
greement for that purpoſe, 251 


Huſband of tenant in tail, takes in a 


mortgagee, and is in receipt of 
rents: on a bill to redeem by re- 


verſioner after wife 8 death, huſband 
Vor. I. 


ſatisfaction will be pre- 


FEY 


not allowed intereſt on the mot 
gage in life of his wife. Page 477 
Father tenant for life and his ſon, join 
in raiſing money which is received 
by the father : he muſt exonerate 
his ſon's eſtate. 522 
So of huſband and wife. 11d. 
See alſo 2Sankruptcy, Creditoꝛs, Pur⸗ 
chaſer, Remainder, Tenant {oz Life, 
3 moꝛtgage. TE, 


Moꝛtmaln. 
See Charity, Will. 


Notice. 


Notice to an agent, as s well as perſonal 


notice, will affect the party, and 
the depoſition of the agent will be 
allowed to be read, 62 
It on marriage ſettlement an agent is 
employed on both fides, both will 
be affected by notice to him. 65 
Nor is it material on whoſe recom- 
mendation or advice he was em- 
ployed. _ ibid. 
Where notice ſhould be given of the 
iſſuing a commiſſion for an inqueſt. 
2069 
39 


See alſo Pzclenfation, Regiſter Ad, 
Trutt. 


What will amount to notice. 


Office or Place. 
See Credito1s, - 


Orphanage. 


The right to the wife's orphanage. 
ſhare veſts in the huſband ſurviving, - 
though 


7 G 


| 
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3 he takes not out en 
tion, "and whoever takes adminiſtra- | 


tion is truſtee for huſband, the right 
not following adminiſtration. P. 16 


Pariſhioners. 


See Curacy, 


Parol Agreement. 


Plea of ſtatute of frauds to diſcovery 
of parol agreement, not allowed 
where part is performed. 

Parol agreement confeſſed, or in part 
executed, binding. 441 


Parol Demurrer. 


Parol demurs only where a deſcent is 
not created by the ſtatutes of Ez. 
or of fraudulent deviſes. 


Parol Evidence. 


Where parol evidence is admitted in 
caſe of a will ef con. 231 
Deviſe to his neareſt relations; parol 
evidence admitted to ſhew that tel. 


\ 


tator knew he had ſuch in Sa/cp, 


but no farther: not to prove decla- 


rations or inſtructions, whom he 


meant by the written words of the 
will. 
Parol evidence to prove miſtake i in 
agreement. 457 
See Poctgage, Satisfaction. 


Pa rties. 


Objection for want of parties. 
Where a creditor may make other per- 


222 


297 | 


28| 


: 101 | 


ſons, beſide the perſonal repreſen- 
tative of the teſtator, parties. 
Page 10 5 

Not neceſſary to make more than the 
executor party, who ſuſtains the 
perſon of teſtator for him, creditors 
and e 132 


Partners and Partnerſhip 


i Plaintif employed by the maſter of a 


ſhip in repairing it: no lien upon 
the ſhip, or money ariſing by ſale 
of it, unleſs done pon the voyage. 
154 
Queſtion: whether the part-owners 
who received the benefit, are per- 
ſonally liable. 2155 
Partners continue Hind -tenants in the 
ſtock, notwithſtanding its changes 
in the courſe of trade, and are ſeiz- 
ed per my & per !out, and on ac- 
count muſt have all allowances be- 
fore a joint creditor of the one can 
come on the other's ſhare: and ſur- 
viving partner is conſidered as a 
truſtee for repreſentative of the de- 
ceaſed, who has a ſpecific lien; 
but ſuch lien may be Joſt by lacheſs 
or conſent to leave the goods in the 
power of the other, who afterward 
becomes bankrupt; which may 
bring it within 21 . I. c. 19. 
A partnerſhip lien is not appropriated 
to the original ſtock, but alſo to the 
produce. 244 
Whether the property of goods is af- 
ſected by a lis pendens. ibid. 
A ſhip pledged abroad by the maſter, 
for expences, &c. well hypothecated 
and the part-owners liable. 443 


_ | Partnerſhip effects firſt applied to pay 


_ partnerſhip debts. _ 456 
Part-owners in a ſhip 1 impower one of 
them to contract for building, &c. 
on his death they have a lien on his 
ſhare for the charges, £97 
: The 
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The clear balance only to 50 divided, 
|  asa partner's ſhare. Page 499 

Where a ſhare is aſſigned for valuable 
_ conſideration, without notice; 2. 


it depending on the courſe of trade, 


which governs in mercantile mat- 
ters, 499 


Pawn, 


Pawnor has time during life, where 
no time 1s given for redemption. 
278 
In what caſe a bill may be for re- 
demption of pledged goods. 279 


See Partnership. 


Plantations. 


Money charged on an eſtate in Nevis, 
ſhall carry only Engliſh intereſt 428 
Specific performance decreed of ar- 
ticles executed in England, con- 


cerning the boundaries of two pro- 


vinces in America. — 444 
Proprietors in theſe governments may 


ſettle boundaries between them- 
ſelves. 448 

As in the marches, and counties pala- 
tine. — tid... 
Which is not an alienation, 26id. 
ibid. 


They may alien to ſubjects. 
Jf part is alienated, the tenure and ſer- 
vices would remain on the whole, 


Like the office of high conſtable 449 


"Tenure of the planters preſerved by 
they need not be par- 


agreement; 
ties, ibid, 


Agreements not decreed without con- 
ſideration. 450 


Settling bounds, a mutual conſidera- 


tion. zbid. 
Lapſe of time in agreements relieved, 
| ibid.] 
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This agreement not like an award" 


Page 450 
No Grand nor ſurprize. 451 
Nor miſtake. ib1d, 


Not neceſſary to reſort to the original 
rights, ibid, 


Former .computations of latitude vary 


ibid. 


from the preſent. 


| The King deceived in his grant. 26d. 
as to the uncertainty of the agree- 


ment. 452 
The title to convey. 3 
Agreements to be decreed intirely. 16. 
Eſtoppel. zbid. 
The King a royal truſtee, ibid. 


Poſſeſſion ſufficient in a ſuit to ſettle 


bounds, 1b1d. 
Agreement decreed though it could 
not be inforced zz rem. 454 


The primary decree in equity in per- 


ſonam. ibid. 
Salvo jure to the crown. ibid. 
Liberty to ſuſpend the decree. 455 


See alſo Court of Chancery, 


Plea. 


Demurrer is dilatory, a plea not. 247 


Where a plea is proper. 427 


See Demurrer, Juriſdiction. 


Policy of Jnfurance: 


and might be exacted from either. Bill to rectify it according to the in- 


ibid. 


tent, diſmiſſed ; there not being 
evidence to vary the contract. 317 


Pottions, 


Covenant by huſband to aſſign a con- 
tingent portion of the wife to uſes 
of the marriage: the right of calling 
for it veſts in the huſband, who dies 

the wife bound 

19 
Portions 


without doing ſo: 
by this covenant. 
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Portions in a ſettlement by a term 


after the mother's death, to grow 
due and payable at twenty-one or | 


marriage, Sc. one daughter having 
after twenty-one 


died in life of the mother: her por- 


tion ſhall go to her repreſentatives | 


Page 208 


and not to her ſiſter. 


See Intereſt, Parriage Articles. 


- Poſlibſlity. 
See Pounger Childzen. 


Poſtumous Childzen. 


in marriage articles, for ſuch chil- 


dren of the marriage as ſhould be 
living at the death of the father or 


85 


mother. 


Poſthumous brother of the batf blood, | 


ſhall take under the ſtatute of 112 
tribution. | 


Power, and the Execution thereof. 


Execution of a power "2 a feme 


Covert, | 23 
Power reſerved by the owner of an 


_ eſtate to be conſtrued liberally, and | 


no occaſion to refer to the power, 
if it 1s done in ſubſtance, 


A. deviſes in truſt for the ſole and ſe- | 
parate uſe of his daughter (a feme | 
covert) for life, and to be at her 

con diſpoſal, with power, notwith- | 


ſtanding coverture to diſpoſe there- 
of. She when nineteen, in pur- 
ſuance of her power, diſpoſes of it 
by will: this not a good execution 
of the power as to the real eſtate, 


which may be claimed by the heir 
at law, although at the ſame time | 


156 


and marriage, 


claiming a legacy: nor is the huſ- 
band intitled to be tenant by cour- 
teſy. Page 299 
Powers over real eſtates, introduced 
by the ſtatute of uſes. 204 
Power coupled with an intereſt dif- 
terent from a naked power. 306 


See alſo Infant, Legacy veTed, Parriage 


| Articles, 


Power of appointment. 


a Pine of appointment perſonally in- 
tended to proper objects it cannot 


be given to their children or repre- 
ien es 9 


A poſthumous child within a proviſion Power of appointment by a mother 


may be unequally diſtributed, but 
not ſo as to be illuſory, unleſs there 
is a great miſbehaviour, 201d. 
Diſcretionary power of a parent to ap- 
point, not being executed, does not 
devolve on the court. 60 
Wife havipg by marriage articles a 
power by deed or will to appoint 
4000 J. to her kin; in default of 
appointment to go according 70 the 
ſtatute: appoints by will to G. he 
paying an annuity in conſideration 
of it. G. dies in her life. The. ap- 
pointment is void, and it ſhall fall 
into the reſidue, but the annuity ſhall 
be a charge thereon. "136 


Appointment by will under a power, 


1s void by death of appointee in life 
of teſtatrix. : 139 


| Appointment by will by a feme co- 


vert, purſuant to a power 157 
The power of appointment puts not 
the inheritance in abeyance. 175 


it | Mother having power of appointment, 
cannot give an illuſory ſhare to one, 


STi 
Power of appointment by a father not 
well executed. 281 


| Preſen- : 


2 _— 
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Preſentation ta a Benefice. : 


The privilege of the eldeſt ſiſter to 


preſent firſt in turn, goes to her 
Page 340 


allignee, 
Truſtees having right to preſent and 
dlect; all not joining the preſenta- 


tion, it is not valid i in point of law. 


414 
Truſtees having an advowſon, with 
direction to preſent in ſuch a time, 


that is only directory; and they 1] 


may do it afterward. 415 
General diſuſage is an evidence of con- 
ſent to lay aſide a part of their con- 


ſtitution that aroſe by conſent. 251d. 


A'by-law may be preſumed. 416 


Notice of the meeting to an election, 


where neceſſary. ibid. 


| Truſtee cannot make a proxy to vote 


in a perſonal truſt requiring judg- 


men; 417 
Where the right to ele a miniſter 


ſhould not devolve on the pariſh at | 


large 418 
Deviſe of a rectory to a college, on 
truſt (inter alia) to preſent the ſe- 
nior divine then fellow. 462 


Plea to Juriſdiction, as being in the vi- 


| ſitor, over-ruled. 463 
5 Exempted from viſitor's power by the | 
tuſt in the will. 

The ſtatutes inconſiſtent with the will 


469 


Sublequent 4 may be put un- 


der the ſame power as the founder's. 
ibid. 


Anſwering gives not viſitor juriſdiction.“ 
470 


This court may * performance. 
ibid. 


| The biſhop: general viſitor, though | 


that power may be ſuſpended and 
revive. 471 


See College, 


Vote 1. 


Bill for an account and ſhare of prize 
money, diſmiſſed. Page 161 
The remedy at law againſt the agents 
of captures, 163 


Pꝛobate of a Mill. 


Againſt a probate obtained by fraud, 
relief muſt be here, where the party 
will be decreed a truſtee. 120 

Probate obtained by fraud relieved 
againft here, and the deed import- 
mg a conſent thereto ſet aſide here, 
not in ecclefiaflcal court, and the 
defendant decreed to conſent to a 
Tevocation of the probate. 287 


Profert in Curia. 


Where prgfert in curia is neceſſary, 
and where it may be excuſed. 
Profert not 'neceflary in pleading a 575 
under the ſtatute of uſes. So where 
the plaintiff is not intitled to the 
deed. 394 


Purchaſer. 


Purchaſer diſcovering an incumber- 
ance, may retain ſo much. 88 
Purchaſer or mortagee not to ſee to 
the application of the money, 
where no ſchedule of debts. 215 


See Rent Charge, Settl. ment. 


— „ 


Receiber. 


Of appointment of a receiver, on a 
bill by heir at law againſt deviſee. 
324 
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This court not to appoint a receiver, 
on account of a diſpute in court 
Eccleſiaſtical, concerning the pro- 


bate. Page 325 


Regiſter At. 
T wb the regiſter act veſts the legal 


eſtate according to the prior re- 


giſtry, yet it is left open to all e- 
quity. 66 
And notice even to an agent of a prior 
purchaſe not regiſtered, will affect 


a ſubſequent, purchaſe though regiſ- 
tered. . 
Releale, 


General releaſe is reſtrained to what 


was under conſideration. 507 


_ Kelattons. 
see Diſtribution, Feme Corer:. | 


Remainders. 


Deviſe ſubject to pay debts and * 
gacies, to a daughter in ſtrict ſet- 
ent. remainder over, the eſtate 


not ſufficient to keep down the in- 
tereſt during the life of a jointreſs 


by a prior ſettlement, though more, 


khan ſufficient afterward, che join- 
treſs living two years an ar- 


rear accrued: the whole profits. 


during the daughter's life eſtate 
| ſhill be applied to keep.down the 
intereſt; the ſurplus ariſing on 
| death of the Jointreſs being accruer 


to the ſame truſt eſtate, muſt be ap- 


plied to anſwer the former defi 
ciency, and not to let it charge the 
remainder. | 

Put the daughter muſt be allowed a 
maiatenance during the life of the 


jointreſs; being a child — 
. | Page 94 
Tenant in tail pays off an incumbrance 
by mortgage, but takes no aſſign- 
ment; the remainder over is ſubject 


do pay it to his repreſentatives. 258 
| Tenant in tail ſubject to an incum- 


brance ſuffers a recovery of part, 
ſells part, and exchanges part: the 
land taken in exchange not ſubject 
to a contribution of the incum- 
brance, the whole of which muft 
be borne by the remainder, 261 
Remainder man not bound to enter 
on forfeiture of the particular te- 
nant, and if he comes within hrs 
time aſter the remainder is attached, 
the ſtatute of limitations will not 
DAP. 3 279 
Where a remainder limited to firſt ſon, 
may be taken by a ſeeond under 
that deſcription. | 294 
Jointreſs gives leave to the next in re- 
mainder for life without impeach- 
ment of waſte, to cut timber on 
the jointure eſtate; he dying with- 
out iſſue, the remainder over in tail 
having acquieſced in and encoura- 
ged the fo doing, ſhall berreſtrained 
from bringing an action of waſte 


.againſt the jointreſs. 5 396 


| See Devile, Contingone R mainderz. 


Rent-Chargr. 


legacy by a father to a child intitled 
to a e out of an eſtate 
deviſed to another; the child ſtill 
intitled to the rent=charge. at 
What relief in equity a purchaſer .of 
an equitable title to a rent-charge 
may have againſt the owner of the 
land. „ 


A rent- charge barred by be of the 


land out of which it iſſues. 391 


Purchaſe of an equitable title to a 
rent= 


ati e 
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rent - charge muſt try it at law a- 


gainſt the owner of the land, claim- 


it in contradiction thereto. 


ing 
. Page 392 


Rents and Profifs. 


A ale directed on the words rents and 


pyrofits alone, though generally con- 
trary to the teſtator's intent; in aid 
of a creditor on the ground of law, 
that in a will thoſe words meant 
and paſſed the land itſelf. 
Deviſe of profits a deviſe of the lands 
23 e 171 
Where a clear right to rent, bu 
remedy at law, as no demeſne lands 
on which to deſtrain, bill lies here 
for relief. : 171 


But it feems that the lands muſt be 


indiſputably of greater value than 


the rent. 272 
The King may reſerve rent out of an 
inscorporeal thing bid. 
Deviſe of rents and.p 
decreed. 


Reſiduary Bequeſt. 


Reſiduary bequeſt of perſonal eſtate | 


includes every thing; as a void le- 


gacy, or one Japliag by the dying 
in teſtater's life. 322, 
Deviſe of reſidue to two; by the 


death of one in tefiator's life, a 


moiety is undiſpoſed of. 572 


'Revocation. 
See Will, 
Rule. 


Ihe rule that he who will have equity 
muſt do it, holds not ſo as to tack 


414 


t no 


rofits; a ſale not 


323 


the court will lay hold of any cir- 
cumſtance for it, as danger from 
abſconding or living abroad. P. 88 


* 


 Satisfafion. 


Deviſe of annuity. cannot be a ſatisfac- 
tion for a larger one granted before; 
other wiſe if the annuity by will was 
equal or larger. But if the teſtator 
was chargeable with two annuities, 
and devifes an. annuity equal but to 
one, it will not-be a ſatisfaction for 
either, 203 
Acknowledgement of ſatisfaction de- 
creed here on a judgment obtained 
againſt conſcience. ' 289 
A. agrees to ſettle 100 J. per annum 
on intended wife; falling ſick devi- 
Jes 100 J. per annum to her; re- 
covering marries her, and the ſet- 
tlement is carried into execution: 
ſhe can take but 100 J. and pa- 
rol evidence admitted to prove the 
intent. : 323 
Legacy of a moiety of reſidue, not a 
ſatisfaction for an annuity teſtator 
was to pay under the will of his 
te ſtator. 210 
The court leans againſt double por- 
tions, and preſumes a like or greater 
legacy a ſatisfaction. 520 
The ſatisfaction fhould be exactly of 
the ſame nature and certainty. 521 


See Annuitics, Pozteage. 


Separate Yaintcnance. 


The court never decrees an eſtabliſh- 
| ment of a ſeparation between hul- 
band and wife, without ſome agree- 
ment; and the agreement here be- 
ing only for an occaſional abſence, 
and the huſband offering by his an- 


| 


_ together things independent; but 


ſwer to receive and -mantain her, 
the 


» 
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the arrears of the maintenance 
e decreed to her, if ſhe returned 
in a month. 


Covenant by deed before marriage to 


ſettle on wife, if ſhe ſurvive, part| 
of the real eſtate for her jointure,| 

and in full recompence of all her 

dower or thirds which ſhe can any] 
i 

ways claim, -&c. out of any lands, 

Se. of which he is or ſhall be ſeiſed 


of free-hold or inheritance: ſhe 
is hereby barred from claiming as 


her free bench, copyhold purchaſed | 
3 
Articles and ſettlement in purſuancef 


afterward. 1 


and in the very words thereof, both 
before marriage, under which huſ- 
band would be tenant in tail; will. 


be rectified in this court for the ſon: | 
but he having a benefit under his 


father's will by payment of his 
debts, muſt make his election. 238 
Purchaſe from the wife of part of her 


ſeparate eftate, without her truſtees, 


with covenant by the hvfband to 
be free of incumbrances; no 


proof of huſband's influence: de- 
creed a purchaſe; but plaintiff to 
huſ- | 
1,4 8 


rely on his covenant 
band. | 
Her truſtees need not join, unleſs. 
made neceſſary, 543 
Coſts againſt the huſband only. 207d. 
Bill for a ſtrict ſettlement after long 
acquieſence by plaintiff's anceſtor, 
and when'it was impoſſible to bar 
the remainder ; diſmiſſed. 


againft the 


Settlement after Bartfage. 


Settlement after -marriage, -voluntary 
and void againſt creditors. 27 


A TABLE of the 


Page 17| 


530 
See Feme Tovert, Parriage, Datisfattion. | 


If huſband can lay hold of wife's 
eſtate without the aid of equity, he 
is not compelled to fettle it; other- 
wiſe where he cannot. Page 538 


| One under articles to purchaſe and 


Settlement before Bartiage, | 


ſettle; purchaſes by him ſhall go to 
far: but not of 
840 


make it good fo. 
copyhold. 


* 


Ship. | 
See Partnerſhip, 
 Specifick Performance. 


Bill lies for a ſpeoifick performance, 
though a remedy at law. 542 


Statute of Frauds. 


See Agreement, Copphold, Parol Acree⸗ 
ment. : 8 


Statute of Limitations. 


Bill lies by affignee of a bankrupt, for 
delivery of goods pledged by the 
| bankrupt; notwithſtanding the ſta- 
tute of limitations. 5 7 


See Debt. 


Surrender. 
See Copphold. 


' Survivozhip. 


An executory truſt by will to three 
_ perſons ſor their reſpective lives, as 
_ tenants in common, not as joint= 
tenants, but if any died without 
iſſue living at their death, that part 
to go to the ſurvivers with con- 


] tingent remainders, to firſt, &c. ſon 


of their reſpective bodies, and in 


default of ſuch iſſue, over: two 
die in life of teſtator, the third leaves 
55 | e a ſon; 


| 
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a ſon; he ſhall andy; _ his fa- 
| ther ' ſhare, t the other two go over. 
Page 70 


5855 Marriage, . 


g Tenants fn Common. 


Lands deviſed to four younger abit * 


dren equally, ſhare and ſhare alike, 
as tenants in common, and not as 
Joint-tenants, with benefit of ſur- 
vivorſhip : it referring to a former 
ſurvivorſhip, is a tenancy in com- 
mon, with a particular limitation 
over, on a contingency to go to 
the ſurvivors. | WEE 
Where on death of one tenant in com- 
mon, it ſurvived. 1 5 


See Deviſe fo; Payment of Debts, Survi-| 
vo. ſhip. 


Cenant by Courteſy. 


Tenant by courteſy of money, con- 
ſidered as land. 176 
Thais muſt be ſeiſin in law or equity, 
to intitle huſband to be tenant by 

gourreſy;-- <5; 1 


See Porriage Articles, and Power, 


Tenant foz Like. 
Account taken where only a tenant| 
for Life in being, a remainder man 
coming afterward in ee ſhall only 


ſurcharge and falſify; unleſs fraud. 
So on account on mortgages, where 


all who could claim the equity off 


redemption were parties. 164 


I far the court will reſtrain tenant] 
for life withoat impeachment of 


Waſte. 5 


May be at any time. 
Truſtees have a fee, where the pur- 


factor; 


Tender and Refuſal, 
See Allignment, Cocks. 


Tithe. 


By 2 E 6. c. 13. land in its own nature 


not fit for tillage, pays no tithe for 
ſeven years after improved; but if 
not fit for tillage by reaſon of 
woods Sc. pays tithe preſently after 
improvement. Page 115 


See Demutrer, Podus, 
| Treſpaſs. 
See Foxcible Entry. 
Truſt and Truſtee. 


Truſtee not to purchaſe part himſelf. g 
Allowance to truſtees for their trouble. 
-- Js 

As to the * taken between 

truſts executed and execuiory. 152 


The truſt of a real eſtate may be claim- 


ed by thoſe who have a right as real 
and a conveyance accordingly. 198 


Complete performance of a truſt muſt 


475 
ibid. 


be decreed. 


poſes of the truſt cannot otherwiſe 
be anſwered. 491 


Truſtee acting with notice of the will, 


receiving the profits, and not re- 
nouncing, cannot ſay he acted as 
and muſt account to the 


claimant under the will. 522 


See Aſſets, Childzen, College, Copyhold, 


Deviſe toz- payment of Debts, Part lage 
n Preſentation to a Benefice, 


* 
— — 


Uſury. 


2000 l. lent on condition to pay in a 
264 year 2000. and the principal; or 


7 1 250], 


No ticular; form of words requiſite 
to make a viſitor. 738] 
New ingrafted fellows of a college, 


4 
Viſitor can judge only by the ſtatutes. 
47 
It muſt appear that viſitor can do 9225 
lete juſtice. 474 
Relief muſt be in the king's courts of 
general juriſdiction. 475 
Viſtatorial power how far to be ſup- 
ported. ibid. 


Deſect in voluntary deed not ſupplied, 


A TA BLE of the Principal Matters. 


— — 


2 Tod per annum during borrower's | 
life; is not an uſurious contract. 
Fate 164 


Aenditiont Exponas. 
Venditioni Exponus a writ not of "OE 


ſity. ©: 196 


Uſſitoz. | os 


are ſubject to the viſitor's juriſdic- 
tion, and the ſame powers as the. 
old foundation. 
8 and nature of viſitatorial pow- | 


See Fellowſhip of a 7h Mutt Pzeſenta- | 


tion to a Bencficc. 


Qoluntary Deed. 


Voluntary proviſion in truſt for natural: 


children from the death of the fa- | 


ther. 511 
Bill lies for ſatisfaction out of aſſets of 


a voluntary debt by ſpecialty; but it 
it is doubtful whether action lay] 
_ thereon, or the damages uncertain, | | 


it will be tried at laß. 514 


nor ſpecific performance decreed. 


ibid. 


nant on which ſuit might han main- 
_ tained, Page 516 
If on voluntary ſettlement by a father 


| an account is directed for the child; 


maintenance is to be deducted. 


Warranty. 5h 
| Warranty i in a deed conſtrued as the | 
I matte. 516 


79 Bill by ſon againſt his father tenant for 


life without impeachment of waſte 
for removing oaks planted, and a 
floor placed by himſelf, and no in- 
junction applied . wit be diſ- 
miſſed. 1 
Tenant for 99 years, if be ſo long 
live, without impeachment of waſte 


except voluntary, remainder to truſ- - 


tees to preſerve &c. to firſt &c, ſons. 
in tail, remainder to A. in fee, ha- 
ving no ſon, agrees with A. to fell 
timber, and devide the profits : he 


| has afterward a ſon, who recovers 


from A. 's repreſentatives. mt © 


: Waſte reſtrained in equity, where not 


at law. 556 
Relief in equity where acfio moritur 


cum perfind, 1bid. 


if * Welch Yo2tga ges. 


ti: a Welch mortgage there is a per- 
petual power of redemption in 
mortgagor; and mortgagee cannot 


If voluntary conveyance is defeated by | 
ſale it is void as to purcaſer, and 


no ſatisfaction, unleſs it is a cove- 


compel a remainder or forecloſure, 
Ss | : = 
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Will, 


Will, before the late mortmain act, 
teftator dying after it, good. 
1 Page 33 
Claimant under a will, muſt admit the 
whole. N 
A. makes B. executor and teſiduary le- 
gatee, and by deed of the ſame 
day veſts 4000 J. in B. to 
annuity to A. for life, and after- 
Ward 1000 J. a- piece to C. and D. 
and an annuity to E. if they ſurvived, 


Cc. It is a voluntary and teſtamen- 
tary act, and void againſt the gene- 


ral crediters, within 13 Elix. 127 
Difference as to will of perſonal and 
e 55s 141 
Conſtruction to be made on the whole 


will. | 169 
Not material in what order the clauſe 
is. | | ibid. 


Our law as to wills, borrowed from 
the civil laß 187 
Where an alteration of circumſtances 
by having children after making a 
vill; no ſtrained conſtrution.ſhould 
be to make the will effectual. 192 
| Weight is to be laid on introductory 
words of a will, ſhewing, an in- 
_ teat to diſpoſe of all. 227 
One taking a real or 
under a will, muſt 
| Toto 8 235 
Desviſe of all lands and tenements in 
or near Fywey, the will not exe- 
cuted properly to 
nor could the leaſehold if any there 
paſs thereby, _ 272 
A. ſeiſed of freehold and copyhold by 
a will not properly executed, de- 
viſes all his lands and tenements to 


abide by i 


a wife and child; and no ſurrender 


to uſe of the will; the court will 
not ſupply the defect of * 
— 5 5 701d, 


yan 
| Lands 


perſonal eſtate | 


t in 


paſs freehold:- 


7 he court will not decree the eſta- 


bliſhment of a will, neither proved 
or admitted. Page 274 
Forgery of a will 3384 
Will in general conſtrued from the 
making, unleſs circumſtances or the 
tenor of it ſhews it ſhould be from 
death of the teſtator; but the 
intermediate time not regarded. 295 
A will void as to land; heir at law 
may notwithſtanding claim a le- 
2. 906 
contracted for by teſtator, con- 
ſidered as his in equity, and paſs 
by general words in his will or 
otherwiſe, Gc. after naming par- 
ticular eſtates. 437 
Real eſtate where charged with debts 
by a will. | | 496 
Where a witneſs to a will was a cre- 
ditor of teſtator. 503 


See alſo Advancement, Codicil, Court of 
Chancery Debt, — x * 
nf..nt, Legacy, Poney, Poztgage, Po 
cr, Pꝛobate, Rents and Pꝛofits, Te. ants 

in Common, Trulte. 


Will, Contingent. 


Deviſe, that if I die before my return 
from my journey into Ireland, my 
houſe and furniture to be ſold, 
legacies thereout ; the reſidue and 
all ceal and perſonal, to his wife and 
her heirs. He returns to England, 
and has two children, having none 
before; the diſpoſition and the in- 
ſtrument both contingent and e- 
ventual; and it not having ha 
pened, cannot take place, i89 
The inſtrument of a will or codicil 
may be eventual as well as the diſpo- 
fition; and ſhould not then be 
proved in court eccleſiaſtical, 190 


2 | 
ill, 


\ 
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. 


cli, Revocation ok. 


Revocation of a will | merely on the 
Page 32 


words, ſent to law. 
Rovocation of a will. 


186, 190 


> By deviſe to unlawful truſt, the legal 


eſtate as well as the truſt is void; 
unleſs part of the truſt is good; for 
that will ſupportthelegaleſtate. 187 
A difference in the ſtatute of frauds 


between the penning of revocations 


of wills of real and perſonal eſtate. | 


Witneſs. 


One witneſs is not ſufficient, if denied | 
_ poſitively by anſwer. 07 
Where but one witneſs againſt an 

anſwer, the anſwer mult be a poſitive | 


denial in 7oto, and reſt ſingly there- 


on. [= SEE 125 
One meerly a witneſs cannot be made 
defendant for diſcovery of what he | 


is examinable to, unleſs intereſted; 
but he ought to plead thereto and 
ſupport it by an anſwer diſclaiming 


intereſt, and not demur, 426 
Mozds. 
And, conſtrued or. 1 


Tranſpoſition of words in a will. 764. 


Deviſe of leaſehold after death of wife, 


to ſon R. for ſo many years, &c. | See Legacy veſted, | 


if then living; but if then living 
and ſhould then or hereafter have 
iſſue male, to him abſolutely; 


otherwiſe over. R. dies in the life | — 
of the wife leaving a ſon. And ſhall | | 


be conſtrued vr, and it belongs to 
the ſon as repreſentative of R. 217 
Pounger Children. 


Deviſe of 300/ to Elizabeth, to be 
paid at twenty-one or marriage, but 


a younger. = 


3 


if ſhe died before, then to the 


|| younger children of Francis: this 


extends not to all the younger chil- 
dren, nor to be confined to younger 
at making the will or death of teſ- 
tatrix, but at death of Elizabeth 
before twenty-one or marriage. 111 
Where an elder child is confidered as 
"+. Page 210 
Deviſe of land to two ſiſters and 
their heirs: if either married with- 
out conſent, ſhe ſhould have only 
an eſtate for life: if either died un- 
married, Robert or his heirs ſhould 
take it to him and his heirs, pay- 
ing 500 J. to the other. Robert in 
life of his two ſiſters, conveys all 
right, claim, Cc. therein to his 
younger fon, in conſideration of 
love and affection, and for his ad- 
vancement, and dies. One ſiſter 
dies unmarried, the other marries 
with conſent: the heir at law of 
| Rebert cannot claim this on pay- 
ment of the 500 J. in contradiction 
to the conveyance. 409 
Poſſibility aſſignable in equity for va- 
luable conſideration; and love and 
affection to a child is a conſider- 
ation in the ſecond degree, and ope- 
rates by way of agreement, and will 
be made good lik: the caſe of de- 
fective execution of a power, or 
_ deviſe of copyhold without ſurren- 


der. | | 411 
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| To the Binder. 
The next ſheet after 6 Z which ſhould have been 
7 A. is by miſtake made 7 B. and paged according- 


ly; next ſignature 7 B. marked thus 7 B. but the 


VorLvume is perfect nevetheleſs. 3 2 
Signature 7 C. is alſo omitted, and there are 


two of 7 F. the catch words will direct you. 
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